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The Right Hon^ble Sir Samuel Hoare, Bi, G.B.E., C.M.G., M.P., Sir Malcolm 
Hatt-ey, G.0.S.I, G.C.I.E., and Sir Findlatbr Siwart, K.G.B., K.C/LE., 
C.S.I,, are further examined as folloAVS : 


C'h.airmm.l My Lords and gentlemen, 
some of our friends of the Delegation 
have been far afield since we parted two 
months ago, although it only seems two 
days, and I feel quite certain that you 
would wish me to welcome them again to 
our counsels. 


the Secretary of State, and, after that, 
Members of the Delegation. 


Marquess of Salisbury, 


The proposal for to-day, subject to the 
approval of the Committee, is that the 
Seeretai’y of State should give evidence 
on the Services, and I propose to follow 
the arrangement which we pa.rsued on 
previous occasions of this kind, , and to, 
ask Lord Salisbury to commehce the 
examination, and thereafter to ihyiie 
Members of the Committee , to .examma, 


11,210.^ The paragraphs with which we 
are dealing (the Chairman will correct 
me if I am wrong) arc 176 to 201 and 
119 to 131, the later paragraphs being 
takeU'Mrst (Sir Samuel Emre^ Yes. 
Paragraphs 119 to 121 are a different 
subject, are they not f 


•y';;!l,d,2li*;;,They' are, but^ in the ' pro- 
gramme they are all printed together. 
However, you would rather I ^ook them 
_ quite- separately f-— Yes, certainly. I 
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was assuming that we were going to 
discuss the question of Service rights. 

11.212. Yery well. I do not propose 
to ask a very great many questions, for 
the reason that a good deal of it has 
already been dealt with in our discus- 
sions, and probably the Secretary ^^£ 
State would not wish us to go all over 
it again, as, for example, paragraph 182, 
•which deals with things like uccruing 
rights, and so on. That lias all been 
thoroughly discussed. Of course it is for 
the Committee to say -whatever they like, 
but personally I have no questions to 
put upon that paragwaph, and others. 
Paragraph 176 involves, does it not, the 
disappearance of the Secretary of 
Statens Council ? — ^It involves the dis- 
appearance of the Se-eretary of Statens 
Council in its present corporate form. 

11.213. Yes, but it is to be replaced 
by advisers f — Yes. 

11,214:. The advisers have no function 
except advice v/ith one limitation, that 
in respect of appeals by the Civil 
Service, as I understand, and rules of 
the conditions of ser’vdce, the Secretary 
of State will have to get the consent of 
the advisers for those f — ^Yes, that is so. 

11.215. They have, as it were, absolute 
authority in the imies regulating the 
conditions of service, and with respect 
to appeals, but in ail the rest they have 
nothing to do but to advise. I do not 
want to underrate advice for a moment. 

I only want to get it clear -Yes. 

11.216. The disappearance of the 

Secretary of State's Council does in- 
volve a change because (I spea,k with 
great diffidence) 1 understand the 
present Council of the Secretary of 
State have certain definite po-vvers wliich 
will disappear f — The two main powers 
arc with reference to the revenues of 
India. The power that they possess is 
a safeguard against the Secretary of 
State, or the British Parliament, exploit- 
mg the revenues of India. That is the 
first safeguard that they possess. The 
second safeguard is the safeguarfl to 
which you have already drawn atten- 
tion, namely, in connection with Service 
rights. ' » , , . 

« But^ the Sexviee rights po'vver 

is to b^ continued in another foim 

Ye^. ’ ’ , ■ 

11,218, Bxxt what does disappear is the 

5 , ifsrer ^ Yes, as 






,'herent' consequence of .the changes that 
■ are bemg, .proposed ' under whicli^ the 
Federal Government a^nd tlie Provnieitil 
■Government -would be. for 
■their own finance witliiii ihe terms of 
the White Paper, 

' „11,219. I quite ' ' understsimi. One 
would naturally expect that that would 
happen. But the Secretary nf Stale will 
agree that that does reino\e one safe- 
guard about finance which at present 
exists ? — ^It removes a safeguard in the 
interests of India; not a safeguard in 
the interests of the United Kingdom. 

11.220. Certainly ; but the H^ecretarv 
of State would agree that that nu'd^es 
it all the more necessary ti nt the other 
safeguards of finance should f)c carefully 
drawn ? — I do not want to dispute wl-iat 
Lord Salisbui’y is saying, i>ut I really 
do not quite see the connection between 
the two. 

11.221. That is probably because I have 
put my question ignorantly. The Secre- 
tary of State said that the Council had 
authority over the revefiuos of India. 
But have they no authority over the 
expenditee in India ? — Yes. 

11.222. They have f—Tes. 

Sir JMsten Ohaniberlain.] May wo get 
clear exactly what their authority is ? 

Marquess of SaMshury.] Please. 

Sir^. Austen Ckmnherlain. 

11.223. I -was under the impression — ^I 
may be wholly wrong — that their con- 
trol was a conti'ol over expenditure, but 
not over the raising of 3 ‘c venue— that 
no money can be spent from Indian 
revenues without the approval of the 
Council of India ? — Substaxxtially that 
is so. 

11.224. But that the control of raising 
of revenue is not necessarily a function 
of the Council of India That is so ; 
and the appropriate clause in the Gov- 
ernment of India Act is Clause 21 set- 
ting out those conditions. 

Marquess of Salisbury. 

11.225. Quite so. So that now we are 
going to get rid of the control over 
exj)enditure, so far as the Secretary of 
State Council is eoncemed, it makes 
it; ail the more necessary that the. oiher 
safeguards against undue expenditure in 
the White Paper should he carefully 

^cause they are the only things 


1 


T 


■.; 


r 






i: 




the people of India would have to rely 
upon f— YeS; I think that is so. 

11/226. I do not want to press that 
any more. I take the Secretary of Slate 
to paragraph 1S3 of the White Pa]')er, 
if 1 may, which prescribes that the 
apx>ointments to the Tndian Civj] Ser- 
viee^ the Indian Police, and the Eccle- 
siastical Department should be subject 
to the authority of the Secretary of 
State ? — Yes. 

11/227. I do not know wdietlier the 
Secretary of State could, quite shortly, 
tell us w'hat grades of the Police that 
wmuid include ? — I will ask Sir Malcolm 
Hailey to deal with a detailed question 
of that kind, if I may. 

11.228. Please ? — (Siv Malcolm Hailey-) 
It will deal with the grades going 
dowui to Superintendent of Police and 
Assistant Superintendent of Police who 
are all Members of the All-India Service. 

Marquess of Heading, 

11.229. Right down to Snperint(3ndents 
and Assistant Superintendents ? — Super- 
intendents and Assistant Superinten- 
dents of Police. 

Marquess of Salisbury, 

11.230. They will all lie, as it were, 
protected (I do not w^ant to use an in- 
vidious term) from any undue inter- 
ference by the responsible Minister ? — 
The ultimate disciplinary authority will 
be the Secretary of State. 

11.231. Have you observed the differ- 
ence of treatment under paragraph 186, 
of the Police, and under paragraph 190, 
■which deals -with other persons— of all 
persons in the Federal and Provincial 
Services otlier than persons appointed 
by the Crowm, by the Secretary of State 
in Council, or by the Secretary of 
State. Paragraph 190 I understand 
would include the District Magistrates ? 
— Ho, Sir. 

11,232- Are the District Magistrates to 
be appointed by the SeerctHry of State f 


Lord Eustace Percy, 

11.234. If I may be permitted to clear 
that tip, are not District Magistracies 
now sometimes filled by Provincial Ser- 
vice personnel 1 — 'We have men pro- 
moted from the Provincial Service into 
listed posts, in wdiich case they come 
under the control of the Secretary of 
State. There are a number of acting 
appointments and o-dicialiiig appoint- 
ments held by Provincial Service officers, 
but the i>osts of District Magistrate as 
such are scheduled ;ind it is only for 
short periods that they can be 111 led with- 
out the sanction of the Secretary of 
State by members of a vServiee not 
under the control of the Secretary of 
State. 

Marquess of Zetland. 

11.235. On that point, might I just 
ask Sir Malcolm Hailey : Are not there 
a number of listed posts ’which are to 
be filled by Provincial Service officers — 
posts of District Magistrate, I mean; 
and in those cases they do not come 
under the control of tlie Secretary of 
State so far as their conditions of" ser- 
vice are concerned, do they — Ouri 
cadres contain provision for all District 
Magistrates posts on the cadre of the 
Indian Civil Service or listed posts 
which come under the control of the 
Secretary of State. There are cases, 
however, w'hen there are not sufficient 
men ^ on the cadre to ’Jill the District 
Magistrates posts and they are filled 
in an officiating or temporary capacity 
by Provincial Service officers. To that 
extent they do not come under the 
Secretary of State. 

Sir John Wardlaw-Milne^ 

11.236. Does that mean that when they 
become peraianent appointments, they 
automatically come under the Secretary 
of State, — ^When they fill a listed post 
they become part of the Indian Civil 
Service cadre. 


— The District Magistrates, if -we conti- 11,237. Whatever the origin of their 
nue the present arrangements of the service — ^Whatever the origin oi their 
' Government of India Act, -will be service. 

scheduled posts which must be filled 11,238. Is it the intention of the White 
from an Ail-India Service under the Paper that that system shoi*ld sliill con- 
control of the Secretary of State. tinue, but that the control of the Secre- 

11,233. So that that is protected and tary of State -would depend upon the 
all their conditions of service are pro*, naturq of the post and not upb%the,sort 
tected f — ^Yes. of appointment of a person to' fill that 
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post ? — (Sir Smmiel Iloare.) It is both in 
the White Paper. 

11.239. It ivill still be both under the 
White Paper f— Yes. 

j\Iarqiies3 of Beading. 

11.240. It is necessary, is it not, to 
be able to make appoiatnieiits of that 
kind froisi tliG Pro¥liieuil Services Id .esse 
there is any sudden denntud. "^ oii 

not ba.ve siifneieiit oiiieers, pex'hap^^ 
hand to iiil them from the Indian Civil 
Service or the sehedrded list. imist 

take the men from the Provincial Service 
for the time being (Sir Maler/m 
Hailey,) That is so, 

11,24.1. That is the reason why yon do 
get a number of Magistrates appointed. 
There may be eases in v;hich there may 
be an extra demand ? — ^Yes. 

11,242. In the same way an officiating 
Magistrate is appointed. He does not 
fall under the Secretary of State in the 
listed or scheduled posts unless from 
that at any time he becomes a xieinmnent 
District Magistrate. TJiat is the posi- 
tion f — That is the position. (Sir Samuel 
Hoare*) The cases are covered by Clause 
188 on page 83 of the White Paper, 
(Sir Malcolm Hailey.) That provides 
^that, although not a Member of the 
Indian Civil Seiwiee, if you have held 
what is known as an Indian Civil 
Service post you may lie given these 
rights by the Secretary of State. 

Marquess of Salisbury. 

11.243. That gives the power to the 
Secretary of State to assimiliate the 
position of these temporary gentlemen as 
if they were permanent people ? — (Sir 
Samuel Hoare,) Yes. 

Lieut.-Colonel Sir H. Gulney. 

11.244. Do you mean that if a Deputy 
Collector is^ appointed to the superior 
grade and is made permanent in that 
appointment, he comes undex' the con- 
trol of the Secretary of Slate (Sir 
Mideolm Hailey,) He comes permanently 
under the control of the Secretary of’ 
State if he is permanently admitted to' 
a listed^ post. 

11.245. Even although he comes from 
the Provincial ^ Service l—He is only 
appointed to a listed post with the sane-, 
tion of the Secretary of State. i 


..Sir John Wardlam-Milne: . 

11.246, Is not that paragraph 188 
optional and not obligatory ? — Optional 

Sir John Wardiaii*-2lilm\] It i.s not 
necessary that he should eomc under that 

clause. It is an option. 

Marquess of Sali.shurjf,] 'Mnj I ju-t 
refer to a note in the White Paper, on 
paragraph 183, at the bottom of page 82 
— I do not quite understand it. Up to 

now, as I understand it 

Marquess of Be(fJing.] Mil! you. tell 
us W'hieh of the notes vou are referring 
to r 

^laxquess of SaS^hm-y. 

11.247. It is the lower note, beginning : 
Under existing conditions the personnel 

required for External Afeirs and for 
conducting relations xvith the States 
belong to a eommoo department — the 
Indian Foreign and Political Depart- 
ment.” That is to be changed, as I 
understand by that note and after the 
commeneement of the Constitution Act, 
the latter, that is the Political Deprirt- 
ment belonging to the States, will be 
under the Yieeroy, On the cither hand, 
the personnel of the Department of 
External Affairs, tha.t is, P'oreign 
Affairs, will be under the Crovernor- 
General, who will himself direct and 
control that Department. How I do not 
quite understand why foreign affairs .and 
personnel are under the Governor- 
General, and State affairs and ]:iersonneI 
are under the Yieeroy. Of course, they 
are the same person, but it ha.s a 
different result ?—( Sir Samuel Hoare,] 
The reason, Lord Salisbiny, is that 
political affairs, namely, the relations 
with the States, are outside the Federa- 
tion altogether. 

11.248. They belong to parainoiiatcy f 
— They belong to paramountcy. 

11.249. But external affairs are re- 
served ?-~They are reserved. I think 
Lord ^Salisbury will see that this is a 
Constitutional difference rather than a 
difference of substance. External affairs 

^ are a Federal subject that is reserved, 
whereas political affairs are not a Fede- 
ral subject at all. 

11.250. I imagine it is only a question 
:Of drafting really, but that the Secre- 
tary' of State will realise that as the 

-words are drafted now, the. Governor- 


Genera! .would . have to,; as't .in ' these re- . 
spects by the advice of his Ministers f-— 
Ko ; because it is a reserved subject, 
11/251. As long as that is quite clear, 
it is merely the dift’erenee (.)f Ihe dual 
personality of the Governor-Goneral f — 
And a diiferenee of constitutional draft- 
ing*. It is nothing more than that. In 
both eases the Governor-General or the 
Vieero3^ will be acting al his discretion, 

11.252. Now, ! have only one other 
paragraph to call attention to on this , 
part, and that is paragraph 1S6. The 
Secretary of Stare has, of course, noticed 
that there has been some discussion as 
to the ultimate seeurit.v for the pension 
rights of the Civil Service ? — Yes, 

11.253. I think perhaps it would be 
an advantage if he would clear that up 
here in the Committee. The Pension 
Fund of the Services is at present a 
matter absolutely secured by the vS'.'crc- 
ta,iw of State himself, and by the full 
credit of the British Govornniont — No ; 
it is secured upon the revenues of India. 

11.254. But it is in point of fact 
secured at present by British gmirantee ? 
— No ; there is no British guai-antee. 

11.255. At any rate, as a matter of 
practice, as things stand at present it is 
not suggested that there ever could be 
any failure to meet the claims u]}on the 
Fund, short of the bankruptcy of the 
Biitish Treasury ? — There is no^Fund. It 
is a part of the general revenues of 
India. ' I quite agree with Lord Salisbury 
in no contingency that one could con- 
template would there be a repudiation of 
that obligation, but the obligation is 
secured sole] 3^ and onl,v iroon the revenues 
of India. 

Lord llinrlhifje of Penslnirst. 

11/250. lYhen 3'ou siiy repudiation do 
you mean repudiation 03^ the Government 
of India or 1)3='' the Government at home ? 
mean In- ainame. 

11/257. That is very important. Sup- 
iiosing* there was a deficit in India and 
that they could not pa3^ the pensions 
from the revenues, who would pay them 
then ? — We have never contemplated the 
possibility of a eontiiigeney of that kind, 
but there is no guarantee of the British 
Treasury ; there never has been. 

Ijord Hardinge of Pensliurst^. It might 
■ arise. 


Marquess of Salisbury, 

11.258. The Secretary of State will see 
the ^stinetioii. At present, certain sums 
of money are paid by the Civil Servants 
every year into the Pension Fund. There 
may be no actual Fund but there is what 
is absolutely equivalent to a Fund, the 
complete credit of the British Government 
behind it, because it is imtiiinkabie that 
the money should be paid in and the 
British Go venmient should sa3', 
have nothing whatever to do with it. 
That all depends upon the reveuues of 
India That is exactly the position 
the British Government has always main- 
tained. 

11.259. Is that the Secretary of Statens 
considered answer, that there is no 
greater seeiirhA^ in the present system 
than what is involved in the revenues of 
India ? — Technically, that is so. 

Lord Eankeillour, 

11.260. But the fact that the expendi- 
ture of India can be controlled from 
home does afford an indirect security, 
does it not ? — And we have always stated, 
— indeed, my predecessor stated in the 
House of Commons two or three years 
jigo — that His Majesty’s Government will 
not allow a situation to arise in which 
India could repudiate. 

Marquess of Salishmy* 

11.261. Two or thre years ago he said 
that ? — Yes ; I have repeated it. 

11.262. Would you repeat it iifter the 
White Paper passed into la.w — Yes ; cer- 
tainly. 

11/263, Of course, I tiiink if that was 
the a])soiutety settled c-ommitment of the 
Biitish Government it vrould make a 
great deal of difference ha,Ye made 

the statement time after time ; I have 
'm3'Self repeated it comparatively recently 
in the House of Commons and I re- stated 
it ; in answers to correspondence. There 
is no secrecy or hesitation about it. 

Arclibisliop of Cmiterhimj. 

11,264-. May I ask is the Sacretaiw of 
State refening to Lord PeePs Despatch 
of April,. 1923 No *, I am rfferring 
specifically to Mr. BeniPs ansv/er to a 
question , in. the House of Co.mmons^ so 
during the- dfeenssions 
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of tlie First Round Table Conference, or 11,268. May I interrupt the Secretary 
about that time, and since accepted and of State to ask what he means by 
repeated by me on behalf of the present « small — does he mean small in 
Government. amount f — Small in amount. 


Marquess of Beading. 

11,265. May I ask a question ? Does it 
not really amount to this, that from the 
answers which have been given and the 
general discussion some very indefinite 
moral obligation is said to rest^ upon the 
British Government f The British Gov- 
ernment has made the statements through 
you and I think your predecessor, ^ but 
there has never yet been any definite 
obligation of guarantee undertaken by 
the British Government. It 1ms never 
become a charge upon British Finances, 
contingent or otherwise, up to the pre- 
sent. That is the position, is it not f — 
That is so. 

11,2’66. Although it is expected that if 
the circumstances ever did arise and 
without binding the Government, it 
would be necessary for the British Gov- 
ernment to intervene. I think that is 
the position, is it not f — I would prefer 
to restrict myself specifically to the state- 
ment that I made upon the subject and 
which I can circulate to the Members 
of the Committee. 

Marquess of SaUshiirg. 

11,267. The Secretary of State does not 
think that in face of the Constitutional 
change it would be necessary to supple- 
ment the former guarantees by some- 
thing specific in the Act ? — No, I think 
definitely that it is not necessary. The 
whole of the White Paper Scheme is 
founded upon the conception that these 
obligations will be met, and supposing 
■we had governments in India who were 
not willing to meet obligations of this 
kind, we think we have taken powers in 
the White Paper to ensure that these 
obligations will still be met. Further 
than that, I^ woul.d) point out, Lord Salis- 
bury, that it is impossible, so it seems 
to m.e, to draw a distinction between one 
kind of obligation and another kind of 
obligation. We believe that these obli- 
gations are going to be met. In actual 
practice the obligation for the payment 
of thS Ser'^ices is a comparatively small 
obligation when you compare it with the 
much 'gi‘eater obligations ' of ; the service 
of the'^debt and the expe'n'so, loir ;defence7' 


11,269. It does not mean small in obli- 
gation ? — No ; not a bit *, I am much 
obliged to Lord Salisbury for making 
that inteiwention. I regard all these 
obligations as equally sacred. When it 
comes to questions of amount — and afLr 
all one has to take into account tl:e 
question of amount — when one considers 
the likelihood of the obligations being 
met or repudiated, the obligation for 
the pensions is a comparatively small 
one. The much bigger obligations are 
the obligations for Defence and the ser- 
vice of the debt. We feel that we Iiave 
made proposals under the White Paper 
that will ensure all those obligations 
being met, both the greater obligations 
for the service of the debt and for De- 
fence, and still more the obligations for 
the service of the pensions. 

Sir Austen Chamherlain. 

11.270. Secretary of State, may we f^.r 
a moment exclude Defence and confine 
ourselves to these pensions and the debt, 
which seem to me more analogous to 
one another than is the Defence Ser- 
vice. The position in regard to the 
idebt and to the pensions at present, I 
understand, is that they are a charge 
upon Indian revenues ? — Yes. 

11.271. And they have no guarantee by ■ 
the British Government except the state- 
ment of British Ministers of what is an 
obvious truth, that the British G svern- 
ment would not allow the Indian Gov- 
ernment to default on those obligations ? 
— Yes 

11.272. After the Reforms, these will 
still remain in the same ])ositio}i '! — Yes. 

11.273. A charge upon Indian reve- 
nues ! — ^Yes. 

11.274. But, as I understand, from 
your earlier answer, your predecessor 
and yourself have stated that it would 
still be impossible for the British Gov- 
ernment to allow a default on either ?— 
Yes. 

, . 11,275. I am right, am I not f — ^Yes. 

11,276. And! you say tliat within the 
iWhite Paper you have taken powers suffi- 
cient to enable you to prevent sueh a 


default if the emergency should arise f 
'—Yes. ■ 

llj277. Can you give me a reference 
to the particular powers f — Yes, First 
of allj short of a breakdown of the Con- 
stitution, the fact that those charges 
are a first charge upon the revenue and 
they are not votable. 

Marquess of Salisbury, 

11,278. Are they a first charge before 
the service of the loans ? — ^No. I am 
not distinguishing between one of these 
obligations and another. The Funds 
for the Reserved Seiwices are not votable 
and they are a charge that has got to 
• be met from the revenues. If Sir Austen 
wants special reference to those powers 
he will find it in paragraph 18 (h). 

Sir Aus1:e7i Chamberlain. 

11,, 279. That is what I understood the 
Secretary of State to refer to but I 
wanted to get the matter x^erfectly clear 
— Yes. Supposing, I hope, the very un- 
likely and indeed inix)ossible contin- 
gency, of an Indian Government refusing 
to work the scheme at all, then the 
breakdown clause comes into operation, 
and the Govenior-General and the 
Governor have complete powers to deal 
with the situation. 

Mr. Zafrulla Khan. 

11.280. May I suggest that paragiuph 
49 also deals speehically with all these 
charges and makes them non -votable ? — 
Yes ; that is the chiuse giving the powers 
to make those charges non-votahle. 

Sir John Wardkitu-Mihie. 

11.281. May I ask, on clause 49, do 
the Pension charges come under the 
second head of Expeiiditur(3 luidier the 
Constitution Act ?— It comes under sub- 
section (vi). 

Lord Eustace Percy. 

11.282. May I just clear that up ? — ^Is 
■ it quite true that under the White Paper 

these Pensions would be a charge upon 
the whole revenues of India ? — Has it 
not been contemplated that future pen- 
sions would be primarity. a liability upon 
Provincial . revenues according to the 
place of service of the officer Yes,. If 


Lord Bustaea will look at paragraph 1S6, 
the second part, he will find that they 
remain a charge upon the Federal re- 
venue. 

Mr.' M. B. Jayaker. 

11.283. Secretary of State, there is 
also additional power under paragraph 
92, is there not, that the Governor- 
General can levy taxation by asking the 
Legislature to pass a Finance Bill in 
order to safeguard his special responsi- 
bilities 7 — Yes ; that is so. 

Marquess of Salisbtiry. 

11.284. At any rate, the Secretary 
of State does not think that the suscepti- 
bilities of the e>:peetant pensioners ought 
to be considered in this matter. They 
are evidently under an apprehension that 
the change will damage their security. 
He does not think that some step ought 
to be taken to make it abundantly clear 
to them that they are in as absolutely a 
strong position as they v'ere before the 
passing of this Act, if it becomes an 
Act ? — I am quite a-ware that many of 
them are very anxious. I think, if I 
may say so in passing, they have been 
made more anxious by the very active 
propaganda that has been earriedi out to 
stir up their anxieties ; but, realising the 
depth of their anxiety, I still say that 
they are safe and we have takeTi effec- 
tive steps for ensuring the security of 
their pensions and I do not think any- 
thing further is needed 

Sir John Wareriaw-Mil/ie. 

11.285. Might I just ask one other 
question of the Secretary of State : In 
Appendix VII, Part III, can you say 
whether the categories set out in that 
Appendix cover all those whose peasions 
are guaranteed at present by the Secre- 
tary of State’s act f — ^IVouId you repeat 
that question 7 I did not quite follow. 

11.286. All I want to know is whether 
these various categories set out in Ap- 
pendix VII, Part III, page 122, cover 
all those whose pensions are at present 
guaranteed) by the Secretary of State f ■— 
Yes j it is a continuance of the existing 
obligation. 

■ Lord Hardinge of Penslmrst. 

11.287. I presume that.ffi® military 
officers and the' officers in* the British 
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ladian. Army wotild be in the same posi- 
tion .as tbe Givir Servants/ as regards 
their pensions ? — ^Yes. 

Earl of Derby. 

11.288. It is not specified thougli, is it f 
— ^No ; I do not think it is specified, but 
it certainly is the intention of the Gov- 
ernment to bring them under the same 
conditions. 

11.289. You ■would be ready to bring 
that particular class in under the non- 
votable salaries on page 122 f — Yes. 

Marquess of Beading. 

11.290. Does that not come in under 
the service for the Army ? — ^Yes, I am 
infoiined that they are already included 
in these paragraphs, but we propose to 
make it more specific. 

Chairman.'] Lord Salisbury, I under- 
stand that you have some questions on 
paragraphs 109 and 121, but you will 
reserve those *? 

Marquess of Salisbury.] Yes. I under- 
stand the Secretaiy of State would rather 
keep them separate. 

Chairman.]. That, I think, would be 
as well 

Mr Morgan Jones. 

11.291. I understand the Secretary of 
State to propose that he would circulate 
his announcements on the points raised 
by Lord Salisbury. Will he also include 
in that circulated statement the state- 
ment of Mr. Wedgwood Benn ? — ^Yes, 
certainly. 

Archbishop of Canterbury. 

11,2:92. I only want at present, Secre- 
tary of State, to ask one question on one 
point ; no doubt it has been much dis- 
cussed in the course of the evidence, but 
the evidence leaves me a little vague. 
It is in paragraph 184. 'What we are to 
consider as existing rights ‘1 1 understand 
that is to include what are called 
accruhig rights, and vexw strong pressure 
was bi^oiight to bear upon us by evidence 
‘ that legitimate rights should include, 
these accruing rights, but there seems 
to me to bp a great difference of opinion 
between the services and Lord Peels 
statement of 1923 on the advice of the 
LaW':'i'OfflcJe|«x fCK&’-tiie Orownoas- to-nwi&t' 


expectations, for accruing., .rights , should 
really include. It was, represented to us 
that from the point of view of some of 
the services accruing rights should in- 
clude rights if a post to which any Mem- 
ber of the serriee has legitimate expec- 
tations of obtaining were aboliriied, they 
should obtain either a similar i.)ost or 
the salai’y of that particular^ post. I 
wanted to know what in the mind of the 
Secretary of State are the accruing rights 
which have to be specially protected *?• — 
His Grace has raised a very complicated 
and controversial issue, namely, as to 
what really is meant by an accruing 
right. 

11,293. Yes ? — We were anxious, if we 
could, to get away from an exx^ression 
that has occasioned a good deal of doubt 
and) a good deal of dispute in recent 
years. At present there are tw'o kinds 
of rights ; existing rights, namely, the 
rights to %vhich an official is entitled 
when he enters the Service and accruing 
rights — rights to W'Meh it may be eoii- 
sidered that he is ejititied when he leaves 
the Service, or before he leaves the 
Seiwice. I tliink it is clear that both 
those rights have got to be taken into 
account. Our view is that in the oatie 
of existing lights it is comparatively 
easy to define them, and wo do set them 
out in the Apx)endix YII. As to accruing 
rights, two view-s have been taken, each 
of a rather extreme character : (1) That 
they are so vague that you cannot define 
them at all ; (2) that they are so definile 
that any clumge in the conditions of 
Service in India really amounts to a 
rej)udaatioii of some right to which the 
official is entitled. We have eume to the 
view that the wise course is t/) set out 
the existing rights, but not to arteiv,; t 
to define the accruing rights. "We ha\'e 
found the more we have gone into the 
question the more difficult it is to define 
an aceru,ing right, a.nd it is essentially 
a question upon wiiieh a measure of 
discretion must be left to somebody. Let 
me give His Grace an example. Sup- 
posing ,a particular post — one of very 
many— was abolished in the administra- 
tion of India for this reason or another : 
the effect that the abolition of one post 
might have - uxion the great body of 
Indian civilians would be so insignificant 
hs to be almost indefinable. , If, however, 
'a^-.-whojfe.fclaSs-^ of .posts' were /abolished, - to/ 
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whieli in tlie ordinary course a civilian 
Blight look foiivard for promotion, then 
I think it might be argued that the 
careers of certain officials have delinitely 
been injured. Holding that view, we 
propose that a discretion should be left 
for the compensation of accruing rights 
and that that discretion should he left 
to the Secretary of State. 

11.294. I am obliged to the Secretary 
of State for his full and clear statement. 
I und'erstand, in view of that, so far as 
we are concerned, accruing rights ” 
woiijfl really mean a reasonable expecta- 
tion of special compensation f — ^Yes. 

11.295. And the discretion as to the 
claim or amount of compensation would 
he entirely in the hands of the Secretary 
of State I — Yes. 

Lord SnelL 

11.296. My Lord Chairman, did Sir 
Samuel Hoare mean that ? If a ease 
arose at any particular time the Secre- 
tary of State would judge it at that time 
on its merits ? — Yes. 

Dr. B, i?. Amhedhar. 

11.297. M 37 Lord Chairman. I would 
like to point out to the Secretary of 
State that the expression which we find 
in the Government of India- Act — 

existing and accruing rights — ^is an 
expression which is also found in the 
South African, Constitution Act. I was 

wom]''^rimz wh^thor it would not be 

possible for iis to get a statement from 
the Dominion OOiee to dnd out exactly 
how that expression lias ])een acted upon 
ill South Africa v — We made an inquiry 
upon this lery fjoint Dr. ximbedkar I 
think did allude to it 'diuring the 

smiimer and I have asked the Domii-ion 
Orfice for the infoimroion. I have not 
3 'et got it, hive I am told that the cases 
are separate and distinct. In the case 
of South Africa there is no promise of 
compensation at all. 

Sir Manublial N. Mehta.] I think they 
have it in Australia as well. 

Dr. B. R. Amhedkar, 

11,398. I simply v/anted to know how 
the expression, “ accruing rights,” had 
been interpreted in South Africa hy the 
South Afiican Government. The ex- 
pression is exactly. the sfine I— Fpl ;.see 


if I can get it. I asked about South 
Africa and Australia as iveil. 

Mr. M. R. Jayaker. 

11.299. If there is no compensation in 
South Africa the question will not arise 
in that way, will it d — That is our view. 

Sir A.usten Chamberlain. 

11.300. In reference to the answer 
'which you gave to Hie Archbishop a 
moment ago, may I see w-hether I rightly 
understand its efieet ? I think the 
accruing rights were ilhistvatecl in a claim 
put before us by witnesses by the ease 
of Commissioners. Do I understand, 
broadly, from your answer that if in a 
Province a single Commissioner ivere 
abolished you would consider that that 
gave rise to no claim for compensation, 
but if at the other extreme ail Commis- 
sioners were abolished, you would inter- 
pret that as ah'ecting the accruing rights 
and entitling the people to compensa- 
tion ? — It is difficult to give a categorical 
answer Yes or No to a question of that 
kind. For instance, the number of Com- 
missioners varies from Province to Pro- 
vince, and the abolition of one commis- 
sionership in a Provnice where there 
were only two or three would, it seems to 
me, be very diiterent from a ease where 
it might be the abolition of one com- 
mission ersliip in a Province wliere there 
were several of them. I think that case 
seems to show the necessity maintain- 
ing discretion somewh-j-we and of dealing 
wiiii cases upon their merits. Speaking 
generally, liowever, I wmuld agree 'with 
the suggestiou th.at seemed to imderlie 
Sir Austere s rnicstioir na^nely. tliat the 
numbers would ina.ke a considerable 
diiierence and olu/ioiisly lliere would be 
a considerable difference so far as an 
official vras concerned ir his ho-pes for 
pi'omotion if the whole of this class of 
posts were abolished, as compared with 
the abolition of, say, one post out of ten. 

Arebbishop of Canterbury, 

11.301. Mr. Secre'^ai.y of State, I have 
before me what I think Sir John Iverr 
said on this, ..matter : Supposing com-, 
missionenships wmro abolished, our sug- 
gestion . is that members of J;}ie Services 
should receive the pay which the Com- 
missioner would have received if the 
coHimission-ership ,had not,, been^ abolish- 
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Yon would agree that is putting 
a rather strong claim, and I gather from 
you that much would depend upon 
whether it was a single commissionership 
wliieh was abolished or whether it was a 
whole class, so to say, of that office which 
wms abolished f—Yes., 

11.302. You would not recognise that 
in a Province where a eominissionership, 
for reasons of economy or administration, 
■was abolished, some member of the Ser- 
vice there (perhaps the most senior) who 
might have expected that eomniissioner- 
ship, would be entitled to the full pay 
which he 'would have received had he got 
it f — I would fall back upon the answer 
I just gave to Sir Austen Chamberlain, 
namely, that cases of that kind must 
realh^ be taken individually upon their 
meiits. 

Archbishop of Canterbury.] Thank 
you. That is all I wanted to ask just 
now,. 

Marquess of Beading, 

11.303, Only one point, Sir Samuel ; 
that is, with reference to your observa- 
tions on Section 21 of the Government 
of India Act. You remember it arose 
this morning f — Yes. 

11,304* And questions -were put to you 
to elucidate the position. I just want 
to get one point clear from you. As I 
understand it, you have told us that tliis 
Section 21, which puts the obligation on 
the Secretary of State’s Council to con- 
trol the expenditure of revenues, that is, 
to ^ tlie extent that no grant or appro- 
priation of those revenues can be made 
without tlie assent of the Secretary of 
State’s Council I am referring to the 
Section ? — Yes. 

11.305. I am not paraphrasing the 
language. I am not being too precise 
a])out it, but I mean altogether Section 
21 to which you refer ? — Yes. • 

11.306. You said just now, as I under- 
stood and agreed, that that is a promsion 
to protect India Yes. 

^ ^ 11,307, The effect of it, as I understand 
at, is that, assuming that the Govern- 
■ment here wish to appropriate pail of 
:the reVSnue^ of India to a particular 
purpose that could not be done unless 
the^ Secretary of State’s Gbuneii .agreed 
to its bdng done ? — ^Yes.. 


11,308.. And notwlthstaiiding a deci- 
sion of the. Cabinet, the Secretary of 
State’s Council as it at present stands, 
and in relation to these matters, is 

supreme ? — ^Yes. 

., 11,309.. You could never .alter ■ it .unless 
you altered the ; Act of . . Parlkiiient f— 

That is so. 

Marquess ■ of' ■Salishury. 

11.310. But it is not, limited to cases 
where' the .British .Government is intent 
on getting money unjustly from the 
Indian Goverimient. All expenditure is 
under the control of the Secretary of 
State’s Council f'—Yes. In actual prac- 
tice in recent times it has tended more 
and more to be restricted to those cases. 

11.311. In practice, you mean f — ^Yes. 

11.312. But not in law ? — ^Not in la^v. 

Marquess of Beading. 

11.313. The language is very wide, as 
Lord Salisbury appreciates. It says : 
“No grant or appropriation of any part 
of those revenues, or of any ^ other 
property coming into the possession of 
the Secretary of State in Council by 
virtue of the Government of India Act, 
1858, or this Act, shall be made without 
the concurrence of a majority of votes at 
a meeting of the Council of India.” It 
is not limited in any way. I was simply 
dealing -with wdiat the Secretary of State 
had said relating to the practice. I only 
■wanted to put one question '^vith regard 
to it, Seei'etary of State. If the Council 
of India as now^ constituted disappears 
and the advisory body is substituted as 
proposed in the White Paper, Section 21 
would cease to liave operation, would it 
not Yes. 

11.314. Because, of course, the autho- 
rity (the Council of India) will have dis- 
appeared in that relation f — The Couiieii 
of India will have disappeared, and the 
safeguards in future are a different kind 
of safeguard. 

11.315. Yes ? — ^Namely, tlie safeguards 
set out in the White Paper as contrasted 
with the safeguards now possessed by 
the Council of India. 

11.316. I am not raising objection to 
it f— No. , 

. .11,317« I only, wanted to make quite 
clear what the position is so that there 
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miglit be no doubt about it afterwards, 
but the effect is that that particular pro- 
Tision will cease to operate, and there 
will be substituted for it, that is to say, 
for the protection of Indian and British 
interests such safeguards as there are in 
the White Paper f — ^Yes. 

Marquess of Meadfing.'] That is aU I 
wanted to ask. 


Lord Banheillour, 

11,318, May I just ask a question or 
two on the point which was last raised* 

As I iiiiderstand at present there is^ a 
moral but no legal guarantee of the in- 
terest on any Indian loan by the Home 
Government There is the guarantee 
that has bc-^eii defined several times m 
recent years by succeeding Governments. 

11.319. Yes, but there is no legal 
guarantee. You could not put on a 
prospectus for an Indian loan that it was 
guaranteed bv the Home Government ? 

11.320. But, at the same time, the 
Indian Council here in Westminster has 
had the power of cheeking Indian ex- 
penditure ? — Yes. 

11.321. And the fact that that power 
exists must have had a good effect on 
the security of Indian interest and Jhe 
prices of India stock f — It is very difd- 
euit to say Yes or N'o to a question of 
that kind.' For instance, this spring, in 
the middle of the controversy oyer the 
White Paper, when every kind of attack 
was being made upon certani of its finan- 
cial proposals, upon the ground ^ that 
there would be no seeuiity in the future 
for the investor, and so on, we issued the 
most successful loan in London that has 
ever been issued. 

11.322. But gilt edged was rising all 
the time all round ? — Even so that did 
not explain altogether the success of the 
loan. 

11.323. But, surely, the fact that the 
Home Government could have a cheek 
on the expenditure of the Indian Govern- 
ment, other things being equal, must 
have a beneficial effect ?-yOther things 
being equal, but other things are not 
equal, for this reason that, under the 
White Paper, we make other proposals 

■ and. other'.ikinds :safeguard&;. y/'/ '' . 


11324* Exactly, and therefore it must 
be the business of this Committee to^ see 
that those other safeguards^ are 
ent to the former f—Certaxnly to see 
that the safeguai*ds are effective for the 
purpose* 

11,325. I think in one of the declara- 
tions of the Prime Minister wMch has 
been aUuded to, he practically mtimate*, 
that it is onr duty to see that they are, 
does he not 9—1 do not think there 
any doubt about it. We have always said 
these obligations have got to he met.^ 

11 3^6 Obviously, but as Lord Eeading 
has just pointed out, one existmg safe- 
guard is being withdrawn, and theiefoie 
it makes it the more necessary mat 
should be quite sure that the substitution 

is adequate 9— Yes, certainly, 

11327. It is really beaiing upon this 
same matter ; It has been suggested in 
Memoranda from Civil Servaiits, and so 
on, that a situation might arise perhaps 
automatically, without any evil mtention, 
where there actually ivas not money 
enough in the Exchequer to pay, say, 
the pensions. In that case (I think l 
asked, if I remember rightly at one ot 
the last sittings) I asked Sir 
Hailey, whether the Governor, either tut 
Provincial Governor, or the Governor- 
General, could supply the funds by . 
Treasury Bills, or otherwise, and t 
answer was that ho would have to assume 
the functions of Government ; that is to 
say, go outside the ordinary Constitution 
before he veas able to do so . (bir 
IlaUolm Eaile)i.) Yes. As Governor- . 
General he might use his special legislative 
powers. 

11 328. Yes. — The Governor probably 
would have to announce a breakdown of 
the Constitution and take over the whole 
of the tmaneial arrangements. 

11.329. And that would involve con- 
siderable trouble and delay in payments . 
—Not necessarily, because if he took over 
all the powers of the Local Government, 
he could suspend payments on. all other 
sources of expenditure except the pay ot 
the servants of the Crown, and theif 
pensions. 

11.330. Would it not be possible to 
devise some plan whereUy th^se, what 1 
may call covenanted charges, should be 
paid automatically perhaps by an assign- 
.ment or separation of eerti^n revenues. 


. ,I only ■ tiirow ' it , out. , I do not want, an 
answer for the moment. — (Sir Samuel 
Eoare.) It is a suggestion that we have 
considered. In actual practice it is not 
easy to carry out, but I think it is a sug- 
gestion which the Committee must con- 
sider. "We will look into it again. 

11.331. Thank you. Then I have only 
one or two other smaller matters about 
which I wa.iit to ask. The Police Asso- 
ciation in their Eeport, I daresay you 
remember, draw special a.tteutioii to 
a fear that they have lest the Public 
Semdee Commission 'may interfere in 
police discipline. I suppose you have 
that possibility before your mind — Yes, 
and we have no intention of xoowers of 
that kind being given to the Public 
Service Commissions. I think it would 
be a great mistake, from the i)oint of 
view of the Public Service Commissions 
themselves, 

11.332. They also suggest in para- 
graph 29 of their submissions that the 
Public Service Commission on the other 
hand should be appointed in some way 
to protect the rights : Have a Stand- 
ing Commission to protect the rights of 
the Seiwices. Have you considered that ? 

■ — Yes* Speaking generally, the x?ro- 
posais about the Public Ser\dee Commis- 
sion are based upon the existing Public 
Service Commission at the centre. We 
think it is possible that there may be 
some differences between one province 
and another, but upon the whole we have 
based our proposals upon existing ex- 
perience that has w-orked not unsatis- 
factorily. 

11.333. You do not tliink it necessary 
to he more specific as to tlie powers of 
this Commission as the Police Memoran- 
dum snggCL-rs, I only throw it out as a 
suggestion ? — (Sir 2f(fleolm. Tlailejj.) Our 
general view ha*s been that the Public 
Service Commission should have only an 
advisory function. Proposals have been 
m.a<le, |)artieularljr from one local Govern- 
ment, that it shall have certain executive 

\ "welL I think other local Gov- 

ernments and the Government of India 
^■,have been opposed to that and the White 
Paper does not take that line. The 
■’ White Pap er proposes to give them an 
R advisory pbsiticfn only. The fear of the 
B Police Association was that we should 
p take aivay from the Inspector-General of 

I PoMee'-'tlie '^"disciplinary'^.- pow^s thaty-he 


now. has of dealing with certain classes, 
■such as Sub-Inspectors of Police, and 
refer those to the ..Public Service C'onimiH- 
sion. It does, not necessarily fi»nv fitmi 
the : proposals in . the Wiiite Papm* that 
■the PubUe Service Commission in tin: Pro- 
vince would be consulted regarding 
apjreals on disei}>linary martc^rs fr(mi that 
particular class of servaiit. P would be 
necessary to .place in tlie liatuls f>f the 
.Governor or s.ome other Aiitlioilty povcer 
to define the class of appeals upon which 
the Public Service Commission should be 
eonsuited,' and if , that were done I think 
the point made by the Police . Association 
would be met. 

Archbishop of Canterburif.] May T just 
ask this question arising upon rliat. Sir 
Malcolm f In paragraph 199, the phrase 

The Governments will be required to 
consult ” these Service Commissions on 
all matters relating,’^ etc., would include 
not only what is specified there but ques- 
tions of ap]:>eal arising from any sense of 
grievance. 

Marquess of Salishurij.] An absolute 
right. 

Earl of Derbij, 

11.334. There is no right in paragraph 
199 — ParagTapli 199, if I may point 
out to you, only refers to methods of 
recruitment, appointments, promotions 
and transfers. 

Archbishop of Canlcyh 2 tjij. 

11.335. Where is thej'e anylliing about 
appeals '? — If you would refer to para- 
graph 200, you -would see that provision 
is made for the Federal raid Provincial 
Governments being requirt^d to (.consult 
the Public Service Chvnmissi.jns, Mhoject 
to such exceptions as liuiy be specified 
by regulations made from time to time 
by the Secretary of State (jr a Governor, 
as the case may be 

Marquess of Bending, 

11.336. And also the White Paper, in 
the last sentence of Article 201 ? — ^Ye.s. 
There does rejnain power under the 
White Paper proposals to meet the exact 
point that was made by the Police Asso- 
ciation, 

Sir Hubert Oarr. 

11^337. Does paragraph 199 allow you 
to -exelud# 'appointments of 'the •‘subordi- 
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nate services of the Police from refer- 
ence to the Public Service Commission, 
because that is where I understood the 
police ohieials laid such stress f There is 
recruitment from subordinate to the pro- 
vincial service as well as the appointment 
to the subordinate service, and they wish 
those, I understand, very distinetiy in 
their own hands f— I think that there ^is 
full power to keep .those away from the'. 
Public Service Commission, which would 
not necessarily deal with subordinate ser- 
vices, but only with provincial services. 

11,338. I think it is in paragraph 70 
of the Iiitroduetion. It rather indicated 
to me that the Federal and Provincial 
Public Services there would cover ^ all 
those Services, including the subordinate 
Services— that the whole field was 
covered. At the top of page 35, the 
Second Paragraph : The Pro\nncial 

Services cover the whole field of Civil 
Administration of the Provinces in the 
middle and lower grades.” I was won- 
dering whether paragraph 199, unless 
some proviso was put in, would not re- 
quire the Grovernments to consult the 
Public Service Commission about appoint- 
ments to lower grades of the Police and 
also promotions f — I tliink one might 
answer definitely that paragraph 199 as 
drafted does not compel them to consult 
the Public Service Commission regarding 
subordinate sendees, but if there is any 
doubt on that point, I may certainly say 
it was the intention that the Public Ser- 
vice Commission should not be consulted 
about the subordinate services. 

11.339. That is recruitment from the 

Provincial to the subordinate. That 
again the Police laid great stress upon 
— not only recruitment from outside. I 
thinly they said they did not object to 
that coming under the pundew of the 
Public Service Commission, but they did 
object to recruitment from the subordi- 
nate services to the Provincial Services ? 
—Under the terms of the White Paper 
the Public Service Commission would be 
consulted about recruitment to the Pro- 
vincial Service from the Subordinate Ser- 
vice or outside. ’ 

11.340. I think that was -one of the . 
things the Police wished to be left very 
much in their own hands as a matter of 
discipline f — The Governor would, ' I 
think, be able to make that exception 


under paragraph 200. I think, if I might 
say so, that is a point for consideration 
by. the Select Committee itself in making 
recommendations about the Public Ser- 
vice Gommission; it is one of the points 
they would have to consider. 

Sir Abdur Pudiim. 

11.341. Does it follow that all matters 
of promotion from the Bubordiimte Ser- 
vice to the Provincial Service or from 
the Provincial Service to the Imperial 
Service will ])e taken out of the hands 
of the responsible Government f — No, not 
if the Public Service Commission is gdven 
an advisory capacity only. Those 
appointments or promotions would be 
made after consulting the Public Ser- 
%dee Commission. 

11.342. What • I mean is as regards 
the Subordinate Services and promotion, 
the Police evidence is that that ought to 
be left in their own hands ; that is, the 
Superintendent of Police, for instance, or 
the Inspector^Geiierai of Police. Then, 
the responsible Government will have no 
say in the matter — is that it f— Under the 
Police Act all appointments, disciplinary 
acts and the like of the Inspector- 
General of Police are under the general 
control of the local Government. 

11.343. Is the question of promotion 
also a disciplinary matter ? — ^Yes ; it falls 
■within the terms of the Act ; the ques- 
tions of promotion are under the con- 
trol of the local Government. 

Lieut.-Colonel Sir jff. Gidmy, 

11.344. Is it not the practice to-day 
that the Public Service Commission only 
advises the promotion — they do not 
appoint f — That is the practice to-day 
and it is proposed in the future that it 
should be the practice. It is only advi- 
sory. 

11.345. They do not appoint 
Archbishop of Canterbury, 

11.346. Would you forgive my ignor- 
ance and tell me where exactly the Sub- 
ordinate, Services end and the Provincial 
Services begin — ^\?hat grades f-— In the 
Police the All-India Service comprises 
the posts of S'uperintendent and 
Assistant-Superintendent and anything 

. above that. The Deputy Superintendent 
and in some Provinces the Inspectors 


are Provincial Service Officers ; .the Sub- 
Inspeetor and anything failing below 
that, such as the Sergeant or the Con- 
stable, belong to the Subordinate Police 
Seiwiee. 

Sir Hubert C«rf.] May I point out 
that the whole of that is set forth very 
clearly on page 144 of the evidence, in 
paragraph 14 of the Public Service Com- 
mission ; that defines tiie difierent grades 
of police and the importance of keeping 
promotion betvreen the two grades away 
from any political interference. 

Sir Austen Chambedcmi, 

11.347. Is it the intention that tlie 
appointment of a Constable to be a Ser- 
geant should be a matter for consulta- 
tion with the Public Service Commission ? 
—No ; that is why I pointed out that 
paragraph 199 stops at Provincial Ser- 
vices and does not contemplate Subordi- 
nate Services. 

Lord Eankeillo'ur, 

11.348. One more matter (it may have 
been explained before) rather on the same 
lines : Paragraph 183 says that The 
Secretaiy of State will after the com- 
mencement of the Act make appointments 
to the Indian Civil Service, the Indian 
Police and the Ecclesiastical Depart- 
ment.^^ Paragraph 185 says, ■ The 
Secretary of State will be required to 
make rules regulating the number and 
character of civil posts to be held by 
persons appointed by the Crown by 
himself and so on. That seems to imply 
that he will have an absolute discretion 
as to how far he will exercise his powers 
under paragj*aph 183. It does not seem 
quite clear. The intention as regards 
the police has been explained, but it 
does not seem quite clear what actual 
appointments he will make in the Indian 
Service, in reading' paragraph 183 with 
185! — (Sir Samu-el Eoare.) It is really 
eoTitinuing the practice that was started 
under the 1919 Act, namely, that some 
posts are scheduled. There will have to 
be an up-to-date schedule of those posts. 

11.349. And he can alter those now, 

can he 6an now. 

11.350, And it is mex'ely a continuation 
of the existing pr^tiee !— It is a con- 
tinuation df the existing procedure. 


Marquess of Salishurif, 

11.351. So that a district Magistrate 
might in the iliserelion of the S«^u’elary 
of State be removed from the ^ehedule 
and made subject entirely to the respon- 
sible Minister! — It depends entirely 

■ to the procedure that is adi>])red. If the 
Seliedule is in the Act, liien only an 
Act of Pariiamciit can alter it, iiffiess 
powers are given to the Secretary of 
State under the Act. 

11.352. Will the Schedule be in the 
Act! — Yes ; we propose to put it in the 
Act. 

Marquess of Reading. 

11.353. If he is a member of the 
Indian Civil Sendee, that remains x^er- 
fectly clear, that he is subject to the 
Secretary of State and only to the Secre- 

of State in respect of all the rights 
'which have been discussed. That is 
quite clear, is it not ? — Yes. 

Marquess of SaJdsbury, 

11.354. Only to be quite certain, in 
the answer which Sir Malcoini ^^as kind 
enough to give me just now, he said that 
the security which we are seeking for 
the District Magistrates depended upon 
the Schedule !— (Sir 2Ialcohn Hailey.) 
Yes, Mght I explain that position 

you will glance at the end of the Gov- 
ernment of India Act, in the third 
Schedule, pages 151 and 152, you will 
see that the Act prescribes there that 
the following offices, namely. No. 10, Dis- 
trict Magistrate, shall be filled by a 
member of the Indian Civil Service ; 
there are a number of other posts of 
the same description, such as Seeretarv 
in the Government. I think I am right 
in saying that it is the intention that 
that Schedule should, if necessary’*, in a 
corrected form, be contimied as part of 
the New Constitution Act. The power 
of the Secretary of State under para- 
graph 183, therefore, will only be to regu- 
late the strength of cadre, and the con- 
ditions of service and to make anpoiiit- 
ments. Pie would not, so long as that 
Schedule remained part of the Act, be 
#le ".to 'declare that all District Magis* 
t:rates.,vshQuM be taken from any other 
Service ihan the Indian Civil Service. 


Sir Austen Chaniherlain* 

11.355. Wliat is the eJlect of para- 
grapla 185 ? — {Biv Samuel Hoare.) I think 
the Cknnniittee onght to consider this 
qnestion both from the point of view of 
safeguarding these posts and also from 
the point of view of not tying up details 
so rigidly as to make the working of the 
Constitution Act difficult. If they will 
look at paragraph 189, they will see there 
that upon the whole we think it might 
be better to adopt the procedure of lay- 
ing a list of these posts upon the Table 
of both Houses, year by year, rather than 
setting them out in detail in a Clause 
or a Schedule of an Act of Parliament. 
Ill making that proposal -we have not any 
ulterior motive in our minds of removing 
the safeguards, but we do think it worth 
the while of the Committee to consider 
whether that is probably the better pro- 
cedure. 

11.356. But the Secretary of State will 
forgive me — ^this is very difficult to 
understand for an ignorant person like 
myself, but I still do not understand 
what is the purpose of paragraph 185. 
Sir Malcolm Hailey has just given us an 
account of what will happen under jiara- 
graph 183, which seems to me to leave no 
place for paragraph 185. I have no 
doubt that is due to my ignorance? — 
(Sir Malcolm Hadley.) Paragraph 185 
refers to those posts which are not 
scheduled in the Act as reseiwed to par- 
ticular Services. 


11.357. Might I ask, under paragraph 
185, will it or will it not be possible for 
the Secretary of State, whatever the 
rights of an individual may be, to take 
a. certain class of posts out of the Indian 
Civil Service and hand them over to the 
Provincial G-overnnients and reduce their 
status? — No; not if they are scheduled as 
before in the Government of India Act. 

11.358. Is it the definite intention of 
the Government to continue the 
Schedules as now found in the Govern- 
ment of India Act — re-enact them?— 
(Sir Samuel Hoare.) Yes, it has been 
the ixitention to continue the Schedule. 
The question about which I am in doubt 
is whether it is wiser to put a Schedule 
of that kind into the Act, or whether it 
is not better to adopt a procedure, as I 


say> of laying a list year by year upon 
the Table of each House. 

11.359. With power to the House to 
object vvlthin so many days ? — Yes. 

Sir Aiisten Chamhef lain, 

11.360. I understand that paragraph 
183 contemplates that you will have a 
list of posts scheduled in the Act f — 
Scheduled in some way, yes. 

Marquess of Salishury. 

11.361. Not necessarily in the Act ? — 
Actually in the White Paper scheduled 
in lists to he laid before Parliament, 

Archbishop of Ganterhury, 

11.362. But surely, Secretary of State, 
paragraph 189 only gives a statement of 
the vacancies and the recruitments made! 
— ^not as to pai’ticular classes of officers? 
—Yes. It is none the less a question, 
which is the better procedure vvdth a list 
of that kind, whether to put it in detail 
in the Act, or whether to deal with it 
under the procedure suggested in para- 
graph 189. 

11.363. If paragraph 189 is to bear the 
construction that you wish to put upon 
it, its drafting will have to be very much 
changed? — Yes ; certainly. 

Sir Austen Ohamherlain, 

11.364. I cannot get clear the relation 
between paragraphs 183, 185 and, now, 
189. Are they" three alternative eases or 
are they all parts of one machine ? Shall 
I try to make my meaning clear ? I 
tinderstood Sir Malcolm Hailey to say a 
few moments ago that under paragraph 
183 there would he a Schedule ? — ^Yes. 

11.365. I thought that he indicated that 
the Schedule would be in the Act ? — Yes; 
he did. 

11.366. That, therefore, cannot be 
altered under paragraph 185 ?~ -I made 
the caveat that that is a question the 
Cominjttee must consider, whether it is 
better , to put the Schedule into the Act 
or whether it is better to adopt the other 
proeedime. It is not a question of prin- 
ciple at all ; it is a question of procedure, 
it seems to me. 

11.367. Assuming that the schedule 
goes ipto the Act, then Proposal 185 
would deal only with appointments 


Lord Eankeillour, 
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coming imder it, but not mdiided , in tbe. 
schedule foreseen' 'by Proposal 183 f—. 
(Sir 2lalcolm Hailey..). Yes. {^it Samuel 
Moare.) Yes. 

Archbishop of 

llj368., 1,'do not ,waiit,,to make dififi- 
ciiities/'- Mr. .Secretary, but to remove 
them. ' Proposal 185 deals speeiheally 
with persons .appointed 1)3.' the Secretary 
of State ; that would ineiiide members of 
the Civil Service, and seems to. '.give to 
the Secretary of ' State power to alter the 
man her and also the .character of posts 
held by these persons. It is a very wide 
power ? — Could Sii* Malcolm just deal 
with that question 1 

Marquess of Fieacling. 

11.369. I was going to n\ake one 
suggestion with regard to it — I do not 
know whether it is right or wimng. This 
is what occurred to me : You have the 
definite obligation in the one paragraph 
— No. 183 — •which says -what has to be 
done. The Secretary of Statens obliga- 
tion is to make these appointments. 
Then there is a special provision in 
No. 185 which deals presumably with the 
number of posts and also "vdth the 
maldng of rules regulating these posts 
and leaves it open to him, does it not, 
to give sanction if necessary, should a 
vacancy occur which does not recjuire to 
be filled up>. Is not that what happens ? 
— (Sir Malcolm Hailey.) I think Para- 
graph 183 refers to posts which we could 
describe as scheduled in one form or 
another. No. 185 is intended to refer to 
posts \riiieh do not fall within that 
schedule and to give certain powers to 
the Secretary of State to fill up such 
posts temporarily and also to lay down 
any rules regarding the filling up in any 
way of a post on the xmserved list. Our 
present procedure, as Lord Reading 
knovrs, is of listed posts. 

11.370. Or of keeping vacant a post 
which does not require filling up f — ^Yes ; 
so ^ that Paragraph 185 really refers 
mainly to posts not on the reserve or 
scheduled list and keeping open posts on 
the res^ed^or scheduled list. 

Archbishop of Canterhufy.,.: 

11,371^ It is obvious, Sir Malcolm, 
that if your interpretation of 185 is 


right the draftmg of the first scmtenee 
of that, proposal vill have to be veiy 
much' changed, because, as it stands, it 
gives .veiy niiieli wider powers ' 1 — (Sir 
Samuel Iloare^ I should think it might 
perhap.s be convenient, after this dis- 
/ciission,' if I ■ cireuiated a note showing 
■ how, these three clauses iiiteiioek with 
each other. 

Sir Austen Chamherhiin. 

11.372, That would be the best way ?— 
..They really are eompleiiienuiry and I 
think I can make that clear in a note, 
but ' it .is rather convenient with this 
■variety ■ of services and this variety of 
service eonditions. 

Mr. 3/. B. layal'er. 

11.373. May I suggest that the Secre- 
tary of State should consider earefiiUy 
whether he agrees with Sir blaleolm’s 
interpretation of No. 185 because Pro- 
posal 185 by the -words used does apply 
to the reseiwed posts ? — I think there is 
something in W'hat ISlv. Jayaker has just 
said, and we -will make a note for the 
guidance of the Committee. 

Zafmlla Khan.] May I suggest 
for your consideration, as well, Secre- 
tary of State, when that note is being 
prepared, that 185 does contemplate 
something like this : The schedule says 
that District Magistrates shall be 
appointed from the Chil Service, but 
there is power to the Secretary of State 
to say that in sueli-aiid-such a Province 
there shall be 20 Indian Civil Service 
District Magistrates and that the 
number of Indian Civil Service District 
Magistrates shall not go belo^v so many : 
that is to say, the number of each cadre . 
to be in any post is specified -by the 
Secretary of State. He has power to say 
that the Province shall employ so many 
Indian. Civil Servants in their cadre, 
and so on, 'with regard to the other 
services. That is one way in which even 
the scheduled posts ivould com^e under 
the direction of the Secretary of State. 
There are several other aspects and I 
think Mr. Jayaker is right in suggesting 
that the proposal is intended to govern 
all posts in the scheduled list. 

Mr. M. B. tJayaher. 

May I ask. your attention' to 
Appendix YII on page 120, right No. 10, 



1 thiiik proposal 185 refers to that right : 

" Determination of strength, (including’ 

iLiirnber and clmraeter of posts) oi All- 
India Services by the Secretary of State 
in Coiincih subject to temporary addi- 
tions by the Goveriior-CTeneral in Goimcii 
or local G-overninent.'' I tbink Proposal 
185 states more elaborately the^ right 
snentioned in that' clause f — -That is; so. 

11,375. And it does apply to all 
sAiednled posts on the interpretation I 
suggested and which ' Mr. Zafralla Khan ^ 
bas\iiist put before you ? — ^Yes. 

Marquess of BeaMng,'] May I suggest 
the matter should be left after the 
siigyestion the Secretary of State has 
made f If it is going to be considered 
and the Secretary of State is going to 
circulate a note to us, it can then be 
considered ; l:)ut it does not seem to me 
that we shall get very much farvhe!* by 
discussing it now. 

Lord FiOiilieillour^ 

11,376, Will the Secretary of State set 
out in the statement what the posts are 
which are to be set out in the cchedule, 
whatever the effect of the Schedule may 
be, and what are the posts he proposes 
to reserve some discretion about under 
Proposal 185, as far as can be done 
am not sure whether I should be • in a 
iiosition now to set out a list of^ these 
]iosts. I am in communication ivitii the 
Govenimeiit of India upon the subject. 
Some time or other I may do^so. I do 
iU»t think I can do so now. What I can 
do now is to circulate a note exidaining 
tlie answers to the kind of points that 
have arisen on these three clauses. , 

Lord Rankeillonr.] I will iiot press it 
* 'further, .as long as it is kept in mind. 

Sir Ahcliir Ealiini, 

11,377. lYill the Secretary of State 
make it quite clear whether under 
Clause 185 the Secretary of State, will 
have the power to add to the number of 
certain posts f — will take that point 
into account in the note. 

Sir Ahdii-r Bahmv.] Thank you. 

Sir Reginald Craddock. 

11,378. I am sorry to advert to pen- 
sions for. a moment, but would the 
L109RO 


|5ee!'etarj of State draw a dislincticn 
between pensions which are paid by the 
'Government and family pcmsioiis funds 
which have been paid l)y the su]>scribm*s 
under a com|)ulsory s>'stem, ol‘ subserip- 
tioiis f— I have alwmys tliougiit iliat there 
is a diiferenee between wiiat is called tiie 
family fund and the other pensions funds. 
The family fund is, speaking generaily, a 
fund exclusively of eonti ibutions made 
bv the officials tliemselyes. Moreover, in 
the nature of things, it is a fund, tlie 
obligations of which go over very mau> 
years. I had, for instance, brought to 
iny notice a case that I tbink wmit oyer 
90 years that was covered by family fund 
eon fcinbiitions, whereas in the ease of the 
pensions the, obligation is more easy to 
define and tiie obligation falls due at a 
date when it is much easier to define it. 
Keepina in mind those distinctions, i 
have always thought that there are 
strona arguments to be urged for fund- 
in<''‘ the families fund. I have always 
understood that the contributors veiw 
much wish to see it funded. 

11 379. Yes ; that is quite correct 
And’ I have aiul so has fee Government 
of India during; recent months been 
circulai-izine a.ll the contributors 
the fnucl, and the answere that we 
have a-ot all go to show, feat there is a 
’ijeneral wish 'that this fmid should be 
funded. I hope tljat .we shall Ik? aWe 

to carry into effect a 
period of yeai-s will lund it. It must 
take a number of years for the process 
to be carried ' out unless a very heavy 
obligation is to be put on 
and I tbink also it will mean (and tms 
fact we have pointed out to the sub- 
scribers) that a 

of interest will be received on fee fund 
and therefore fee aeeum^ations may be 
f nailer in the future. The members of 
the" fund, however, realize that inheren 
factor and, speaking generally, they -want 
the fund funded and we are also leady 
to fund it if it can be done ovm- a senes 
of Tears and upon pe kind - • , 

that we have put to the subscribers. 

U,3S0. I was going to ask 'vhmlm. 

althoWli they’d ~nV 

British Governmpt at 

ipiaranteeihg pensions, the 

emmeht ■ would guarantee those liinrt- 

.totil such time as they Mv 

'■If'’takes-.'a good, many yeais f 
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■general answer w’^onld apply to .that qnes-* 
lion just as it to these other pen- 
sions. The British Government could 
not undertake a new obligation of that 
kind— -an obligation wliieh, in my view, 
would be imneeessaiy. There is not 
the least risk of these obligations not 
being n\et 

11,381. Would not the Seeretary of 
State draw <a distinction between x’epu- 
diation, -which there are full powers to 
prevent, and default owing to brui times, 
owing t 0 ‘ failure of crops, or action taken 
i-y the local governments, say, to an 
absolute prohibition as rea-ards liquor 
througli whieh the resoiuves of the Pro- 
vinces and of the Federal Government 
ilsell might be at a 'very low ebb, in 
which case it would be almost impossible 
tor it to meet the whole of these obliga- 
tions. For example, su])poBing there urns 
any default in the payment of the debt, 
that would create a great blow to credit, 
a much greater blow than if there was 
default in the matter of pensions. Does 
not tne Seeretary of State think there 
is a difference between those two risks ? — 
^ 0 , ^ do not think I do. After all, 
these obligations, I suppose at the most, 
amount to four millions a year, Civil and 
Miiitaiy^ ; and I cannot conceive a state 
oE affairs arising in which with the 
revenues of India there would not be 
this four million tO' meet this charge. It 
is a very sinall percentage of the revenues 
of India. 

1-1,382. There is another question — I 
again apologise for referring to it, but 
I would like it to l)e made clear. Is it 
now proposed that the very term 
accruing rights ” should disappear from 
any Constitution Act f — There again upon 
a ])oiutlike that I should like the advice 
<>t ^ the ^ Committee. The arguments 
apirist it appearing are that it is a 
phrase that has created a good deal of 
controvm'sy and it is a phrase also upon 
winch the Law Officers of the Crown have 
given a very definite interpretation, 
mat, in the mam, is the argument 
against it appearing in the Constitution. 

* favour of it appearing 

HI the Constitution is that undoubtedly 
o 'the Services attaeh consider- 

T to ft. and that it is eer- 

^'be Government ' 
to admil^ the claim to rights of this Hni ■ 


within' the general deiliiitioii tliat I have 
given earlier this morning. 

. 11,383. They would be left at prt\'^em: 
to the last sentence of the lirst para- 
graph of No. 182, woiikl liny imt : •“ The 
Seeretary of Fitate will also be miy 
po-wered' to award Ci)riipoiisatisei in any 
other .case in which he cfinsidiu’s it be 
just, and equitable ihat eompc-iisation 
should bo awarded’^ ? — Ves. 

11.384. Does that con fen* plate the jsos- 
sifrility of the abolition of say a class 

. Yes. 

11.385. Such a class, iVir exaniple, as 
suporinleiiding engineers ? — Yes. thar is 

11.386. Could not the Stcretarv of 
State, if' the word aeeruiug is so ^'ory 
difficult, think out, with his legal 
advi.se r.s, some form oi v/ords wlrieh 
would give statutoiy effect to the.se par- 
ticular case.s — an alternali^m form of 
word.s wliieli would deffne to some extent 
the distinction between a casual single 
appointment abolished and the disappear- 
ance of a whole class f — We will think 
again as to whether the phrase ^‘ accru- 
ing rights^’ had better come into the 
Act in any way, but I think an^dhing 
in the nature of a precise definition 
would be quite impossible in view of 
W'hat I have said in answer to other 
questions earlier tliis morning. 

^ 11,387. Yes ; ^ but would not it be pos- 
sible to define it in scmae way dividing 
the two cases , "which you * have dis- 
tinguished into classes ?— I di> not think 
you can. If Sir Eeginald would refer 
to the kind of answers that I gave to 
Sir Austen Chamberlain as to the ease 
that he mentioned, the ea.se of comnys- 
sionenships, it is veiy difficult to make 
a precise definition and it really coim?s 
back to this, that somebody or other }ia.s 
got to have discretion for dealing with 
eases. upon their merits. 

11,388. Can Sir Samuel Hoai'e tell me 
whether, as a matter of .fact, under the 
existing Government of India Act, and 
in ■ consequence of ^ the abolition of any 
posts' 'Of commissi on er,s or .suporintend- 
ing engineers, or conservators of forests, 
any such compensation has hitherto been 
given I do not think any ease has 
arisen. There has been no general aboli- 
tionpof .any type of post as' far as I can 
remember. 


llj389. I think .tliere has . been a rather 
large , rednction ill such posts .as super- 
inteiidiiig engineers;.: for example ; that is 
to say, that perhaps three or four ha^e 
liern r(‘diieed to two. I believe there 
have been instaiiees of that kind ^Per- 
haps Sir Maleoln^' Hailey w'ould say a 
word about that. ' (Sir Malcolm Hailey.) 
In two of the' Provinces at least, 'such 
posts of superintending engineer have 
been reduced, and I believe that it is 
still under discussion between the Gov- 
ernment of India and the Secretary of 
State as to wli ether any special teims are 
to be given to the Seiwiee in consequence 
of that reduction. That is the only class 
that has so far been aheeted in any 
considerable measure. 

Mr. Zafrnlla Khan, 

11.390. Is it eoiweet that in those tivo 
Provinces the reduction is due solely and 
entirely to financial considerations of the 
Province ! — It was a retrenchment 
measure. 

Sir Eeginald Craddoelc, 

11.391. Then Inhere is only one other 
question I wmnted to ask about. Proposal 
183 deals with the Indian Civil Service, 
the Indian Police and the Ecclesia,sticai 
Department. There is no mention there 
of the Indian Medical Service ? — (Sir 
Samuel Hoare.) That is so. 

11.392. Some time ago, I think Sir 
Sainuel told us that there was still cor- 
respondence going on with the Govern- 
ment of India about that/ early in the 
summer ? — ^Yes. 

11.393. It is a very iroj)ortant Service, 
as the Secretary of State will agree ? — 
Yes. 

11,394:. And also on account of its con- 
nection with the Army it is very essen- 
tial that it should be considered paii: of 
the security Sendees because so much 
depends upon it ? — ^Yes. 

11,395. There is an answer that you 
gave, Sir Samuel, on the 24th July, 1933, 
in answer to Sir Ernest Graham-Little : 

All Members of the Indian regular 
Services, both military and civil, whether 
or not they bold His Majastj^s Commis- 
sion, are in the same position as regards 
the payment of pensions in respect of 
their Indian Service. The position , .is : 

lilODEO 


that these pensions have been in the past 
and are now charged to Indian revenues 
alone and it is proposed that tliej should 
continue to be so eharged under the New 
Constitution ^^ f—Yes, 

11.396. That is an answer wlneh you 
gave comparatively recently, in July 
. last f—Yes. 

11.397. But ill paragraph 185, the 
reference is to be held by persons 
appointed by the Crown, by tlie Seere- 
tain^ ;of State in Council or by the Secre- 
tary of State. Appointments by the 
Crown do not seem to find any place in 
paragraph 183. Are they considered to 
be appointed by the Seeretaiy of State 
for the purpose of tlie control f — I am 
not quite sure wdiether I have followed 
Sir Reginald's point. Is it this, that 
the Indian Medical Service is not in- 
cluded in paragTapli 183 f 

11.398. Yes ; that is one point. The 
other })oint is that persons appointed by 
the Crown are not inluded in para- 
graph 183, nor are they included in 182 f 
•—We could bring them, in though under 
188. 

11.399. That refei's only to a civil 
capacity, whereas jour answer the other 
day put them all on the same footing f — 
Yes ; on the military side no difSeulty 
arises, does it f It is a reserved subject. 

11.400. Yes ; hut in the Indian Medical 
Ser'vdce it arises f — I quite agree \vith Sir 
Reginald. I am in this difficulty about 
the Indian Medical Service, that there 
still is correspondence going on between 
the Government of India and the India 
Office. Substantially we are agreed, but 
there are certain outstanding details still 
to be discussed. It is a question that 
obrtously the Committee w^ill wish to con- 
sider, and as soon as I am ready I am 
prepared to discuss it with them ; but I 
agree with Sir Reginald that it is prob- 
able that paragraph 183 will have to be 
re-drafted in view of our discussion about 
the Indian Medical Service. 

Mr. M, E. Jayaher. 

11.401. May I suggest to the Seeretaij 
of .State in this connection, while he is 
on this subject, that I wish to draw his 
attention to the majority* reC?5mmenda- 
tion of the Seiwiees Sub-Committee at 
page 66 . of the First Round Table Con- 
ference Report ; this Committee consisted 
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01 [iidioiis aiul Britisdloy^^ hoth nnd this 
is their reeomnueiid'aliori : Subject to 

paragraph 1, the sub-comiiiitiee are of 
opiiiion that in riiinre Ibere should be 
uo civil Ivanch ot' tlie Indian Medical 
Service ; and that no civil aj'^pointments 
either under the Gto^verijraeut of India or 
the Provincial Governnients should in 
future be lis.ted as being resevved for 
Europeans as studi.*' May I suggest that 
the Secretary oi State sbonld take into 
consideration this recoinniendation when 
is eonsiderhig th.e whole question of 
tho Indian i\Ie(lical Service ? — have 
taken it, Mr. Jayaker, very fully into 
Hc-eomit. The pu’obleui, however, is a 
\^ery cUffieuIt one. The problem, if I maj 
•state it in a sentence or two, is this : 
Firstly, we have to provide enough 
Doctors for the Army ; secondly we have 
to provide enough Doctors for the Army 
Reserve ; thirdly, we have to provide 
enough Doctors for the Services, particu- 
larly the European Services. The 
findher we have gone into the question 
the more we have been convinced that 
ill order io carry out those obligations, 
recruitment must go on for the Indian 
Medical Service, and that there must be 
posts for the Indian Idedieal Service that 
will enable them to fulfil those three con- 
ditions. I state the problem rather 
crudely to-day in those two or three sen- 
tences to show that it really is a difficult 
problem of hard facts and that whatever 
arrangements are made, those three con- 
ditions must be met, namelyq the Army 
demands, the Army Reserve demands, 
and. the demands of tlie Services for 
Medical ministrations. 

11.402. But outside those three require- 
ments, there has been no further recruit- 
ment for the general purposes of the 
Medical Service f — I ’would prefer not to 
go into a question of that kind until 
I can go into the whole question eom- 
pietelv. T will only say to-day that you 
must make the Service sirffieiently 
attractive in order to get your reeraits 
in for those three purposes, and that 
factor must be taken into account. 

Lieut." Colonel Sir E. Gidney,..: 

11.403. '^Seci^hary of State, is it not a 
fact that if the recommendations of the 
Services Committee were carried out in 
this matteT, and the Provincial Govern- 


ments- had., to supply British 'ji 

Officers- for Their- Medical Serviec\ ir 
would, become a very pruhibitive '? - 
I was- not thinking' so mneli of rlie cos;, 
though' I agree that is a w^vy sio/ioris 
issue ; I -was thinking ratbiU' of Te(u’uii~ 
nient, Here, again, it is a practic.r{l 
question a..s • to vrhat is the best nudhofi 
for getting -the men into the Service win 
are required for those tiiree purpo<e>. 

. Archbishop of Canter bury, 

, 11,404. May I ask’ for infonuaih?!!. 
Seeretai-y of '.State, who at present ay)- 
poin'ts the Indian '' Medical Service ? It 
is not in the All-India Services ar the 
Provincial Seiwiees, as we ha\’e them put 
before us here ; — It is the Secretary of 
State. 

11.405. Does it rank as an All-Tmlia 
Seiwiee f — ^Yes. 

11.406. Why is it not included in 35 — 

It is not included for this rea.son, that 
there have been these special problems 
arising about the Medical Service, and 
we have not been in a position to make 
definite recommendations. Your Grace, 
it is primarily a military service and so 
far as it is a military service, it is a 
reserved service. The question that lias 
been discussed at some lengtli in the 
past, and no doubt we shall discuss it 
again, is the question of the civil 
appointments. 

Sir Abdur RaMm, 

11.407. There are tvm other military 
Medical Services, the R.A.M.C. and the 
I.M.D. ? — The B.A.M.C., of course, is 
War Office, British Army, and the 
I.M.D., Sir ^Malcolm tells me, is a 
Subordinate Service. 

Sir Aiisten Chamberlain . 

11.408. Are the whole of the Doct<u’s 
of the Army in India appointed by and 
subject to the War Office at home T — ; 
there is the RvA.M.C. for the British 
personnel. There is the I.M.D. for the 
Indian personnel. 

11.409. I thought you just said the 
I.M*I)bwaS', under the War Office ? — 
the '■EJ l.M.G: is under the War Office. 
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Marguess oi' Salishury. , ' ■ 

:ll5410. But .you said the I.M-B. was .a 
fuilitaiy , ; serviee, clid, -you , not f— Yes. 

, ' 11,411.: U.nder wliora is it ,f— Under the 
B'Beretary of . . State. ; 

11.412. It is part of the Indian Army f- 
—Part' of the . .Indian . Army. , . 

Bir MeyinaM CmddocJc, : 

11.413. They have the King’s Commis- 
liave tliey }iot ? — Certain Members 

holding eivil appointments outside. 

Mr. Zafvulla Khan. 

11.414. May I suggest tiiat the ques- 
really is nod so much who shall be 

riH'iruited into the Indian. Medical Ser- 
vice and under what co.ndi.tions ; there is 
lio trouble about it ; naturally the Secre- 
tary of State will continue to recruit 
into the Indian Medical vService. The 
< question is whetlier the Secretary of 
State should luave power to continue to 
]>reseribe and ios.’ee the Provinces to 
employ a certain ninriber of these Indian 
Medical Service OfScers into their Civil 
appointments ? — Yes ; that is so. 

11.415. And whether that is consistent 
with the Medical Department being 
iiansferred under the Constitution and 
being made a Departmertt to be adminis- 
trated by the Provincial Governments ? — 
Yes. 

Lieut. Colon*'^! Sir If. Oichwij. 

11.416. Is not the T.M.D. under the 
S(‘Crerary of State — all its regulations f — 
Yes ; ultimately, as pari of the Indian 
Army it is ; that is Ihe LM.I)., which is 
the Indiaii Medical De]>a.rtment, which 
is the Snho]*dinat(‘ people hi the Medical 
Service. 

Miss P kit ford. 

11.417. Does th<‘ Secretary of State at 
]>resent in reerniting for the public ser- 
vices follow generally the rate of Indian- 
isation as recommended by the Lee Com- 


■ so that; he can accelerate or., retard that 
.process f Yes. It is under the White 
Paper proposals intended to continue the 
existing procedure. 

11.420. But as a matter of convention f 

-Just .as it is now — to continue the pro- 
cedure. 

Sir John Wardlcm-Milne. 

11.421. I want to ask the Secretary of 
State one question in regard to para- 
graph 49, first of all, in whiefi it is stated 
that the various Headings of Expendi- 
ture shall be subject to discussion in 
both Cliamhers. Amongst those is 
No. (vi), salaries and pensions. In view 
of the statement which lie lias made this 
morning would he tell me why it is 
desirable that matters of pensions which 
cannot he voted upon should be discussed 
in the Cliamhers '? Is tiiat not a little 
likely to give rise to possible misunder- 
standings — to have a discussion on a 
matter of this kind, which the Secretary 
of State has made such statements upon 
this morning ? — It is the procedure that 
we have proposed for this category of 
reserved subjects. Perhaps the most 
cons]iicuous ease is the Army ; there, we 
do propose that discussions should be 
allowed, but that the expenditure should 
be noii-votahle. We have taken the re- 
served subjects together and we have 
treated them in the same way. That is 
really the answer. 

Marquess of Pteadhuj. 

11.422. That has been the practice 
hitherto, has it not ? — ^Yes. 

Marquess of Beading.] Under the Act, 
it is open to the Govornor-General to 
permit that disenssion, and he always 
has pemitted it in my experience. 

Sir John Wardlaw-Milne.] In the case 
of the Army 

Marquess of Beading.] Yes. I am 
only giving that as an instance. 


mission — ^Yes. Sir John Wardfaw-31ilne. 

11.418. But that is a matter of con- 1 11423 . I was going on to suggest that 

vention and not laid down by; any is a difference in ^ laige matter 

Statute !— Ko ; it is in no Statute. ■ Hie question of expenditure and 

11.419. Is it contemplated under the the matter of pensions'? — I would say 
lYliite Paper that this shall . be : left; to, there cannot, be any possible doubt about 
the discretion of the Secretary of State the, decisions in any of these eases, 
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would not distingnisli between one and 
the other, and. I would suggest to bir 
John Wardlaw-MHne that there is rather 
a political danger in isolating one paiti- 
cular question. ' It' has seemed ^ to me m 
■my ■ experience ^ at the Jmdia Ofliee that 
if you do isolate' a partieiilar question, 
from the otiieiv questions you 'concentrate, 
upon Jt iiiueli more fire than you would 
have if it was not .so isolated. 

11.424. Then with regard to paragraph 
do not want to press this 'qiies- 

iloh tif ■ ill .. fact the ' Seeretary of State.' is, 
going," 'to ' bring ' up a.' set of . proposals' 
about it, bat there it is stated tliat the 
officers of the Provincial Departments 
will be controlled by the Seeretary of 
State, and in regaiol to those of the ex- 
ternal departments, they 'will be under 
the Governor-General. All I wanted to 
ask is wdiether they wdll be appointed 
1>y the Secretary of State f— Yes. It is 
simply a question as T said before, of 
constitutional drafting ; in either case it 
is th,e Governor-General or the Viceroy 
acting at bis discretion, but, in one case, 
the Service comes witliin the ambit of 
the Constitution and in the other ease 
it is within the field of paramoimtcy and 
outside it. 

11.425. Then, one last question with 
regard to poragivaph 188, to which refei’- 
ence has already been made — the ques- 
tion of Officers who are available for a 
post which would ordinarily be appointed 
by the Secretary of State. It is stated 
that they may be given such, of the 
rights and conditions of service and em- 
ployment of ]iersons appointed by the 
Secretary of State.^' Is there any par- 
ticular object in that being may in- 
stead of shall Should they not have 
that as a right if they occupy these 
posts ? T do not quite follow the object 
of making it optional. Has the Secre- 
tary of State considered that ? It is not 
very clear to me at any rate as to at 
whose option this is to be f — (Sir Find- 
later Steimrt.) The proposal is that the 
Secretary of State should have the right. 
I think one reason for not putting it in 
the form that they shall have all the 
rights of;; a number of the Indian Civil 
Service is that it is impossible in prac- 
tice to do everything. For example, 
members of the Indian Givi! Service ..at 
present subscribe to'" -a' Family .-Pensions 


Fund ' under very elaborate rales. You 
cannot fake ' a, man in at the age of 45 
and make Mm eligible' for things of that 
' sort ; . it is Impossible to make the story 
complete but the intention is tliat so 
■far as,,, protection, is concerned the two 
categories-, shall be put on tlie foot- 

. iiigo 

11.426. ' Mat-' I put my question in this 
tvay : Does not the use of the rvord 
.'^^may^' Jeopardise that security csr 
possibly jeopard.ise that security ? — Xo. 
It is a- 'case, 1. tliiiik, where ''Yri ay " 
■means'.'.' shall ” subject to practical 
]>Gssibilities. I ■ am. loltl it ri*i)rtaliice- 
Seetion 98' of the Act at present and 
they do in practice, always liave rliat ]^ro- 
tection. . 

-Sir John Wardlair^Jlih^e.] Si ill tin.* 
couditioiLS in future are to he rather in 
control. I suggest f>r eonsideratir,n 
wliether that security is not jeopardised 
by the use of the tvord may — that 
is all. 

Lord Eustace Percu, 

11.427. SeereUuw of State, ermld you 
explain to me what are roughly to be 
the functions of the Provincial Public 
Seiwuee Commission in regard to recniit- 
ment A They are to eomluet the ex- 
aminatioiis, but are they to have nny 
final say in -what those examinations 
shall be — wliat shall be the qualificati^.ms 
of a candidate ? — (Sir Sanuiel Iloare^) 
1 would have thought that the Provincial 
Public Service Cfunmission w'oukl be 
given general instructions by the Govern- 
ment to recruit such and sucli a number 
of officials, and within those general 
instnietions the Public Services Coin- 
mis>sioii would have such latit-ude as tin* 
Government gave it ; but I do not con- 
template the Public Serwees Commis- 
sion lading dowm, pe.rha.ps against the 
approval of the Provincial Go^mrnment, 
rules of its own. 

11.428. But take a contrary ease like 
the Medical Service of a Province. 
Would the Government, the Cabinet, of 
the Punjab, for instance, be able to lay 
down to the Public Services Commission 
that no , recruit w^as to be accepted un- 
less he had a medical degree from the 
Uhivernty .-of. the Punjab ,f — I would 
have" thought -off-hand that that .was a 





g-feiieral nile tliat; tiie' CTOvernm'ent eouid 
ia,y down. ■ ■ 

Tbori the Cabinet could also 
k\y down that a certain sc-iwice should 
in its opinion be recruited by nomination 
and ]iot by examinarioii — Yes ; that, I 
iiiiderstand, is tlie present practice. 

ilyldO. Then Arliat precisely is the 
i;-imranteo in respect of reemitment 
f>li'ered the Public Ser^dee Commis-' 
siuii i? — I have never cmpha,sised niyscdf 
flic eiuai'aiitee side of the activities of 
tile Public Service Connriission. I have 
thought that its main use was" to take 
these posts oiil of the ]>ersonal purview 
individual ministers, and in that way 
TO save the iiiinistcrs a great deal of 
trouble and tiresnine pressui*e. I hav{^ 
always regaiTled the Public Service Com- 
mission more f]‘oin that i^oint of view 
than I have from ttie point of view of 
tm actual guaranteto 

11.431. That is what 1 meant by 
guarantee. It is a guarantee against 
politics entering into recruitment, but, 
if all the conditions of reeruitraent, even 
clovni to tlie prescription of nomination, 
may be laid down by the Cabinet, and 
cannot be laid down by the Govenmor 
exce])! on the advice of bis Cabinet, I do 
not see how you can keep |)o.]ities out of 
it ? — ^Yori keep polities out of the in- 
dividual case. Is nor that so ? 

Sir Austen Chamherlain. 

11.432. Supposing the Governor laid 
down a rule that all appointments should 
be by nomination, is there anylking to 
prevent tliat '? — It would be pjossible, 
under the White Paper, certainly for a 
Governor to take tJurt action, but It 
Tvould then b{‘ for the Public Service 
Commission to recommend names vdihin 
that condition, and, in that way, Sir 
Austen will see that the individual eases 
ivonld be taken from individual treat* 
inent, and put under what we should 
hope 'would be an. impartial body. 

Lord Eustace Percy. 

11.433. But, in practice, the Secretary 
of State will probably admit that when 
you come to nomination, the nominating 
body, appointed as the Public Service 
Commission, would, as in similar cases ' 
in this country, almost inevitably;, be A 


departmental body such as the body 
which nominates Inspectors of . Schools at 
the present moiiient, and, the moment 
you get it; insside the Department, you 
immediately get the possibility of pres- 
sure.- on the Minister f-— Is there Minis- 
terial^ pressure with Departments, of that 
kind f I have never known it in my 
experience here. 

Lord Eustace Percy.] No not here. 
Would I be right in saying this, that 
tlie posiiiou of the Civif Service Com- 
mission here lias ])een Imilt up gradually 
on tiie basis of its personal prestige, 
ajid tliat that will be the ea.se with the 
Public Service Commission in India, and 
tliat their real influence will depend al- 
most entirely upon their personnel, and 
on the kind of position they ar(‘ able to 
build up as advisers to the Government. 

j\Iajor Cadogan. 

11.434. \Wio will appoint the personnel 
of the Public Service Commission ? — The 
Governor on his own discretion. To go 
back to your question. Lord Eustace, T 
would agree generally with what you 
suggest. 

Lord Eustace Percy. 

11.435. If you have got to find indi- 
viduals -whose personal influence will be 
of that kind, and if you hav(‘ to build 
up the position of the Public Service 
Commission on the personal influence of 
such people, do you contemplate with 
equanimity the appointment of ten 
Public Service Commis.sions, all with 
such exalted pasiti<ais in India, that they 
will en.ioy the same ]>restige as the Civil 
Service Commission liere — Wo have 
some experience. We lia-ve the experience 
of the Central Public Service Commis- 
sion, and we have the experience of the 
Public Service Commission in^ Madras, 
and in each case the Commissions have, 
so I understand, worked -well No doxibt 
some of the Indian delegates -^vill add 
from their own experience their own 
views upon these Commissions, but my 
experience goes to sho^v that they have 
worked well. We have circularised, T 
think,, every Provincial Government, and 
I think,. without exception, every Provin- 
cial.. .Goyernm out has wished to start the 
mme kind of organisation. 


11.436. But, itt fact, only Madras has 
iUirted one of its own volition up to 

mm '? — Yes* 

Mr. Zafrulla Khan.] As a matter ot 
fact, the Punjab Legislative Council has 
■pa.ssed a Bill aiitliorisiiig tlie setting up 
of a Piil)lie Service Commission, and 
they arc.^ only vvaiting for the new. Con- 
stitiilion to come into force to start it 
as from tlio date of the new Coiistitu- 
tioii, ■ and I am not perfectly certain, 
but, I think, jior/er is given in that Act 
to the Governor to specify what appoint- 
ments shall he made tlirougii the Public 
Service Conmhssioji — -not to the Cahinet, 
hut to tlie Governor. 

Lord EnMace Percjj. 

11.437. Would I be right in saying 
that if you were asked to set up siinul- 
taneously eleven Chvil Service Commis- 
sions in England, Wales and Scotland, 
YOU would hesitate to do so, and wonder 
whether you could get the personnel 
siifBcieiit for such appointments '? — In the 
first place, it is the difference between 
a population of 270,000,000 and a popu- 
lation of 45,000,000, but I am not basing 
my answer on that at ail. If it was 
found impossible in some of the smaller 
|:)rovinees to find this personnel there is 
no reason why promnees should not com- 
bine. That is provided for. 

Dr. B. B. Ambedkar. 

11.438. There is nothing to prevent a 
Public Service Commission being ap- 
pointed for one province or for two 
lirovinces ? — hTo ; we do make provision 
for that purpose. 

'Lord FJn.^tfice Percy. 

11.439. Have you ever considered the 
posgi]3ility of estab]i>shing something in 
the nature of a Federal Public Service 
Commission at the centre representing 
the Provinces on a Federal basis, but 
unifying remmitment f — W'e can hear the 
views of the India..n delegates upon a 
question of that kind. My own view, 
from what ' enquiries I have made, is 
that most of the provinces will want to 
have tlmse Commissions of their own. 

Sir Ahdur Rahim.] That is so. 

Mr. Zafrulla Kham] If an Inspector 
r>f Schools was to be appointed to the 
Punjab, no one in the Punjab could be 


expected to ask Federal Public Bervi<je 
Commission to appoint one for theiii. 

Lord Eustace Percy.] I was not . sug- 
gesting that, but I .do not wuriit to get 
into discussion. 

Archbishop of Oa ufcrlj u ry. 

11,440. Under Proposal 199 the Gov- 
ernments are 'required to consult, these 
Public Service Commissions . on matters 
such as have beeji raised by Lord Eustace^ 
PiU'cy. Supposing’ a Provirieial Public 
Service Coinmission entertains the 
strongest possible objeerioii to a proposal 
made by the Provincial Governmerit, at 
{.) resent it has no power fn eo'ritrol the 
Clovernment. Has it any power, cr do 
you propose to give it any power, to 
refer any matter about which it feels 
very strongly to any other ])ody .such as 
the Fedei’al Public Service Commission, 
or the Secretary of State, or otlierwise ? 
— I do not think you could i^ossibly have 
the right of appeal to the Federal 
Government from a provincial organisa- 
tion of this kind. I think if you did it 
rvould stnke very much at the roots of 
pi’ovineial autonomy, and there would be 
great resentment anylio'w in some of the 
provinces. Further than that, there are 
the two conceptions of the Public Service 
Commission ; the one that it slioiild have 
(rvecutive power ; the other that it should 
})e only advisory. We have chosen the 
latter alterative, namely, that, quite 
dj.’iinitely, the Public Service Commis- 
sions that -^ve contemplate .should l)e 
advisory. I can quite see there are 
arguments to be used for either of tlio.se 
aliernatives. Let me suggest only one to 
His Grace as an argument against a 
Public Service Commission having execu- 
tive power. There is a great risk in that 
case that you will get a new kind of 
dyarchy in a province, and that you may 
get^ (to take the most difdcidt and 
critical instance of all) the Public Service 
Commission taking one line about com- 
munal arrangements, and the Goveni- 
ment taldng another line.. On that 
account, and^ also on account of the fact 
that the existing Public Service Com- 
missions. in India have been advisory and 
have worked, well, and have exercised a 
great , deal .of , induence, even though they 
^have had no executive power, _ we have 
thought it, wiser to. keep them as advisory 
bodies.’' 
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11,441. I was not suggesting executive- 
•pfAvers, but wbetlier tliere would be any 
power to see tlmt tliere would be some 
(l(*gree of luiiforniity in tlie different 
provinces, - and wlietlier: the, advice. , of a 
Public Service Conimissioii on an im- 
portant matter, if it was against the 
(hiveniinent, might have any reference 
to' some otiier co-ordinating authority ? — 
It is v( 0 *Y difheult U> see what that 
(•(‘-ordinaling authority should be. I 
llsink there is every kind of objection to 
1)0 urged against tlie Federal Government 
being the Gbiirt of Appeal in provincial 
quest ions of that kind. 

Ifarquess of Salishuri/. 

II 5442 . There is another kind of - Court 
of Appeal wliieli the. Secretary of State 
might consider, namely, the publication 
of the advice of the Public Service Com- 
mission '? — Yes. 

Marquess of 8 alwhury.] ,80 long as the 
Public Service Commission advise in 
private, and are overridden in private, 
it might come about that they would be 
treated with very little more than con- 
tempt by the Minister, but, if it Avas 
knoviui that whatever they said would be 
published, then there Avould be a i^eal 
security that their advice would be 
attended to. 

Lord E-u^taee Perej/. 

11.443. Tlie real danger seems to me 
to be this that, ]iassibly, if you have ten 
Public Service Commissions in India, the 
advice that you get from the academic 
]'>e.rsons on those Commissions will not 
lie advice which will carry nearly the 
Aveight AA'-hich the educational advice of 
the Civil Service Commission in this 
country carries to-day. It is advice 
which might be , rojeetecl. It is the 
danger of having an academically weak 
Commission advising the Govermnent, 
that the Government mav have to take 
the matter into its own hands f — T can 
only say omai again that the two existing 
Public Service Commissions har^e rvorked 
well, and they have not been academic. 

Lieut. -Colonel Sir E. Cridnefj-] They 
liaAm Awirked veiy rvell. ' . ' 

Lord Etistaee Perci/. 

11.444. Their adduce has been given by 
their aeademic Member ? — I .do not .know 


Avhat Sir Eustace means by ‘‘ academic 
Member,” but there have been men on 
both those Commissions Avho Ivdve been 
very closely in contact with public life 
at many of its angles. 

11,445. I agree ? — Even if Lord 
Eustace critieisins are ci>rrecr (and I 
do not Avant to dogmatise on a question 
of this kind) I do not knoAV quite wliat 
alternative it is that he suggests. 

Archbishop ot' ('(nilerhurif. 

11,440. "Would the Secretary of State 
cc»nsider giving an ansAver to Lord Salis- 
bury's suggestion *? — I haAV great syni- 
])*d]iy Avitli wliat I.ord Salisbury said. 

11.447. That would jai'gcdy meet my 
point. .May I uudi^rstaml idu^ Secretary 
of State replies to T^ord Salisbury's sug- 
gestion that he considers it very favour- 
ably ?— -Yes, certainly. 1 have great 
Bympathy Avith it and I have always felt 
in matters of this kind, judging from our 
OAvn ex]:>erience here, that ])ublicitY is a 
great safety valve. 

Sir Hari Ehigh Gonr. 

11.448. I Avant to ask the Secretary of 
State Avliether lie has also adA^’erted to 
th.e other side of the question that if the 
adAUce given by the members of the 
Piiblie Service Ck)mmission, either indi- 
vidually or eolleetiv'ely Avere to be pub- 
lished \hey AA’ould not he frc*(' to ghm the 
same independent advice upon indmdual 
eases Avhich they would be free to do if 
they knew thai’ their advice Avould 
treated as in coidicu^iwe — 1 think one 
Avould e.ertninly haY(^ to leave some dis- 
m-etion to someone. Quite obviously you 
could not possibly make a rule that ^all 
the proceedings of a body of this kind 
should be published, but I think Avithin 
that limitation one might insuiT their 
voice being heard if they Avished their 
voice to be honvd. 

Lord EiiHfave Pereg, 

11.449. I do not Avant to get into a 
diseussioii. May I simply say my general 
idea is, this : The tenclency in this 
country has been to bring all the Gov- 
ernment Departments, except the Tech- 
nical Bepartnients, incroasinjgly under 
one .Civil Sendee examination laid down 
.by aeademie .authorify Yes. 

.11,450, It has been done withm the 
kst. 20 Years in the case both of the 


Foreign Office and the' Board of: Educa- 
tion. It seems to: me that. India wiU 
iind the , same thi:ng that except ■ for 
technicai Departments, and certain out- . 
side appointments like ,, Inspectors of 
Schools, the best eonrse , ' is to recrnit 
under one gimeral exaniination, and not' 
to hare S|)ecial requirements. , If that be 
so, the point of having a Proviiieia,! Chm- 
ini&sioii for tlie gi'eat bulk of the De- 
])r?itiiients r'iH go, and for the- whole re- 
cruitment.': subject, of coiirise,, to con- 
ditions' til at a province' slioiikl have- its 
ovn people speakiiio' its own language, 
'riiid: ,'s,.o ' on., the e.xa.iiiiiiatioii for. the 'hulk 
of all tifc ryc‘])a<1ments could lx* conduct- 
.ed .biw, 'a ■ €Ie,iitral Comm,i.ssion, ' and it 
vvi)ukl lie a valuable Federal organ built 
IV,-) by consultation betweim siiboidinate 
Chvil Sevdee Commissions in the pro- 
vi?ices aiid the Centre. That is niy 
general idea 1 — I should be very giad in 
tlu‘ course of our discussions, or my 
examination, to hear the views of other 
Membei's of the Committee and the 
iTfdian Delegates upon a question of 
that kind. 

Mr. Jones, 

11.451. I a?n not quite sure that I 
fodowed the implication of one of the 
answers which Sir Samuel Hoare gave 
'earlier in regai’d to compensation. If 
I have misunderstood it I apologise. Do 
I understand that it is proposed that 
someone (eitlier the Secretary of State 
or s’omeone else) should be in a position 
to compensate for loss of prospective 
office Yes, within the terms of the 
answers I gave earlier this morning. 

11.452. Is theiH^ any parallel for that 

in the English Civil Service f — I could 
not say offhand. I df) not know whether 
there is or not. It has always been 
admitted to some extent in the Indian 
Service. * 

11.453. Does the cost of this compen- 
sation for p.rospectiv€ office fall upon 
the Indian revenue f — ^Yes. 

11.454. May T enquire how far down 
the hierarchy of officers does this right 
of compensation extend f — It is just 
that km<L of .ffiffienlty that made me say 
you ^ must take every ease upon its own 
merits. It is not a nevr issue at all, 
Mr. Morgan Jo.nes ; this is an issue that 
ha.s been in existence for many years. 


Mr. 'if. Ik Jm/aker- 

11,455, Is the . Secretary oi State 
aware that Sir John Kerr in Ids stati- 
nient confined 'the compensaiioii to onlj 
one man for one post i He did not gv. 
do-vvii belown- Ma,y I just ask your at tern- 
tiori to '.Sir John Kerr's _ stale immt on 
thiS: point f .■ In Yolraiu‘ I Ja, ai pagans 
33- a,nd' 34', this, is what said ^ke 
did not make a higher claim tlimp ; 
of course, we think that even tills is 
very liigli.- . !■ said the otliei* day that 

I thought there v/oiild be no iuuuediate 
savii'ig. . We have ' gone into tlie tigiires 
o.iid xve think we^ can. safekv svy tlmr 
tliere would be an inmiediate saA'ing fm* 
this rraison. In a ];>roviriee Avitb five 
Commiss-ioiiers at, Bs. 3,000 a iiioiith, 
if you abolish those fi\X‘ ].)osts you g(.‘i 
an immediate jSaving of l\s. 15,000 a 
month. Under the scheme which we 
have jdaced before the Joint Select Coiu- 
niiitee an allowance M Rs. 50tl would be 
attached to five posts on the time scale 
to compensate the sendee for the loss 
of the CN)minis.sionei's’ posts. The cost of 
those five allowances tvould be only 
Us. 2,500, so there w’oald be an hnme- 
diiite saving of Ks. 12.500 a month. ' ' 
What I am suggesting to the Secretary 
of State is that eA^en this statement does 
not go so high that the com|.>eiisatiori 
could percolate doAvn to the Indtcun of 
the Seiwiee, but should be only given to 
the next person who was an expectant ^ — 
Generally speaking, that is so, and T, 
in saying that this right should be con- 
tinued in some form, am not making i?i 
any Avay an extravagant claim. 

Mr. lloiyim Jones. 

11,456. So that in cases where on 
account, say, of the nece^'sity for yo~ 
trenehment, a paitieular post may have 
to he abrogated, the question of po^sibk 
compensation would have to he. taken 
into account ? — Yes ; certainly ; and Mr. 
Morgan Jones must keep in mind the 
Avay that light has been interT>Teted 
diTiing. the last 15 years. Sir Eeginald 
Craddock pointed out that certain posts 
have been retrenched, but that so far no 
question for compensation had been 
admitted. 

Lord Snell 

r 11,457. , Just two questions, in regard 
to . compensation. Suppose that in the 
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process of reorganisation some section of 

tl‘e India Office Staff were retodant, let 

iJ; assume they are in the Department 
of the estahlishment of the Inffimi Army . 
How would their acquired rights in re- 
gard to promotion and so op he de^t 
° think there again they would 

have to he dealt with ease hy case. 

11,458. Suppose there was a group-- 
•■wsiu'ie there might be a group < ^ 

voold eertainlv say that, supposing undei 
■»’!>e<=e now ai'i’angements a large part ot 

Stab: of the India Office were 
aiiolisbod owing to change's m the ataee, 
the general claim to eo’npensaaoii mus 
he mlmitted. As to how thah claim 
shmild be applied I think .J® 

a. rase of taking the eases on tlien ^eixts. 

11459. Then, in regard to 
Service, has the Socrelaiy of State con- 
templated the possibility of there being 
established an Indian Medical ^aid 
that would endeavour to exclude Biitoh 
qualified men “ 

Doctors’ Trade 0 moil in this «uintiy 
excludes people, with foreign qui 
lions. , 

11.460. As Lord Snell will raiiemher 

there has, been a 8'°?*^, 
versy between some of the medical autho 
rities here and some of the ^^medical ■ 
authorities in India about Ouatmcatiom. 

T have been doing my utmost in the l^t 
vear or two to try to make a nwdw 
rhewii between those bodies, and 1 nope 
in the next two or three years sudi mi 
aiTangenient will be made, it is 
eanse the position is sti’l somewliat in- 
definife that we have left the 
of the medical qualilications ratbei_ opm 
in the Clause dealing with diserimina- 
p;,,n_I think one of the Clauses between 
I'll and 130. 

11 461 . I specifically excluded the refei- 
ence'to the difficulty, but mav we assume 
fuim Sir Sanniol that the outlook in 
tl at is favonrable for an arrange- 

?— I think it is mneh better ; 1 
would not go further than that. 

Mr. i¥. E. Jamher- 

11 462. Has not a Bill been Recently 
passk by the Indian Legislature . A 
■ Bill has been recently passed. I have 
rot got the debate or the fu 1 details 
about it vet, but it is all a step, ...as, 4 
hope, in the direction of agreement. ■; . , 


Lieut.-Golonel Sir H. ffidue?/. 

11,463. Has not the Bill that has ^re- 
cently been passed in the Legislative 
Assemblv decided that there will ic 
four-vear limitation to ^ 1 “ i’eoiP™®ty o- 

‘s 

consider wbat, ix V' 

needed after the period specified 
Act that recently was passed. 

period t'otic t t ned 

•W-fl to reeo"-ni.se other cases, as pi< 

M La to imli* i. 1 » 

SLELiLSSLrS: 

tions then. 


Mr. Cnchs. 

11465 8ecveta,rv of State, with regard 

oti. . J^otiee that the 

to left blank; at 

salary ot the tUi\ that to 

rtat Etase ia m 

bo fllM in. av '>»■' >"" •" r-i 

about that ; ; T do not 

“.VLL « 

tion perhaps, at an\ time. ^ 

11.466. Seeing tluii the sahmes are to 

be iiaid t-Vr iklHddnal 

tSiStSl ». •» * “ 

now. ^ . 

„.4,T. ^ 

Praliament Lo. I do ^ 

M-hether there was m Mr. , Cocks m 
tiie fear that we were going 

in « b«g L B 
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siTialier. iii \ niimbers and. , involve the- 
British taxpa,yers in . substantially less ex-- 
pense than the Council does at present. 
The numbers jn’e reduced and the ques- 
tion of salary must depend to some ex- 
[(‘ut of course upon the duties that they 
arc expected to perform. 

Areiibishop of Canterburij, 

11.468. Arising- , from ■ ^mur answer, 
Si cretary of State, paragraph 189 does 
iir.t mean a statement of iiaBies, but only 
or vacancies made and of recruitments 
made. Does that mean names, because 
}Tiu said just now that no .names' would 
f'Oine before Parliament f — T think His 
Brace was under the impression that Mr. 
('"ocks was dealing with paragraph 1S9. 
He was dealing with paragraph 178, 
dealing with the Secretary of Statens 
Xew . Council f 

11.469. Yes ; but J understood you to 
that no names of appointments 

made would ever come before Parlia- 
ment ? — Of the Secretary of State’s 
CouneiL 

11.470. I beg your pardon f — T used 
tlio term Council ’ ’ — council generally. 

Sir Amten Chamberlain. 

11.471. I suppose the appointments’ 
will be made as to the present Council, 
that is to say, not siibjeet to the assent 
of Parliament, but they will be always 
known to Parliament and the action of 
the Secretary of State might be chal- 
lenged in Parliament if desired! — Yes. 

Marquess of Salishnri/. 

11.472. The money provided by Parlia- 
ment — is that an annual vote on the 
Estimates in the usual way ! — Yes, it 
w'ould be a part of the Office Vote, 

Mr. Cades. 

11.473. Under the Membership which 
may be between 3 and 6, is there any 
propoilion suggested for Indian Mem- 
bers !— lYe leave it free, but there is no 
intention of exclusion in any way. 

“• Mr. M. B. Jmjaker* .... 

. ,11,474. At present there is a specific 
']>rovision, is there notp' that ' these will, 
hp' Indians f— No : it is quite open. In 
at'tual practice, there always has been 


representation, of . Indian Members and 
they ha.v8 ■ been extremely valuable. 

■ Sir Austen Climnherlum. 

; 11,475. The amoiiiit of Indian re- 
■presentation has been added to ])y Secre- 
taries of. State from time to time in their 
discretion f — Yes, and on the whrde it 
lias tended to increase. 

Sir ■ Austen Chamberlain-] L found it 
two,- and left at three, if I remem'her 
■rightly. : 

Mr. Cocks. ' 

. 11,476. In the next paragraph, ;^eeiiig 
that the Services’ Sub-Coinniittee of tiw 
Round Table Conference recommended 
that the recruiting and eoiitroiiing autiu)- 
I'ily in future should be tlie Goveiiiment 
of India and not the Seeretan- of State, 
cotild you state wliat were the reasons 
which caused the authors of the lYIiite 
Paper to ilepart from that conclusion ! 
In other w’ords, wliat are tlie objections 
t'> making the authority the Governor- 
General ? — There was no unanimous 
oj.dnion at the Pound Table Conference. 
S(. far as I remember, there wmre the 
tliree points of view’ expressed. One, that 
the Secretary of State should contiiiiu* 
to recruit ; two, that the Viceroy should 
recruit ; three, that the Federal Govern- 
ment should recruit. There was no kind 
of unanimity of opinion either in the 
Conference or in the Comiuitte. The 
view’ of the Govc-rnment in a sentence 
or two is this : We feel that the twuj 
objects that w’C must keej) in mind, are, 
first of all, a sufficiency of suitable re- 
cruits ; secondly, as little ehaiigt^ as pi»s- 
sible during the very difficult years oi 
-the initiation of the eonstitufion. Keep- 
ing those tw’o objects in mind, w’e tuke 
the view’ that tliere W’oukl he a risk <‘>f 
not getting the recruits that we requiiN' 
for these very important seiw’iees if we 
made a change in the methods of recruit- 
ment. Secondly, in order to tide over 
what must necessarily be a '^’ery difficult 
chapter in the histo'.y of the new- con- 
stitution, namely, the initial jmars, we 
propose that no change at all should be 
made during a period, say, of 5 years. 
At the end of that five years, there will, 
have to be an inquiry into the "wbole 
position, ■ .based upon . actual experience* 
I should very' mneb hope, myself, tha? 
an inquiry of that kind w’ould not take 
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• iu‘ lorni ()L a piiblie or fceini-piiblie eom- 
nii>sion Ti])on v/liieh acute political atten- 
uroul^l be conr-eutrattui perhaps for 
several years, but that it woiiid be an 
inquiry upon tiia aehial merits of the 
p^^sition leased upon the experience of 
these 5 years ; and that in the mean- 
while both in liie interests of India and 
iii the interests of this country, which 
has still got many great stakes in India, 
as few changes as possible should be 
made during’ this initial period. That 
in a few sentences is the general posi- 
tion upon which we have based our pro- 
]iosals as to recruitment. 

11.477. Turning to the question of 
a<'cruing rights, do you hold tl-o view, 
irtun w’hat you have said, that in certain 
cireinastaiiees the definition of “ accru- 
ing rights ■’ given by the law officers of 
the Crown, and which %?as quoted by Bii' 
John Kerr in reply to questions 230 and 
235 be inadequate f — I would prefer 
to take th.at definition ovith the conmient 
placed upon it bv mv predecessor, Lord 
Feel. 

11.478. In exercising bis discretion iu 
cases of that soil, will the Secretary of 
State have to secure the consent of his 
Advisory Council ? — Yes. as he does now. 

, 11,479. Will the Public Service Com- 
mission be consulted before a decision is 
given f — That would ])e a matter for the 
discretion of the Secretaiw of Stale. 

11,480. I was wondering whether the 
Secretary of State could give the Com- 
mittee a kind of picture as ■ to what 
would actually liappen in such a ease as 

(After a short 

Lord IlntcMson of Montrose, 

11,484. There are only two questions I 
would like to ask. One is : In Proposal 
189 it is said that there will be an en- 
quiry into the working of the Civil Ser- 
vice on the expiration of five years after 
the commencement of the Constitution 
Act. Does that mean the Constitution 
Act as referring to the Provincial Gov- 
ermneiits, or to the whole proposals in 
the White Paper f— (Sir Samuel Eoare,) 
It means whatever is in the Constitution 
Act, and certainly it means the whole 

Constitution. 


this : supposing 20 Coiiunissione: ships 
-were abolished and 20 officers of the next 
seniority applied for the pay and pension 
rights of the Comruissionei’s,. what 
■.aetually yvoulcl be the procedure f — The ■ 
procedure would be what it would be 
to-da^q . namely, that the Coimailise of 
Councii would go into these cliinis and 
would make a recommendation. 

11,481. Does that mean that each case 
would be decided upon its /Uejlts, or 
wquld some definite rule ])e made which 
would apply to all similar cases — I 
should think each case would be decided 
on its rneriis, but I would not like to 
exclude the possibility of dealing’ with a 
class as a class, 

ll,482l On paragraph 392, v/hen thi.s 
was brought up before the recess, it was 
felt, I think, that the exact meaning’ of 
that paragraph was somewhat obscure. 

I wondering -whether the Secretary’ 
of State could clear that matter up. 
Particularly, what exactly is the 
authority in India competent to pass 
such an order as that of March 8th, 1029, 
and secondly, what is the authority in 
the last line being other than the pro- 
vinciai government ? — I think I had 
better circulate a note explaining exactly 
what is meant by March 8th and so on. 
I will do that. 

11,483. And the second question about 
the sanction of such authority, you said 
youi’self on the previous occasion that in 
practice it meant provincial govern- 
inents. Could it possibly mean any other 
authority f — We will cover that point in 
the note ; we will make it quite clear. 

adjournment,) 

11.485. But is it not possible that 
tinder the Constitution Act if it were 
passed there might be a period before* 
anything to do with the Federation came 
into being ? — Yes. 

11.486. In which ease five years would' 
have elapsed before probably any coiii- 
meneement had taken place of a control 
such as is visualised here at the Centre I 
— think that might he so, ^id # think 
if there were considerable delay between 
the, two stages in the Constitution that 
date might Have to be modified. 
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11,487. The ,■ other, ciuestion I' wopM 
like to,' 'ask is, how far is the Commission 
dealing with the Service there going 
to take over the present duties of the 
Inspector-General f I a-m talking rather 
in relation to the police. The Coimnis- 
sioii, I iinderstaiicl, will be empowered' to 
deal ■with pi^omotioiis and movements 
from one place to another. How far will 
that take over the duties of the Inspector- 
General f— The Commission would not go 
into questions of that kind at all. Sir 
]\Ialeolm will just amplify ‘ that answer 
which I have given. (Sir Malcolm 
Hailey^ It is eonteniplated that the 
Public Service Commission would deal 
only with promotions in the Provincial 
Sendee 'and not with subordinate ser- 
vices.' • .. 

Lord Ilntcliison of 3foniro.se.] I sec. 
Thank you. 

Earl of Lytton, 

11.488. This morning we had some 
questions about the Secretary of Statens 
advisers who are to succeed the present 
Secretary of Statens Council. I am not 
yet quite clear in what respects these 
new advisers will differ from the Mem- 
bers of the present Council At the 
present time the Members of the Council 
attend regularly in the office they are 
members of the Committees, and they 
discuss policy, and also draft the des- 
patches of the Secretary of State. Is it 
contemplated that the advisers will fuiffl 
all or any of those functions ? — (Sir 
Samuel Home.) To the extent that I 
described this morning, remembering, for 
instance, the difference that will come 
about when India is responsible for its 
own ffiiance, and when the safeguards of 
the future are no longer the safeguards 
possessed by the India Council, but set; 
out in any scheme of the Constitution. 
So far as the Services are concerned, the 
other main field in which the Council 
act, there I think the position will be 
very much what it is now. 

11.489. It really will be the same pro- 
cedure as at present except that there 
■will be a withdrawal of certain powers 
which are now exercised by the Ciouneil, 
and which Avill not be exercised by the 
advisers f — There will be this difference of 
function, and there will be the necessary 
changes in the number, and so on, but, 


., generally speaking, we look to this body 
. of advisers (call it a.Coiineii if you wish), 
still' to remain Ihe safeguard for tlie 
Secretary of State'’s, Services that the 
Couneii is at present., , 

11.490. Blit you said, ^qiiite rightly,, 
this morning that, the qiiestion of salary 
.would depend' largely upon the definition, 
of, their duties. I waiiteH.1 to know 
whether thev^ wo'uld be as the ]> resen t 
members of the Couneii are in regular, 
attendance at the office, and not merely 
summoned occasionally when their advice 
is sought ? — I think tliey always ^voold be 
regular 'attendants, alvrays remembering., 
their difference of function. 

Sir Austen ChomberJaiu. 

11.491. It would be a -whole lime oeeii- 
pation. They would be no inoie aliowed 
to take outside w'ork, or only to take 
outside work of a voluntary kind as the 
present members of the Council are ? — 
Generally speaking, yes. I would prefer 
not to give a completely rigid answer. 
Supposing, for instance, with this change 
in their functions it was found su» table 
to pay them substantially less salaries, 
and to expect them to work less hours 
a week, then I am inclined to think, 
subject to what other people say, that 
there might be a greater latitinle in 
allowing them to undertake outside wmrk 
than there is at present ; but, speaking 
generally, I regard this small body of 
experts not as a body of people who wdll 
just come in and out oeeasionally to the 
India Office, but people -who really will 
continue to co-operate with the Secretary 
of State in the fields for which tlicii* 
functions are appropriate. 

Earl of Lyttofi, 

11.492. I want to ask one question with 
regard to the Services. Will the present 
right of retirement on pronort’onate 
pension be continued in the future ? — 
Yes, and for tbe period of this five years 
that is contemplated m the White 
Paper. 

11.493. For a period of fi.ve years -* 
For the period of five years. Let me 
make it clear. People entering in this 
period of five years, everybody w-^ho is 
already there, for ever, as long as they 
are in the Service. 
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11.494. As it is nou". “"But at the 
present moment those who were in the 
Service prior to the 1919 rcLonns were 
given the right to retire on proportionate 
pension if, after experience of those 
reforms, they decided that the conditions 
had been so altered as to justify them 
in retiring. That, I suppose, Is to con- 
tinue after this change foi’ a period of 
five years ? — No. It is to conthiiie for 
those officials as long as they are in the 
Service. It is to continue for new 
ofiieials who enter during the period of 
five years. 

11.495. But for those who are in the 
Service now, after the passing of this 
Act, is it to continue for the whole of 
their Service f—Yes. 

11.496. Then I would like to ask the 
Secretary of State whether the declara- 
tion which iiS now required of those 
people before they can retire will con- 
tinue to be required in the same terms ? 
—We have contemplated that it shoidd 
continue, 

11.497. I do not want to express my 
opinions now, but I would just like to 
put this pjoint in order that the Secre- 
iary of State may have it in mind. It 
was my expedience when in India that 
those who made use of this ririvilcge 
ivere not, in fact, those for whom it was 
intended, namely, the elder men who 
had spent the greater part of their life 
under the old system, and wdio found 
the new arrangement so uncongenial, 
that they asked permission Lo retire ; 
but it was rather the younger men, and, 
especially, the ablest men in the Service, 
w'ho were still young enough Lo be able 
to get other employment, ai\d who, 
although not in any way dissatisfied with 
what was going on, or the changes that 
had been made, nevertheless felt uncer- 
tainty with regard to the future, and, 
when an opportunity of taking other 
employment offered itself, they pieferred 
the certaintj^ of that employment to the 
uncertainty of contiiming' their service 
in India. Those people were all requir- 
ed to sign a declaration saying that they 
were retiring because of dissatisfaction 
with the x-eforms. I maintain thafc,.ixi 
the first place, that was insixicere, and 
that the requiring of such a declaration 
is an invitation to people to make an. 
insincere declaration, and, secondly, that 
the statistics based upon these retix'e- 
ments are erroneous, because I have 


often seen it quoted as evidence of the 
dissatisfaction with the reforni.s that so 
many people have retired, ratlior thou 
work them, whereas I Imow from my 
own experience that a large proportion 
of those who so retired for the reasons 
I have mentioned, and not at all because 
they were dissatisfied with the reforms. 
I do not want to ask you the question, 
but I would just like to mention that 
exiperiehee of mine in order that when 
the time comes the question of continu- 
ing this declaration or not may be (uni- 
sidered ? — I will eex-tainly take note of 
what Lord Lytton has said., and I am 
much obliged to him for having raised 
the point. I think the best course would 
be for me to consult the Government of 
India and some of the senior officials 
about it, and see what their vierv is, 

11.498. Thank you f— But certainly 
upon what he has said there seems to 
be a good ease to be made either for 
not having a declaration of this kind, or 
for having it in a somewhat different 
form. 

Sir Austen Ohamherlain. 

11.499. Secretary of State, I find it 
difficult to get any clear picture in my 
mind of the exact position which the 
Public Service Commissions are to claim 
under the new scheme. Are they to be 
to the Government of India and Pro- 
vincial Governments what the Civil vSer- 
vice Commission in London is to the 
Government here, or are they to have, 
on the one hand, greater powers and, on 
the other hand, less pov/ers ? — I sup- 
pose here it might be said the Civil 
Service Commission is almost entirely 
an examining body. Is not that so ? I 
am not very familiar with the work of 
the Civil Service Commission. 

11.500. I think so. On the other hand, 

as a ^Secretary of State I could not 
appo&t anybody to my office except 
with a certificate from the Civil Service 
Commission, in the first instance. Once 
he was in my office I could promote 
him at my own discretion, but I could 
not bring him into my office except on 
the certificate of the Civil Service Com- 
mission that he had passed the examina- 
tion that was required by 

laying an Order in the House under an 
, Order in Council. I remember now the 

position. I would imagine that the 
■'Public "Service Commission in India 
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would liave, .soiuewliat wider powers, 
md would l 3 e .sometMiigauore tliaiv.an 
exaiiiiniii.g .body ; for' instaiieej that it 
shoiikl ; he , consult eel upon certain dis- 
eiplinarv tqiiest'ionSj .and' so , on. I am 
mclmed'to: tliiiik 'after the; discussion ' 
of this rnoriiingy and the siiggestioiis 
that have been made, that I liad better 
circulate a note as to exactly whfit the 
two Public Service Coinmissions in ■ 
India actually do iiouq and what are 
the changes that we propose there siioiiid 
be for the new Public ^Service Commis- 
misions under the Wlrite Paper, and I 
will take into account tlie differences 
between our eonception of the Indian 
Commissions, and the actual procedure 
of the Civil Service Commission here. 

I do not knotv whether that would meet 
Sir Austen'S view. I think perhaps 
that would be the more convenient w.oy 
of doing it. 

11.501. I think so, and I am much 
obliged to the Secretary of State. May 
I ask him to bear in mind in ])repar- 
ing his paper any eireurnstances in which 
he proposes, that the Indian Commission 
should have less authority than our own 
Civil Service Commission ? — Yes, cer- 
tainly. 

11.502. That arises from some answers 
that -were given earlier in the duv 
Yes. 

Marquess of Salishimf, 

11.503. I venture to hope that perhaps 
the Secretary of State might consider 
closely a question that was put to him 
just now by Lord Hutchison, as to how 
the work of these Commissions would ft 
in with the ordinary work of the Ins- 
peetoi^-Generai of Police a,s to transfer 
aiid appointment and promotion f ~-Ye.s. 

11.504. I do not see on the face of it 
what the proper answuu’ is to that. They 
seem to me to overlap rather, and I 
have no doubt that could be thought 
oizt f — We will make points of that kind 
as clear as we can. 

Marqness of .SaNshim/.] Thank you. 

Sir JMste'fi Okamherlam. 

11.505. iSTowq Secretary of State, may 
I refer you to fh’oposal 100 : Does that 
merely regisler or repeat the present 
practice, or does that make any innova- 
tion f-p-It repeats the present position: 
to this effect. This is what aettialiy 
happens now, but it happens under 


the ■■ delegation powers , of the Gov- 
ernment of India Act. Our , proposal 
is that, in . future the same ^ state ' of 
affairs should continue, but it slioiild 
continue ,, under direct statutory aiitlio- 
rity, 

11.506. But ■ the authority by wiiieli 
the appointing authority acts will be 
statutory instead of the Secretary , .of 
State Instead of '. by delegation rules 
made by the Secretary of State under 
the Government of India Act. 

11.507. But the number of appoiiu- 
ments covered, or the services to whicli 
this applies, will not be altered- With 
the autonomy of ■ Froviiiciai Govoin- 
nients will not their power he widely 
extended f — May Sir Findlatm* deal with 
this f (Sir F'imUater Stetrart.) Let ire 
take a particular ease : Tlie sub'ject of 
mdgation under the White Paper would 
become a Provincial subject under tlie 
control of Provincial Ministers, fft 
present, the Irng’‘atioii Department is 
manned in its upper ranges by an All- 
India Seiwice. The implicatior< nf this 
White Paper is that the irrigation re- 
cruitment in the future will be to a 
Provincial Service, and in that sens? 
and to that extent Proposal lOO wild 
extend the range of services over wdiicli 
the Provincial Government has pow-er of 
recruiting and controlling. Of course, 
that is in the upward direction. There 
is no question that in the dowmwar-l 
direction they can create new services 
for new piiq>oses or within their ow n 
Provincial held, but to the extent that 
this White Paper transfers, so to speaks 
services whi^h have hitherto been All- 
India Services — to that extent Pro- 
posal 190 would give the Provincial 
Government control over new services. 

11,508. That is how’ I understood it. 
Secretary of State. Btntenieots have 
been made in evidence before us tbaP 
since certain services w'ere irnns'cerred 
to the Provincial Governments no Euro- 
peans have been recimited for them. Is, 
that true in the ease of the existing 
transfeiTed services f— -(Sir 31alcalm 
Mmley.) That is siibstantiallly the ease, 
li; you take, for instance, the Education 
Department, the number of Europeans 
that ..have -been appointed to the Pro- 
vincial Education Departments are very 
.few indeed. The tendency has been to 
substitute Indian recruitment almost 
• entirely. 
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Marquess of Salisbury. 

Ilj500. And tke Medical Department 
too 1 — Iscu Sir, The Indian Medical 
Sendees remains untouched so far. I am 
veierring to cases such as the Public 
Works,, "roads and buildings, and the 
Education Department. 

11.510. Forests ?~No. Sir ; the De- 
partment of Forests is transferred only 
in two Proyinees. AgrieulLure and 
Yeterinary and Departments of that 
kind. The result certainly has been that 
iliere has been very little new European 
reeruitnient in them and they have 
become very largely Indianised. In the 
Education Department of the United 
Provinces, for iiistance, there are now 
only four or five European officers left 
and they are not being replaced by 
European officers. 

Sir Austen Chamherlam. 

11.511. Now, Secretary of State, I 
want to ^ask you a question of policy, 
having got the facts. You are going to 
transfer other services of such import- 
ance, for instance, as irrigation, which 
Sir Malcolm has just nientioned. I 
think it is common ground to everybody 
who has considered this that the scheme 
which we are considering is a great ex- 
periment. Is it not in ^mur opinion of 
the first importance that in the establish- 
ment of this new experiment tlie kind 
of wisdom and tlie experience accumu- 
lated under the old system should ])e 
availrdfie to the new authority, and 
v'ould you be satisfied to make this large 
additional transfer of services without 
taking any security that a proportion of 
Europeans should continue to be re- 
ernited for them ? — (Sir Samuel Hoare.) 
The difficulty with some of the services 
is the difficulty that arises from the 
state of affairs just deseribod by Sir 
Malcolm ITailey, that in some of these 
services there are very few Europeans 
already left. 

11.512. Those are the services already 
transferred, as I understand it (Sir 
Malcolm Hailey.) Yes. (Sir Samuel 
Hoare,) Yes. 

11.513. For better or worse, that is 
done ^ — As to the services to be trans- 
ferred, there is, of course, the fact that 
for^ some years to come there ;%vili;:;:be; 
senior European officials, I suppose," ;& 
all of them. (Sir Malcolm Ead&ij.) Yes, 
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particularly the irrigation and forests. 
(Sir Samuel Hoare.) Partieiilarly in the 
Irrigation Department. That to some' 
extent meets the obvious difficulties of 
the early years. 

11.514. How far would that be affected 
by the provision of Proposal 189, that at 
the expiration of five years there is to l)e 
a statutory inquiry into the question of 
future recruitment ? — The inquiry wm 
contemplate would be a general inquiry, 
competent to consider questions of that 
kind and any other question but I think 
I should he right in saying that for the 
next five years at any rate, in a \ery 
important Department like the Irriga- 
tion Department, there "will be this 
nucleus of senior British officials, 

11.515. Does not it strike you as re- 
quiring some explanation, that European 
recruitment has practically ceased as 
soon as the transfer wms effected ? — I 
think we have frankly got to accept the 
fact that Indianisation has taken place 
and is taking place over a great field of 
the administration in India. 

luor^ Banheillour. 

11.516. Might I ask : Would none of 
the civil posts in, say, the Irrigation 
Department come under the schedule 
that is contemplated that we talked 
about this morning ? — ^No. 

Mr. M. B. Jayaker. 

11.517. May I ask the Secretary of 
State. W'hether, since this process of ' 
Indianisation began by the employment 
of Indians more and more in the trans- 
feiTed Departments, they have received 
any complaint that the st;indar(i of 
efficiency or competence has gone down ? 
— I conld not say that I have received 
any considered comments one way or 
the other. 

Sir Austen Chamherlm). 

11,513. Secretary of State, I do not 
want to press you if you are unwilling 
to give an ansiver, but do you think 
that the standard in the Education 
Department or Departments is as high 
now as it was before the ^rarfefer, and 
that hey have suffered nothing from 
the failure to recruit any Europeans 
since, the transfer f think these big 
'' changes;, are 'bound to have 'some bad. 
effects. I think that is inherent in. any 

■■ 'k/'- ■ '.k' '■ ^ I 

^ ^ ' ..kA' I 
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changes of this kind, but I suppose 
accepted the possibility ot siieh eiteetb 
vhei no^Y many years ago we embarked 

upon a progTamme of luciiaiiisaaon. 

Here in these White Paper proposals -we 
are making substantially no nerr pro- 
posal at ail about the services ; we are 
going on vdth the Lee percentages, and 
I think the criticism that Sir Austen is 
suggesting, if it is a valid criticism, la 
reSij’ a "criticism much more against 
what has been happening tor h0_ yea,rs 
than what is going to happen in the 
-next 5 . yeai’S., 

11 519. That may be so, but it ^Ybat 
has happened in the last 20 years has 
had bad effects, the Secretary ot Dtine 
perhaps 'vvili a,gree tliat that is somelning’ 
that we ought to take into consideration 
now in an 'attempt to guard against or 
to mitigate the larger reforms when we 
are making them f — I could not myselt 
go so far as to say the effects have been 
bad ; one has got to take many things 
together. You have got to_ take into 
account the reactions upon public opinion 
generally, and in_ saying that l am not 
stating my own isolated opinion, but I 
suppose I am stating very niiicli "iv^bat 
was in the mind of the Simon Commis- 
sion. The Commission. (Major Cadogan 
will eorreet me if I am v^rong) must 
hawe heard a good deal of eTidem^e about 
all these questions, and they did recom- 
mend the transfer of these services 
without the kind of add.ltioiial safe- 
guards that perhaps -are in Sir Austen ^s 
mind. ' 

Earl of Lyttoyh 

11,520. Is it not a fact that this change 
that Sir Malcolm Hailey referred to 
which has. come about in recruitment 
since the ser\dces have been transferred 
have not really yet had much efteet one 
way or the other upon the administra- 
tion, because it only means that as 
vacancies have occurred in the last 10 
years at the bottom, Indians Iiave come 
in, or vrliere Europeans have created 3 
vaeantey, they have not been filled by 
Indians ; but would it not be true to 
say that you cannot yet give a definite, 
answer one way or the other with .regard 
to tlie efi^ectvon the services of i’ocniit- 
ment during the last five or 10 years ? — 
(Sir Malcolm Hmley,) I think that most 
of us would hesitate to'” give an answer 
for the reason which Lord Lytton has 


indicated. All the senior members, of 
most -of these 'services are still Euro- 
peans, and carry on the sains traditions 
■ of the service as before. e shall not 
'be able to .say what has been the full 
' efect on - ' the , ■ administrati(>n of the 
Indian! sation 'Of the servic,es until ^ the 
senior posts are also held by Indians. 
When that time comes -we shall be fible 
perhaps to maire some sort ot juda’ineiit * 
i do not think wm. can do so at present. 

Lieiit.-Colonel Sir JI. Gidney. 

11.521. Is it not a fact tiuu' I'ecriiit- 
ment in the Education Depr.-rtmeni has 
ceased for many ^^ears euiii’ohp? — Isot 
entirely ; there have been some isolated 
appointments for ir.spec-torships and the 
like, but for pract'ieal prn'poses one may 
say that the European element is dis- 
appearing from the upper branches of 
,the service. 

11.522. And you are replacing them by 
the provincial element f — That is so. 

11.523. As regards the Forest Depart- 
ment, is it .not a fact that tliere has 
been no competitive exainiriation in 
England and it has only taken place in 
India for many years ^ — The Forest De- 
partment is still manned by an All-India 
service except in two provinces. It does 
happen that for various reasons tnere 
has been little firesh recruitment, but 
that is not on account of the transfer of 
the department, Imt beeausi for various 
reasons, such as reduction of work, the 
cadre has not needed refilling, 

11, 5M. But there has been no recruit- 
ment from England, for many years ? — 
Yeiy little recruitment, two or tliree 
posts only, I think. 

11.525. Has the Forest. Departme.nt, in 
your opinion, in the province that you 
administered, in any way suffered 9 — It 
has been carried on by the same hands 
as before with a somewhat smfdler ser- 
vice, so that it would be Impossible to 
make a judgment. 

Dr. B. .H, Amhedhar. 

11.526. Might I intervene just for a 
, moment to point out that the result to 

which Sir Malcolm. Hailey has referred, 
namely, the denudation (,f the services 
of the local element, a.s soon jis they 
: '.are; transferred to ministerial control is 
largely due to the fact that this transfer 
has; also been accompanied a -reduc- 
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tion in tlie scale o£ salary. Wlien .a-'ser- 
vice lias become proviacialised the 
Minister has adopted a lower scale of 
salary than was obtaiiialile foiinerly, and, 
consequently, the smaller scale of salaiy 
has not attracted Enropean candidates f 
— Yes ; they have substituted, in other 
words. Imperial for provincial services. 

Dr. B, E. Amhedkar.] It is the salary 
tl lat has made, the diiference — not the 
transfer. 

Lord Eustace Perc'jj, 

11.527. They liave recruited in some 
years on special salaries in one or two 
instances ? — In some instaiiees, yes. 

hlarquess of Salisbury. 

11.528. But you do not doubt, do you, 
that if the White Paper passes in its 
present form, all the Europeans will 
disappear gradually f As the vacancies 
come they would all be filled by Indians f 
“—I should expect to see just the same 
change in the departments still remain- 
ing for transfer wliicli I might take as 
typical, such as the Irrigation and 
Forests Departments, as in the depart- 
ments we have already transferred, 
namely, a very rapid Indianisation that 
would leave us with still a very con- 
siderahle number' of Europeans in the 
'service, lout all the fresh reciuits would, 
I think, be on a provincial service basis 
and be Indians. 

11,520. And ^tju. say that you cannot 
judge what the etfeet on the efficiency 
of the service will be until the thing 
has thoroughly worked itself out. Was 
3iot that what you said f — Yes, and it 
would be, I thhik, unjuvst from any point 
of viou’ to tiy to make a final judgment 
until .'smu have seen more fully the effect 
of Indianisation as represented in the 
filling by Indians of the supervising and 
administrative posts at the top of the 
service. 

Marquess of Salisbury I do not think 
one ought to pronounce a final judgment, 
but if there is a very considerable risk 
of deterioration in these important ser-, 
vices, do you not think that some pre- 
caution ought to be taken ? 

Sir Aiisten Chmnherlam*] ! 'put the 
same question to the Secretary of State, ; 
it is really my question. L - 
lilO^EO '"L 


. . Marquess of „ Salisbury. 

■ ,11,530. I beg. your pardon f— Certain 
local goveimments have, of course, 
pressed strongly for the retention of the 
European element in one service in par- 
tieulai^the Irrigation Seiwice : the 
Punjab ■■ Government 'pressed' for that 
strongly. That I tliink lias come out in 
evidence before the Committee already. 

Lord JRankeiUour. 

11,5'31. It really amounts to a ques- 
tion of whether, jtju should extend the 
schedule beyond its present limits ? — If 
I may say so, it rather comes to a ques- 
«tion whether you should transfer the 
service or not. 

Sir Austen Ohamherlain. 

11,532. Secretary of State, I feel there 
is a little difficulty, because there are 
questions of fact about which Sir 
Malcolm has been good enough to in- 
form us. There is also a great question 
of policy, and I feel that on the ques- 
tion of policy I ought to address myself 
to the Secretary of State. We are mak- 
ing a vast change of immense conse- 
quence to the future of the peoples of 
India. Wc in tiiis country are divesting 
ourselves of a responsibility wdiich lias 
hitherto rested directly upon us. Ought 
we not, in this great change, to do what 
we can to secure continuity of: p^diley 
and a sufficiency of those iofiuenees w hich 
have built up and maintained the unble- 
mished reputation of the Indian Civil 
Service ^ — (Sir Samuel Hoare.) It is 
not very easy to deal wntli a big question 
of policy of that kind by question and 
answer. It is not that I am not ready to 
give an answer at once, but it is for this 
reason : A question of this kind rriLes 
issues other than service issue. For 
instance, one of the bases of our^ pro- 
posals is the proposal of premneial 
autonomy — the very foundation, in i.'act, 
of our scheme. One has got to take into 
account the reactions upon provincial 
autonomy and upon public opinion in 
the- provinces of restricting to this extent 
or to that extent the field of provincial 
administration. Sir Austen% fuestion, 
although it is specially directed to the 
service side of the question, really does 
affect the whole of, that .prohlem. Let 
me give him an instance : By' far the 


most important departiiient of those tliat 
we are transfenang is the Imgatio^ De- 
partment ; indeed the only two big de- 
partments that we are now transferring, 
that have not already been transferred, 
are Irrigation and Forests. Of those 
two, the irrigation Deioartment, I should 
think, was {politically, at any rate) the 
more important. Suppose, now, one did 
not transfer the Irrigation Department 
or suppose that one tied it up wdth a 
niiuiber of restrictions that might easily 
be defensible from one point of viewn 
but might have the i^esult of very much 
restricting the field of provincial auto- 
Bomy. Actually, in the Punjah, wliicb^ 
is the Province, I suppose, of all 
■others, where irrigation chie% matters, 
it would in practice mean, taking I sup- 
pose more than one-third of the whole 
province out of the field of piovindal 
autonomy. The irrigated tracts in the 
Punjab (Sir Malcolm vhll correct me if 
I am wrong) I think, are more than one- 
third of the whole province. (Sir 
Malcolm Hailey,) Yes, about one-third. 
(Sir Samuel ' TIoare.) Sir Austen will 
therefore see that there is this great risk 
of making provincial autonomy insignifi- 
eaiit and ineiieetive if you try to tie 
these services up with many restrictions ; 
.still more if yon do not transfer a big 
department of this kind that really 
cover’s a great deal of the day to day 
life of the pro\duee. I suppose it was 
those considerations that prompted the 
Statutory Commission to make these 
recommendations. We have followed 
almost exactly the recommendations of 
the Simon Commission. I fully realise 
the difficulties and the dangers that there 
anay be in changes of this kind, but 
taking, as I say, one political aspect of 
the problem with another, we have 
thought that this on the whole was the 
wiser and the safer course. I would not 
like to dogmatise, and I would; like the 
views of my colleagues, both British and 
Indian, upon it, but that is our general 
position. 

Sir Amten Chamherlain. 

11,533. My Lord Chairman, I will not 
ask the Secretary of State any further 
questions upon that matter,, but -will :re- 
seiwe them for the time when we eothe 
to our discussions, when we can , defelOp ’ 
it ; but perhaps I might be allowed to 


say that I ha%m , been ■ endeavouring ' to 
■ form an opinion and not eiicleavouring 
to express an opinion jiot already fornied 
in the questions which I have put to him 
or by the answers which lie has givmi, 
and I certainly make no sngges-tirjn and 
have no intention of suggesting tlnr: a 
subject like irrigation shonld: not be 
transferred ; it is merely whether some 
additional condition of transfer sliouid 
!)e imposed. I will leave it at that. I 
want to go for a .moment to the Statutory 
Coinniissioii proposed to be appointed nve 
years from the commencement of tlie Con- 
stitution Act by section 1S9. Tiie Secre- 
tary of State has already had his atten- 
tion called by Lord Hutchison to the fact 
that different parts of the constitution 
must, according to the scheme vrliicli he 
has laid before us andi the views he has 
ex2)ressed, come into operation at differ- 
ent times. How long the delay will be 
before the 'whole constitution as con- 
templated by the White Paper is in fact 
operative, the Secretary of State has iiim- 
self repeatedly said that he could not 
predict f — ^Yes. 

11.534. Accordingly, to take the ex- 
treme ease which is put bj’ Lord 
Hutchison, if you fix in the Act a date 
of five years from the passing of the Act 
for the creation of this Statutory Com- 
mission, it might actually come into 
existence before the constitution itself — 
before the constitution itself was in full 
operation i? — ^Yes. 

11.535. Is there doubt about that ? 
— No, none. I was not suggesting any 
doubt. 

11.536. Then is it not unwise to fix 
in the x4.et tliat this Stiatntory Com- 
mission shall be created in five yeai’S 
when you db not know 'whether at that 
period the material which the Statutory 
Commission is to investigate will be in 
existence ? — I think there is a great deal 
to be said against fixing a date. First 
of , all, there is the difficulty explained 
by Lord Hutchison and Sir Austen 
Chamberlain, namely, that here we are 
putting in a specific date when we do 
not exactly kno'w the date of the con- 
ditions within which the whole constitu- 
tion will come into operation. Moreover, 
if you put a date into an Act of Parlia- 
ment,^ you do then have, I am afraid, 
. the kind of agitation that started over 

the' Statutory Commission, long before 


the period, of ,10: years^ ,, eontempiated in ■ 
the 1919'; Act, ' had ' eiapse'd, , " ■ Those are 
very strong argnments against putting 
in a date of this kind. On the other 
hand there is this fact that cannot be 
ignored, that public opinion in India, 
both central and provincial, is very 
seiLsilive upon all these issues connected 
■with the services. To take, for instance, 
provincial opinion, provincial opinion is 
very strong upon provincial autonomy 
being made effective, and it is very 
suspicious of any kind of diarchy in 
which the real seat of power is not in 
the hands of the provincial government ; 
that being so, it did seem to us that 
there shoiild be some kind of reassurance 
to public opinion in India, both pro- 
vincial and central, that there should be 
an inquiry based upon actual experience 
at a not very distant date. If no date 
is put in, I am afraid the general 
opinion in India would be that this is 
an arrangement fixed for ever ; the 
anomalies that are bound to exist in a 
system of this kind are going on for 
ever ; there is never going to be a 
change ; and I think you would see that 
Indian 'public opinion would resent the 
absence of a date of this kind. 

11.537. Can I carry the Secretary of 
State thus far with me, that it would be 
useless to have the Statutory Inquiry 
until sufficient experience has l)een gained 
of the working of the new system to afford 
it a basis for a report — Certainly. 

11.538. That it is at least possible that, 
say, in five years from the passing of 
ike Act there will be but one or two 
years^ experience of the working of the 
new system at the centre 1 — I suppose it 
is possible. I would not like to be drawn 
into an opinion as to whether it is likely 
to happen or not. 

Mr. Zafriilla Khan. 

11.539. I do not want to interrupt, 

Sir Austen, but I merely want to know 
the meaning of the expression “ the com- 
mencement of the operation of the Act.^’ 
Does it mean ihe enforcement of the 
Act ? The expression used is ^^the com- 
mencement of the Acdl’ f — ^Probably the 
same procedure would; be adopted as wa’s 
adopted after 1919, namel^q that dates 
were fixed for the eommeneement of. 
various Parts of the Act, - , ' 


Marquess of Beading. 

^ 11,540. That is when the Act comes 

the 1919 Act when certain Parts of the 
Act eame into operation. 

Sir Austen Chmnherlain. 

11.541. This does not mean the date 
at wliieh the last Part of the Act to lie 
brought into operation begins Ko. 

11.542. But it means the date at wMeh 
the Act first begins to operate, does it 
not f—Yes. 

Archbishop of Canterbury . 

11.543. And the whole constitution, 
including the Federal constitution '? — KOf 
it does not go so far as to mean that. 

Sir Austen Chamberlain. 

11.544. At any rate, for my purposes, 
it is quite sufficient that obviously it 
does not mean that the Commission \rill 
necessarily have five years’ experience 
by which to jiidgu the new system ? — Afe 
at present drafted, I do not think it 
does. 

11.545. Do you think any period Te'ss 
than five years will afford sufficient ex- 
perience for a report of this kind of such 
a commission to have real vahxe ? — I liave 
always taken the view that anything 
short of five years would be inadequate. 

11.546. Now may I just remind the 
Secretary of State o;f Sir Malcolm 
Hailey’s observation a little time ago, 
that you would not really be able to ex- 
pres.s an opinion on the eifects of trans- 
fer and the cessation of European re- 
cruitment until tlie Indian’s had risen 
to such seniority in the service as to be 
oeeupying the highest posts, the real con- 
trolling posts, in a sense, an.d again, 
■with those ixrriiminaries, do you not 
think it is possible to in seif in an Act 
five years after the eommeneement of 
the Act that this inquiry shall be held 
■when it follows from those things that 
the material upon which alone sound 
judgment can be formedl, will not be 
available in that time ? — Tirls inquiry; 
was to be mainly directed to the future 
recruitment of the Secretary of State’s 
service>s, and wdiat had m nmid was 
to obtain , the experience during the next 
five years as to -whether a change in that 
recruitment would be necessary or mt 
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llj547. Wliat do you expect to h&Ye 
available five years lienee that yon have 
not now? — A great deal/ 1 think. I 
think we shall have the five years^ ex- 
perience of the aiitonoinoiis governments 
in the pixivinees. A¥e shall see how 
things are going ; we shall see w-hat is 
the state of public opinion : we shall see 
what is the state of law- and, order. My 
own view would be that wdien' tlie innne- 
diate excitement of the initiation of ^the 
constitution has blown over, both ' sides 
will look much more calmly at these prob- 
lems tlinn they could now. I would 
have said that in about five years time 
vre should have quite a considerable 
amount of data for the speeiiic point for 
which the Inquiry is needed, namely, 
what is the best way of reeimiting 
ofiieials for the Seeretai’y of State's scr- 
rdees in the future. 

Mr. M, E, Jayalcer. 

11.548. Is the Seeretary of State aware 
that this clause has been taken by many 
Indian publicists to be a eomproinise be- 
tween the Indian demands that British 
ree,miihnent should cease at once, and 
the opinion held by publicists here that 
it should go on ad infinitum ? — Yes. 

Sir Austen Clumherlain. 

11.549. Is that the purpose of the 
clause f — Yo ; the purpose of the clause 
is not in the least intended simply to 
be a pa])er compromise, but it is a clause 
intended in the interests of security all 
round, both Indian ami British, to give 
us the data upon which we can come 
to a decision in rr years time. I do not 
say ■ there is anything verbally inspired 
about five years ; that seemed to us to be 
about the time, after a good deal of con- 
sultation with prominent governments 
and Government officials both in India 
and here, 

11.550. This is my last question ; would 
the Seeretary of State reconsider the 
opinion that five years is a reasonable 
time in the light of what has been put 
to Iiim to-day, and particularly of 'the 
fact that five years apparently means 
five years from the time when" the Act 
or soine^pot^Ion of it begins to- operate, 
and not merely five years from the time 
when the w-hole system is in being f— I , 
think one can easily meet Sir Austen^s 


second point by giving, Parliaiiicnt or tiie 
■Secretary of State pow'er to alter ^the 
date" in the light of the coiamu into 
■operation of, ' a particular Part of the 
Act. .1 think that is a teelraieal point 
that ■ could be met' in a teciiiiical we.y of 
■that. kind. If Sir. Austen memis in iiie 
former part of , hk question that it would 
be safer to put no date at aJI iiit-pt’se 
Act, then I would ask him to lalve inlr) 
account the widen’ political considerations 
that I have alluded to this afieriiooii 
and the intensity of the feelinvr in India., 
upon questions, of this kind, all. ]}oi uting, 
to the wisdom of putting in a ,clrtie of 
some land. 

11,551. I only tliiiik that those eon- 
siderations cut both ways, an«l I' would 
ask the Secretary of State to have this 
.■in mind : '■■ In making .this great elumge 
and this gimt experiment, if you can 
make the old slide gradually and with- 
out friction into the new, I tliiiil: you 
do a great deal for the sueces.sf ui ' v/ork 
of the new, but if, even at. the start, yon 
say that the ] 3 roTisions whlci3 you have 
set out are to be dug up and re-examined 
in five years time and the v'hole tlnng 
is again to be in the melting pot, that 
you keep all these questions sinmiering 
and boiling for the whole of those five 
years ? — That is pei'feetly true and 
obviously wc should all pay great ntteiw 
tion to what Sir Austen says upon a 
question of this kind. May I, liowever, 
with great deference, a si: luhn to keep 
this kind of detail in his mind : It is not 
solely a question of five years fi'om tiie 
Indian point of view ; it is a question f>f 
many more years. To ]>ut it into a C‘)n- 
crete form, a European official wlio m 
enlisted under tho^c conditions in the 
next period of five years, will ]>e in India 
serving under those conditions, we will 
say, for 4-0 years, 30 years anyhovr ; and 
it is that kind of consideration that i"? 
very much in thf- rniiub, I believe, of 
some of my Indian friends, puul if Sir 
Austen would give his very acute mirid 
to this kind of question that I have i-ai.sed 
I will certainly give my much less acute 
mmd to the points he lias raised, and I 
hope my Indian fiiendh vdll do the same. 

'Sir Austen CliamherlaJm^} A very 
reasonable offer couched in very fiatter- 
ing fermsi Wifli that I coneliide my 

examination, 
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Sir Hilbert Carr, 

11_,552. On the question of the 'efiect' 
upon the recruits in the next rive years : 

It seems to me that if a man joining 
during- the next five years knows defi- 
nitely there is going to he an inquiry 
into tlie whole teiins of the service five 
yeai's lienee^ it is very likely that you 
will not get the same kind of recruit 
that you have been getdiig in the past . 
The normal expectation must bcj i take 
it, that the Secretary of State’s control 
will relinquisli in a degree and it seems 
to me questionable whether the recruit 
that. YOU are wishful of securing to-day 
will be the same class if he knows there 
is going to be an inquiry five years hence,- . 
or if lie ],vriew, on the other hand,, that 
he is joining a ^u^rviee where co.nditions 
will continue until Parliairicnt might de- 
cide that it was necessary to hold an 
inquiiy at some future unkno^vn date ? — 
That is very much the position that is 
taken up in the White Paper, 'Hie lust 
word is with Paiiiaineiit. But Parlia- 
ment must come io its decision after 
some inquiry. Parliauieiu cjidd not come 
to a decision of this kind — very technical 
and very complicated — simply" in vacuo. 
There is this further point tiiat Sir 
Hubert should keep in mind, tliat what- 
ever may be the effects in five, 10, or 15 
3 mars time, the officials^ rights under 
which he came into the service are 
guaranteed to him. 

Sir Hubert dVoo*.] Yes : but that was 
not quite the point I tried to make. 
It was that if Parliament had definitely 
to inquire into it, iu five v^ears hence 
then these changes wliicdi are not likely 
to be in ftn-oin* of the men recruited to- 
day will come into being definitely five 
years lienee, wliereas, if he comes into 
the service and knows that nothing will 
be clone until Parliament, it may be, 15 
or 20 3 ’ears hence, says, The Constitu- 
tion is now working so well and satis- 
faetonl^’^ that we can relinquish the safe- 
guards wliich we held ” 

Sir Hari Singh Gour,] It may be 12 
months hence. 

Sir Hubert Carr.] I think that is un- 
likeho 

Sir Hari Singh Gour , , 

11,553. That depends These are' all, 
questions upon which I should like to 


hear the views of the Committee and of 
the Indian Delegates. Iffy own view is 
that it ivouid be wise to put in a date. 

of Heading.] On what Sir 
Hubert Carr says, assuniing a man joins 
the Service within the first year or the 
second year of the operation of the Act, 
wdiatever happens after that InqLii.ry will 
not affect his rights in any wmy. 

Sir HcO'f Gout.] They are made. 

Bit Hubert Carr* 

11.554. I have heard it said that some- 
thing may happen like in Egypt, where 
the Civil Servants may be tolcl on that 
analogy, “ Yow we are going to ti-ansfer 
recruitment to the Services to the 
Federal Govermiient and you iiiust either 
agree to be transferred or A?e vrill give 
you compensation.’^ That W'Ould inter- 
fere with tlie recruits in the next five 
yeai's f—I do not think tluit has any- 
thing to do wutli it. The men who come 
in will have their riglits guaranteed 
throughout the whole of their service. 

Sir Austen Chamberlain. 

11.555. And throughout the wdiole of 
theii’ service they will be under the terms 
on -which they enter ? — Yes. 

Lord Eustace Percy. 

11.556. If I may ]uit the point in 

another form, T wemid ask the Secretary 
of State to bear in mind that five 3 X‘ars 
or anything like the order of five years 
is a])out the worst period you can take 
from the point of vierv of maintaining 
recruitment in this country in tliese da^’-s 
because people do try to deteirmne on 
their future career abnut five ^a^ars 
before they take tlie Indian • Civil Ser- 
vice examination, and if thej" know that 
just about the time they ^xere going up 
for it the ne-jv inquiry is to take place, I 
think vou may very well fall ]K>])elessh’' 
betrveen two stools I will take a point 
like that into account, certainly. T can 
only say it is very difficult to dogmatise 
upon what conditions are going to pro- 
duce, good reenxits and what conditions 
are not going to produce good recrui'ts. 
I have had analysed for me more than 
once the recruitment figiix^s of recent 
Tears with the All-India Serviefs, It is 
very difdcult to make any gen eralisart on 
as to, what is going to happen and what 
is mot going to happen. ^ 


aij557. TJae .lack. , :;of: eaxeers^ in, tkis 
eoimtry may . kave ' a very great iMuence 
on it Ail kinds of considerations of 
tiiat sort enter into it. 

Arckbishoxo of Canterbury. 

ll^OoS, Is Pro|}osal 189, either in its 
essence or in the prescription of five 
years the result of any recommendations 
or decisions of the Round Table Confer- 
ence ? — No, I do not think the point was 
ever considered at the Round Table Con- 
ference. It is the result, however, of a 
good deal of consultation between the 
Government of India and ourselves. 

Mr. M. R. Jayalcer. 

11.559. In this clause you are trying 
to meet, as far as you can, the majority 
recommendations of the Seiwiees Com- 
mittee, that the recruiting shall stop 
and in future the reeiniiting and con- 
trolling authority should be the Govern- 
ment of India f — ^Yes. 

Mr. N. M. Joshi. 

11.560. May I ask one question about 
the services wdiieli are already trans- 
ferred and provincialised ? — Yes. 

11,561- You were asked questions about 
the non-reeraitmciit of Europeans for 
these transferred services ? — Yes. 

11.562. May I ask as a matter of in- 
formation whether of the new Indian re- 
cruits wdio are usurping the place of the 
Britishers, most of them possess the 
British Eniversity qualifications which 
the British recruits used to possess f — ^Iii 
the transferred subjects in the Pro- 
vinces ? 

11.563. Yes ? — I could not answer that. 

11.564. I am speaking of the Educa- 
tion Department, for instance. Do not 
they possess the same British University 
qualifications w’hieh the European re- 
cruits used to possess f — (Sir Malcolm 
Halley^ Many of them possess quite 
good British University qualifications. 
Some of them po>ssess only Indian Uni- 
versity qualifications. 

11.565. May I go further and ask 
whether the Government of India have 
ecffisidere4 tliis, that the new Indian re- 
cruits possess greater British University 
qualifications ^ than the old British re- 
cruits used to possess ? You can get an. 


Indian with a first class British degree 
for' the 'Salary that; is offered, whereas, , 
you cannot get a British candidate with 
a third class degree, with the result that 
you are getting a better class of recruit 
than you used to get formerly ! — I would 
not like to generalise fiiuther than to say 
that I do know of veiy- many of the 
Indian recruits who have talven ^'•e^y 
high degrees with honours in the English 
Universities. I am not. able to say iiow^ ' 
far, as a wdiole, they conqoare. 

Mr. ZafruUa Khan. 

11.566. May I put this to you, that 
having regard to the fact that the ser- 
vices that have been transfemed have 
also been pro%dneialized, and conse- 
quently the salary and other conditions 
are not now the same, the choice really 
now, with that salary and witli those 
conditions, is between an indifferent 
European and a good Indian ? A good 
Indian is available under those tenns and 
a good European is not and tlierefore 
the decision is between a good Indian 
and an indifferent European, and the 
Goveimments make that choice f — The 
placing of the services on that ba.sis has 
undoubtedly restricted the choice of 
Eurojmans. 

Mr. N. ill. Joslii. 

11.567. With regard to the advisers of 
the Secretary of State tor India, the 
body of advisei's will have definite powder 
as regards the conditions of the Euro- 
pean services to- (Sir Samuel Hoare.) 
You mean the All-India services 

11.568. The All-India serrices, Does^ 
it not really mean that the eonditions of 
the All-India services cannot be changed 
without the consent of the services them- 
selves, if -we t-ake into consideration that 
also another condition laid down is that 
out of the three advisers two shall belong 
to the services f Does not it really mean 
that the conditions of the All-Imiia Ser- 
vices will be detemined by members 
belonging to the Services The first 
answer to Mr. Joshi is that -we do not 
make the restriction that he has just 
suggested. 

11.569. It may happen f — ^It may 
happen,, and it may not happen. 

,11,570. I quite agree that, legally 
speaking, it may not happen, but it is 
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quite j)ossible that these two members 
will ^ belong to the Ali-Iiidia Services — 

It is possible that they may have 
belonged to the Aii-India Services, but 
they will be retired. My first answer to 
Mr. Joshi is that the restriction is not 
imposed which he has just suggested. My 
second answer is that even if two of the 
advisers, were ex-Indian Civil Servants, 
it by no means follows that they would 
take;. a partisan view of questions of. this.' 
kind. I can tell 3^Ir. Joshi that my own 
experience has been that my ex-civilian 
members of my Council look at these 
questions of personal grievance and status 
and so on that do come to my office 
with most meticulous impartiality, and 
I do not at all believe that the scales 
will be weighted one way or the other 
were this arrangement to take e:Sect. 

Mr. M. B. Jayaher. 

11.571. The third alternative possible 
is that one of the two (two at least must 
have held office, and so on) may be an 
Indian. That alternative is open f — 
Both of them might be. Tliere is nothing 
to stop one or both. 

Mr. M. M. Joshi. 

11.572. I did not intend to make any 
suggestion that your future advisers will 
take a j^aidial \'icw, but I wanted to 
point out the constitutional position. 
Two out of the. tliree members will belong 
to the Sexwiees, and tliey will have a 
definite veto upon the action of the 
Secretary of State so < that they really 
determine the conditions of service for 
the All-India Seiwiees. Thai is the 
constitutional position ? — I dare say in 
theory it may be so. The practice is 
very far removed though from that des- 
cription. 

Lieut. -Colonel Sir If. Gidmy. 

11.573. Secretary of State, in your 
opinion, do you think that the present 
covenant entered into lietween the Secre- 
tary of State and the Civil Service and 
the oilier allied Services is a satisfactory 
one ? — Tlmre is not any covenant in the 
stricd' sense of the tenn. 

11.574. Is not there some agreement 
that they sign %vitli the Secretary of 
State ? — Sir Malcolm will correct me if. 
I am wrong, hut all I remember of it is 
that the official gives certain undex- 


takings, for instance, that he will not 
acquire and hold land in India ; 
survivals of the 18th century, and so on. 
(Sir Malcolm jErai//6|/.)That is so. We 
sign a covenant which binds us to do a 
large number of things. It binds the 
Secretary of State to do little or 
nothing. 

11,675, That is exactly rny reason for 
asking . that question, Sir Samuel Do 
you think that covenant, or agreement 
should be modified so as to be made more 
explicit f — (Sir . Samuel Hoare.) I have 
never attached very much importance to 
this covenant. I have regarded it as a 
survival of the 18th century, of historical 
rather than of practical interest. 

11,57(3. Then you do not think it 
requires any modification or alteration f 
— 1 should just let it be as a bistorical 
relic. 

11.577. Regarding paragraph 183 of 
the White Paper where you specifically 
mejition three Departments : you have 
already commented on the absence of the 
Indian IVledical Service. Do I under- 
stand that there is any lilcelibood. 
resulting from the negotiations taking 
place to-day between you and the 
Government of India, that the Indian 
Medical Service w'ere likely to escape the 
Secretary of State’s protection — ^No, 
certainly not. Even if they wished they 
could not escapm it. 

11.578. But there are negotiations 
going on. and I tliink public opinion in 
India is very strong tba.t with regard to 
the Medical Service it should be under 
the control of the Government of India, 
and I think there is a strong feeling that 
there must have been some reason why 
it was excluded from Pro]>osal 183 ? — ^No, 
there is no more reason than that. This 
is one of the ijinumerable .admixTistrative 
questions wm have been discussing for 
some time, and I should hope in the 
course of quite a fe%v days to be able to 
make a statement about it ; axiyhow’’ in 
the course of the next few weeks. 

11.579. With x'egard to the pensions we 
were talkmg about a little while ago, 
when you said the assurance wms given 
by the Beei’etary of Btate for India, does 
that refer to all peirsions, '«r-<jfcnly the 

, pensions that relate to the higher 
serriees ? — It- wms an answer x'eforring to 
the All-India Berviees. 
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11580. Then is there no guarantee or 
iia plied guarantee^ or Secretary' of'' 
State’s responsibility, for the stability of 
the pensions of the ga-zetted otheers and 
the other su]K.>rdinate oflieers — It may 
be my slowness, but would Sir Henry 
just put that question again. Is his 
question : Does this moral obligation 
extern! r)ver pensions other than the 
Seeroiary of State’s Services , pensions i 

LDoSl. Yes f — The answer is Yes. 

11.582. Secret Jiry of StatCj I think 

most ])eopIe in the Service have ex-, 
pressed a very great doubt, or a feeling 
of insecurity j regarding the pensions. 
IVhen Sir Austen asked you a question 
about this you did not seem to think 
that it was necessary to incorporate it in 
the Act. Would it not ekar away all 
this doubt if such a clause were in- 
eorporated in the Act f — What sort of ' 

, clause 

11.583. A clause guaranteeing the 
pensions of all three Sendees f — ^No. I 
thought ray answers this morning quite 
clearly stated my view. I have nothing 
to add to them. I think it is un- 
neeessaiy. Secondly, I think it would 
be impossible to isolate this obligation 
from other obligations of the same kind, 
and, tliirdly, T think it would be politi- 
cally unwise l)eeause it would be suggest- 
ing both to Indian opinion and to 
British opinion that the Indian Govern- 
ments were not going to meet their obli- 
gations. 

1.1 ,‘584. I I'cfer you to paragraplis 190 
and 191 wdiich T interpret as being se- 
quential. I may be wrong. If they 
are. naragraph 190 states that the 
Federal and Provincial Governments con- 
trol all a-PT) ointments other than those 
by the Crowm and the Secretary of State 
in Council. Paragraph 191 says they 
will enjoy all service rights existing at 
that date. Do I understand you to 
mean bv those trvo paragraphs that those 
Departments which are not appointed by 
the CrfAvn or the Secretary of Stale . 
wmuld have ‘ their vested and accruing 
interests protected 1 I am refennng to , 
the large bulk of Government servants 
in, Tndig'^w'Tfo do hot come under: the 
caiegorv set out in Proposal 183 You 
will find their rights set ,, out in Part IT 
of Appendix Yi;; :;.A; h': :: 'A Y:'® 


"■11,585.,. Do ', .they cover alL these 'Be- 
.partments, ■' Sir ■ ■ Hamuei I think they 
do, -blit I :■ will, confirm my. answer,;; by look- 
ing in detail into it. I think they do. 

■ 11,586., You will ' forgive . me' pressing 
tiiis point f — Certainly. 

11,687..' The' reason why I return to it 
again just shortly is because their vested 
and accruing nglits are being openly 
violated to-day. In the battle between 
eMciency and economy in India all those 
W‘iio have entered their SerHees on cer- 
tain teiins of promotion and pay are 
now being forced to accept lower rates 
of. , pay and lower status so theii* vested 
and . accruing rights are not being 
respected at all, by the Local Govern- 
ment or by the Government of India. 

I wmuld like the Secretary of State to 
make a note of that if he would kindly 
do >so A — Certainly. 

11.588. There is one more question I 
wmnt to ask, and that is with regard 
to the transfer of the Forest and Irriga- 
gation DepaiTment of Engineers. Secre- 
tary of State, you were pressed with 
certain questions on this matter as to 
the wisdom or the unwisdom of the 
transfer of these Departments. I will 
not touch on those, but might I sug- 
gest for your consideration that, although 
these Departments must be transferred 
if Provincial autonomy is not to be^ a 
farce, would it not be possible to in- 
cor]mrate in tliis transfer that a certain 
percentage of the appointments to these 
two Departments should be Europeans f 
— That is going back once again to Sir 
Austenk questions. I would prefe.r to 
leave it to-day at the point at which I 
left it in my answer to him. lYe can 
1 ‘evert to the question when we come to 
our discussions later, but I have not 
really anything to add to what I said 
to him earlier in the afternoon. 

11.589. Again, is there anything in ^the 
conditions relating to those two Services 
that a percentage must be Europeans — 
I suppose the Lee percentage would cover 

11.590. Could not this percentage con- 
tinue to cover them up to a certain 
period I think that is the kind of 
point we ought to consider. Tn answer 
to an earlier nuestion I said they were 

■■ covered' "'"by the‘^ Lee percentage. Sir; 
Henry . . .said Could notAl^at continue 
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for a period V’ I said in answer ^ ■ That 
was a point we must take into account.” 

Sir Ahdur^ BaMm. 

,, The Lee 'Commission’s recom- 

ineridation ■ was regarding recruitment . in 
Britain or India, not; as regards the race 
of the eaiididate.. Is not that ■ so f — No; 

I think it went farther than that. 

11,592. Regarding Civil servants, for- 
instaiiee, it : was only a question , of re-- 
eruitmeiit either in Britain or in India -f'. 
■■ — No, it .made .... deliiiite percentages be- 
tAvei'-n Indians: on ■ the one hand, ' and 
Biltons,. oil: the other. 

' ' BiT Atisten CJiamherlmn. 

11 .503. And tliere is nothing in the 
Tn-sire Paper to maintain those pereen- 
ag"£‘s '•/ — N(p but it is our intention to 
maintain them in our o'wn Services. 

11,594, Did not the Lee Commission’s 
percentage cover, for instance, the Irri- 
gation Branch ?--Yes, and .so long as the 
Departments remain All-India manned 
Departments we maintain the percent- 
ages. I agree when a Department is 
transferred 

11.595. Yon are proposing to transfer 
Irrigation, are you not? — ^Yes. 

11.596. And make it a Provincial Ser- 
vdce 'f— Yes*- ' ' ' 

11.597. Do you transfer the obligation 
of percentages recommended by the Lee 
Re]iort when you transfer the right of 
appointment ? — That is just the point Mr. 
Zafrulla Khan raised, and I said it "vas 
a ]:)oint we ought to consider. Perhaps 
I had not given it full enough considera- 
tion before. I will consider it. 

Bir Ai{!^ten Clnmherlaw.] It was in- 
tended to be covered by the questions I 
put earlier, 

Mr. ZafruUa Khan. 

11.598. As soon as those seindces be- 
come provincialised the question must 
arise wliether on the terms the pToraces 
oiler yon .'will be able to get any suitable 
Europeans ? — ^Yes. 

Mr. iff. B. Jayaher^ 

11.599. The scheme yon have presented 
in the White Paper in the sections re- 
lating to the Semdees is a very wide de- 
parture from the scheme which was re- 


commended by the Berviees Committee I 
— The "Services Committee, as I said 
earli,ei* in our discussions to-day, was not 
unanimous - upon any of .the issues, 

11.600. I mean the majority of the Ber- 
viees Committee Yes. It should, how- 
ever, be remembered that I tliiiik we all 
agi^eed during the Roiiricl Table Confer- 
ences that it was not a question of 
majorities and minorities. It was ’much 
nioi'e a question of collecting the voices 
of groups, and certainly then there were 
these two, or tln.*ee diilerent opinions ex- 
pressed and fairly strongly held by this 
or that group in the Committee. 

11.601. I merely want to know the fact, 
not that I am eommeiiting on the de- 
parture ? — ^No. 

11.602. I want to ask you this : The 

gist of the suggestion made by tlie Ser-^’ 
vices CoiTmiittee was that a line should 
be dra^vn between the reemits up to the 
passing’ of the Constituiion .Arl', and 
those who were recruited after, and that 
iJiose who were rcernlted before ihe Con- 
siituiion Act should be amply safe- 
guarded in respect of all tlicir rights 
and privileges by the Secretary of State, 
and those who were recruited after 
should be transfemxl to the Governor 
General acting at his own discretion. 
That v'as the gist of the reennimenda- 
tioii, and T am asking you whether you 
do not think that that would be a much 
simpler arrangement to work con- 

sistently vith the riglits of those who 
have come into the Service previous to 
the Constitution Act ? — I would say that 
that was a view hel<l by a considerable 
number of tlie members of the Com- 
mittee, hut I would not go so far as to 
sa 3 ^ that it 'was held by a majority' ; nor 
would I go so far as to say that other 
views were not very strongly expressed 
by other groups in the; Committee, taldng 
tlie alternative that Mr. Jayaker has 
just put before the Committee. Even 
that altemative took two forms, one of 
its forms being that recruitment should 
be by 'the Yiceroy ; the other form that 
that took was that reeinitment should 
be by the Yiceroy on the advice of the 
Ministers, narn^ely, the Federal 

Government. There w’-as not even 
unanimity in the group upon fbose two 
points, but setting aside what actually, 

• wak the grouping in the Committee itself, 

I would say to Mr. Jayaker that the 
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reasons. ,'tliat have ^ made us,. make these 
pro]3osals are, we believe, in .the interests 
principally of India itself. ,We believe 
that the fewer changes we can make 
during* tlie first chapter of the constitu- 
tion the safer from eveiy . point' of view'; 
we believe also that it would be starting 
the eonsiitution in ver^^ dangerous , and 
unfortunate eonditipiis if, in the early 
stages, rccniitiiient for these services fell 
seriously off. '.'Now rightly or wrongly, 
services and those eoiineeted with' the ser- 
ies— and by that I OB,eaii those con- 
nected with: the, places where' they are 
recruited, universities, public schools and 
so on, are very conservative in their . 
views and they are veiy suspicious of 
changes being* made in the conditions of 
service. We eaine to the view that that 
being so, it was much wiser not to excite 
suspicions that we believe are really un- 
necessary and are. going to prove as we 
hope to be iH-founded, but to keep the 
conditions as they are over this initial 
period, and t'lieii as I say at the right 
moment have an iurjuiry as to tbe future 
based upon onr e?:])eri(‘nce. 

11,603. What I wars going to ask you, 
Secmeiary of State, ^vas this : Do you 
think that the arrangement you are pro- 
posing here would work under the 
Minister ? Tiuit is the point I wtis 
driving at. For instance, under your 
scheme, if I may just give a few details, 
the pay, pensions, and allowances would 
be entlrelj' under tlie control of the 
Secretary of State and non-votable. 
Then dismissals, suspension, reduction, 
removal, also, would he outside the eo 2 i- 
trol of the provincial and the federal 
minister ; even posting w'ill be outside 
the control of the minister, xiiiy m^der 
of a suiieiior official would be appealable 
to tli-e governor or governor- general ; 
there would he no power to leeep oven 
places vacant ; there would be reserved 
posts, and the ministers would not be 
able to reti’encii except after paying' com- 
pensation, and there are sinylai' other 
pro\usions. I am asking you whether you 
arc not producing a dualism in your 
anxiety to protect the sendees and 
thereby making the services more- and 
more unpopular instead of .identifying 
them Minister in fdiarge so- that, 

he could always regard the services as 
his own agents which' he was entitled to, 
protect before the , Legislature I think. 


whatever plan we adopt we have got to 
. accept , .the fact , that ■ there , , must be- 
anomalies, and there must be a certain 
measure of dualism as a result of past 
history. Mr. Jayaker himself has just 
admitted that need by saying that exist- 
ing 'rights up: to the eomnience.iT)ient. . of 
the constitution must be safeguarded. 
The only diifereiiee therefore between us 
is whether there should be a 'further 
period or not before the eoming into 
operation of the constitution for new 
entrants. We are both agTeed that for^ 
existing' people' their existing rights must 
continue. 

11.604. But is it not possible to make 
the two consistent, that whereas you pro- 
tect their existing rights by pension and 
dismissal, removal or censure, for all 
administrative purposes you pass them 
under the contix)! of the provincial or 
federal Minister, subject to the right of 
appeal to the Secretary of State ; is that 
not a possible wa}' of consistency between 
the two f — I would have tliought if you 
are going to maintain existing rights 
you cannot pick and choose between 
them. 

11.605. They all do not stand upon the 
same level ? — They may not all stand 
upon the same level, and I would not 
certainly urge that they are all of the 
same inyportance, but I think if you once 
start picking and choosing between them 
you v;i]l disquiet the services very much, 
i think you will make recruitment much 
more difficult in the future, and I think 
you will lay yourself open to the charge 
of a breach of faith. That being so. I 
hold tbe view very strongly that we 
must maintain all existing rights and 
that we must really leave it to the. 
common sense of the Governors, and of 
the Secretary of State, if ever he has 
any, and of the Provincial Governments 
to work this, I admit, anomalous scheme 
in a reasonable way. 

11.606. But you do not apprehend the 
danger which some of us do that in 
actual working it may amount to this, 
that the Federal or the Provincial 
.Minister in defending an action l^efore 
the Legislature may be able to get out 
of the difficulty by putting the whole 
blame on his agents, on the ground that 
he has no control over those agents f — 
So, frankly I do not contemplate a con- 
tingency of. that kind. 
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^ Aiisten Climnherlain-,, ' 

11,607. You assume common sense on 
tlie part of the' Minister, too I assume ■ 
common sense on both sides. I do not 
know whether it is too great' an assump- 
tion to make, but I do continue to make 
it. . 

Mr. M. Jayaker, 

11,608.. Then: I just want to ask'" one or 
two questions about paragraph 182. I 
suppose you speak of the compensation 
Hiere as including the com 4 pensation on 
the abolition of a post, on •which w^e had 
discussions during the morning ! — Yes. 

11.609. That assumes, I imagine 
(correct me if I am -wrong),, that the 
Minister will hare a right to retrench 
posts, subject to compensation f— -Yes, 
within the limitation of whatever posts 
are scheduled. 

11.610. He would have no right to 
abolish a post which is withm the 
schedule : is that so Not of his own 
independent initiative. 

11.611. Then how does the question of 
compensation arise if those posts are 
never to be abolished except under the 
Secretary of Statens sanction ? — Compen- 
sation would then arise if they were 
abolished under his sanction. 

11.612. Then about compensation, you 
told us your \iews in great detail, that 
every case shall be considered on its 
merits 1 — Yes.. 

11.613. But may I in this connection 

ask your attention a.s to whether you 
approve of certain principles in tliis con- 
nection which were mentioned by 
Sir Tinivalangudi Yij ayaraghavadiarya 
speaking on behalf of the Indian Ohieers^ 
Association at the end of last ternTs 
evidence, which you will hnid in question 
11,400 in volume 11 C, page 1297. I 
will just read one short paragraph from 
that evidence and ask you whether you 
approve of the suggestion which he has 
ma.de in this connection. He was answer- 
ing’ a question put by me at page 1297 
as to how compensation should be given. 
This is what he said : view is that 

ordinarily no claim to compensation 
should arise where seleetioh posts are 
abolished, but where, in Lord, PeeBs 
words, administrative changes result in 
a loss of selection appointments so eon- 


.siderable as seriously to ]irejuclicc reason- 
able prospects, there should be a claim 
to compensation. ' I would add to this that 
in. each ease, where, an ofiieer cl aims that 
the ease falls within these words of Lord 
Peel, the. case should ])e stated to the 
Public Service ' Commission and its ■ 
opinion ought to be taken, vdietlier tlie 
case really comes witliiii tlicse words or 
is merely a case of ordinaiy aholiii.m.*^ 
Would you accept those principles in 
judging of the coiiipcusation ? — Yes, 
generally speaking I would accept the 
position that I think the witness accep- 
ted, set out by Lord Peel. As to con- 
sulting. the Public Seiwice Coiiiinission, 

I should expect tliat recourse wiuild l)e 
had to the Public Service Coiimiissioii, 
but it would have to be r>*eoiu'so at the 
discretion of the Secretary of State. I 
can quite contemplate the Public Service 
Commission being consulted in cases of 
that kind. 

11.614. You would not exclude all 
reference to the Public Service Commis- 
sion ? — ^No, I should not at ail, but I 
should leave it to the discretion of the 
Governor-General and the Secretary of 
State to take a ease of that kind to the 
Public Services Commission if they wished 
to. 

11.615. Then about paragraph 183. 1 
think it is supposed to be a reproduction, 
as you mention in the list, of section 
96 (b) (2) of the present Government of 
India Act ?— (Sir 2[alcohv Jlaileif.) Yes. 

11.616. Then what I want to know 
from the Secretary of State is this : In 
this assurance -wliieh you give in para- 
graph 183, in the last three lines, you 
will notice that you are there speaking 
of those officers wdio are appointed after 
the eommeneement of the Act : you have 
spoken of those wlio were appointed be- 
fore the commencement in parfigraph 
182 ; in paragi*a,ph 183 you are speaking 
of public servants ■who have been: 
appointed after the eommeneement of the 
Act® — (Sir Samuel Moare,) Yes. 

11,617. Then yorx give an assurance at 
the bottom of that paragraph : It is 

intended tTiat these niles you 

take power to make in that section— 
"shall in substance be the same as those 
now applicable in the, ease of persons 
' appointed by the Secretary of State in 
Council before the commencement of the 
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Act.” Tliere is no such assurance given 
ill tiic Oovermnent of India Act at 1 
pi’oseiit operative vatli reference to those i 

wl'io Yv-ere appciiited after the date ot i 
that xiet That is so.. ■ ; 

11 , 018 . May I just have a, reference ho; ■ 
that 'ill tile present G-overmnent of India 
Act f Those who would be appointed 
after the passing' or that Act wid get t e 
same conditions' of service as those who 
wore appointed liefort tho Act ^ 

Jayaker is quite correct ; that is so. 

ll.tild. There is no saeh assurance ?— 
That is so. 

11 020. Therefore in this manner it 
goes 'beyond the potection given ^hy pe 
Government of India Act of lalh . 
Yes; it goes beyond the G-overninent ox 
India xhet for this reason : Yve felt that 
the changes now contemplated ivere muen 
greater than the change contemplated in 

1919 ; therefore, if we were to get good 
recruits in the next five years we must 
make the assurance as strong as Yve could. 

11.621. I just Yvant you to tell us, 
because it is not quite clear to me, 
joint operation of paragTaphs Id-, Iod, 
184 and . 188. Combined together, they 
mean this, tliat the benefit of Appendix 
7, Pat.‘f3 I, practically will bo claimable 
by public serYuints Yvhom you appointed 
before or after tlie Act or Yvlioin the 
Crown appoints after the Act or Yvho may 
be bolding a listed post. All these public 
serYumts would get those rights which are 
mentioned in, Apx>endix 7, Part I, nndei 
the. operation of these tirree sections. Am 
I right That is broadly true, yes. 

11.622. That means practically eY^ery 
servant, whether he is appointed by the 
Secretary of State before the Act or after 
the Act" or whether he is appointed by 
the CroYYTi before or after tlie Act, or 
whet her he is in fact holding a listed post. 
All these servants wdll get the benefit^ of 
A]:>pendix 7, Part I, under the ^operation 
of these three paragraphs ! — X^s. 

11.623. Do you not think it is a very 
YYide' extension of those special rights 
whicli are mentioned in Appendix 7, 

■' Part I Again, it is just ’this issue,: 
Yvhether give the neYV entrants in 
this period, Yvhatever it may be, the same 
rights as existing officials or mot. ' We 
tMnk' it i^ wiser' to 'give them the. same: 
' , rights. A ' „ A A A- ■ ■ ■■ .f; ' ' 5 


11.624. You think it, is Yviser to give . 
them' ''the same exceptional privileges as, 
tO' those appointed by ,the ,Crown ,or by 
anybody appointed „ under the' Secretary 
of State's list f— That is eontiniimg the 
loresent arrangement. 

11.625. Remembering ' that most of the ^ 
rights in Appendix ,? :are only d’),y de“- 
i:)artmentah rules, they are not all in the 
Government of ' India , Act,:; you arc^ noYV 
dignifying them into constitutional rights. 
Do you not think it is right to reserve 
them only to those seiwiees for Yvliom they 
were originally intended f — ¥7e have felt 
.that YYith this very great experiiiient it 
was Yviser for a period to keep things ^ as 
they are. I do attael'i such iiimiense im.” 
po.rtance .to recruitment continuing satis- 
factory in the years immediately follow- 
ing the eommencemeiit of the Act, 

11.626. I take it that you Yyill recon- 
sider this question when the Statutory 
Inquiry" after five years takes place t— 
Yes.'*' 

11.627. Tlien paragraph 187 : There is 

one question YYdiich is troubling me on 
that : The existing rule-making powers 
of tile Secretary of State in Couneii Yvill 
continue to be exercised by the Secretary 
of State in respect of persons appointed 
by the Secretary of State in Council or 
to he appointed by the Seeretaiw of State 
until His Majesty by Order in Council 
and so on. I take 'it that the power of 
delegation YYdiieli tlie Seeretaiw of State 
enjoys under Section 96 (2) of the 

present GoYwrnment of India Act is kept 
intact in spite of the wording of para- 
graph 187 ? — ^]\Iay I just look into that 
for you ? 

11.628. Yes ? — I think I have got the 
ansYcer, but I would like to be quite 
accurate. 

11.629. If you please. Then one more 
question on that : there is no provision 
in the present proposals analogous to 
Sections 99 and 1.0 0 of the present Gov"- 
ernihent of India Act, poYver to appoint 
certain other persons Yvitli reserved offices 
and poYver to make original aiipoiiitments- 

» in certain cases. There is no substantive 
j proYision like Sections 99 and 100 
; 'aithbugh' you refer to certain rights in 
the Blatter in Appendix 7. Would you 
i like to reserve your ansYver to that ques- 
i tioh,, too ? — I am informed that powers 
i of that kind are comprised in paragraphs 
■185 and 18,8. 
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11 ^ 630 . Paragraph 185, is The - Secre- 
tary .of State will be required to make ■ 
rules '.regulating tlie number, and eharae- 
ter .of, eivli posfe, ,to be held by^ persons 
appointed by .the Grown, by' the - Secre-'. 
tarj^ of State ill Council or by the: Seere- ■ 
tary of State and proliibiting the filling 
of any post declared to- be a reserved 
post otherwise than by the appointment 
of one of those ' persons, or the keeping 
vacant of any reserved post’^ — I am not 
speaking of that, Sir Samuel ; I , am 
speaking of the power which section 99 
gives to the authorities in India to 
appoint any person of approved merit 
and ability to any of the superior posts ; 
and section 100 does the same thing. 
There is no section, so far as I am aware, 
in the x^^'eseiit proposals corresponding 
to those tW'O f — We intend that that 
povrer should continue and we believe it 
is covered by one or other of those 
clauses. We ‘will see when it comes to 
more accurate drafting that that power 
shall be continued. 

11.631. And if it is not clear enough, 
yon "will have power such as that given 
by sections 99 and 100 ; you will make 
specific provision for that power That 
is our 'intention, - 

11.632. Thank you. Then, going to 
Schedule YII, page 120, you remember 
the opinion expressed by Sir Tiruvalan- 
gudi Yijayaraghftvaeliarya (I do not 
want to go into details and take up your 
time) ivitli regard to many of these rights, 
that they will have to be reconsidered if 
provincial autonomy and the Federal 
Yliiiisters ’ responsibility is to be rendered 
complete. You remem]}er the answer 
that, he gave ■? — Yes, I remember. 

11,033. Hay I refer you in this comiec- 
tion ( am not going to road them) to 
questions 11,052, 11,055, and 11,058, at 
pages 12.97 to 1299. He definitely ex- 
pressed tile ox^biion of his Association in 
question 11,055 that this list of rights re- 
quires to be very carefully modified if pro- 
vincial autonomy is to be made a success. 
Then, later on, in question 11,058, he 
said : In the ease of such people who 

are recruited at the centre and posted into 
the provinces, he would not slacken the 
provincial control over them, subject to 
the appeal to the (xovernor-Generalf^ In 
the light of this opinion expressed by 
the responsible representative of the 


Indian Officers, would' you reconsider this 
list ill :the .light of these comments '! I 
am not asking an answer jost at ]3resent f 
—As far ' as I remember the evidence to 
wh'ieh Mr. Jayaker has rcd'err'cHl, it left 
a rather obseii:i’e impres^iun upon my 
mind that at anjr rate one or two of the 
gentlemen wdio came to give evidence 
were not quite clear as to whal existing 
rights they wished to safeguard. Be that 
as it may, it is our considered view tliat 
if vve are going to maintain service 
rights, as it is our intentiOii to main- 
tain them, we . must take service rights 
as a wdiole ; and that is tin? reason wdiy 
w^e have put all the service rights in and 
we have not tried to pick and choose be- 
tween them. 

11.634. But take, for instance, the 
posting of an officer ; do you think that 
will not interfere with the 'worlving of 
provincial autonomy f — I think all those 
things, if they are worked foolishly, will 
interfere very mucli with the machine of 
government, but I do not believe in 
actual practice they will. It would be 
oiii intention, if provincial autonomy 
is started, to make provincial autonomy 
eti’eetive. Amyhenv, speaking for Inyself, 
so far as I am concerned, I should dis- 
countenance any action, on one side or 
the other, so to make a pedantic use of ; 
rights as to make government im- 
possible. 

11.635. You think that by apyn’opriate 
devolution rules you could remove the 
difiiculty ? — I should not like to say how, 
but I am assuming there is ceunmon 
sense on both sides. 

11.636. But it sometimes goes beyond 
common sense. For instance, you say 
that no x‘>nblic servant in that particular 
cadre ean be posted except with the con- 

. sent of the Go^'ernor-General or the 
Governor, as the case may be. Do you 
not think that that will siulously inter- 
fere with the freedom of the Minister? 
—I would have thought that it would not 
at all. If you take now^ the head of a 
great Department here, no doubt he 
"takes an interest in the ]')Ostings in his 
Department, Imt I should think the cases 
in lYhitehall are very rar-^ -«hen a 
'Ministea* has not accepted the advice 
that is given him, and in actual practice 
a Minister in a great Department here 
has little or no say in tlie postings of Ms 
Department at all. 
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11,G3T. Take,;, for .instance, right . Ho. 
16 : “ Right , of eompiaint to the 

Governor against any order of an official 
superior in a Goveriior'’s Province ” ? — 
We mean by that phrase anything 
aiieeting the official’s personal rights. 
We do not in the least mean that an 
official could go to the Governor and 
complain about a line of policy. We 
do mean that he should have the right 
o<: access to the Governor where his pei’- 
sonal rights are affected. 

Dr. B. E. Amhedhar*- 

11.638. You mean a matter in which 
he is wrong f — ^Yes. 

11.639. That is exactly the language 
used in the Government of India Act 
Yes. 

Sir ELarl Singh Gour^ 

11.640. Sir Tiruvalangudi Yijayara- 
ghavaeharya in his evidence said that 
that always was intended to be limited 
to personal rights ? — Yes. 

Mr. M. R. Jaijahar- 

11.641. Then it will have to he made 
clear tliat it does not refer to adminis- 
trative orders ? — Certainly. 

11.642. Then paragraph 196 — Public 
Service Commissions — just one or two 
small questions upon that. The mem- 
bers of the Federal Public Service Com- 
mission wall be appointed by the Secre- 
tary of State.” Do you see much diffi- 
culty in accepting the recommendation 
of the Services Committee that the time 
has come when you should substitute for 
the Secretary of State the Governor- 
General at his discretion — ^not the 
Governor-General on the advice of his 
Ministers f — have never thought tha,t 
an issue of that kind was an issue of 
principle. 

. 11,64:3. I am only mentioning it be- 
cause that wvas the recommendation of 
the Seiwiees Committee ? — ^Yes. The fear 
I have had about changing the name 
(that is what it may amount to) is that 
it should be open to misunderstanding 
on both sides ; that in. India, it should 
give one "impression, namely, that the 
control is in future Indian \ and that 
here it should give the impression that 
it "'really, makes "nq difference whether 
you call the appointing authority the 


Secretary of State or „ the' Gqvernor- 

General. 

11.644. What I am.' pointing out, is that 
■it. .does not make, any difference in sub- 
stance because the ' Governor-General ' at ' 
his discretion under one of ymur pro- 
posals is always under the Secretary of ^ 
State ? — Yes, .and it ,is, .just, because of 
that that I gave the previous ansvrer. I 
have been nervous of a eliaiige of name 
creating the kind of misxinderstandings 

I have just alluded to. 

Mr. ZafniUa Khan.] Which particiilai* 
recommendation of the Services Com- 
mittee. are' you referring to, Mr. 
Jay’-akar 1 

Mr. E. Jayakar.] Page 66 of the 
Report of the First Round Table Con- 
ference. 

Mr. Zafnilla Khan.] It was the Gov- 
ernment of India then. 

Witness.] My own %dew would be that 
in all appointments of this kind upon 
which obviously the Secretary of Stai'e 
would have no detailed knowledge it 
woiiid in actual xxractiee be the Governor- 
General who would make the recom- 
mendations. 

Mr. M. E. Jayaker.] The answer to 
Mr. Zafrulla Khan is that I am refer- 
ring to paragraph 5 at page 67 of the 
Services Committee ’s Report : In every 
Province and in eomiection with the 
, Central Government a statutory Puldie 
S(nwiee Commission shall be appointed 
by the Governor of Governor'- General, as 
the ea.se may be.” 

Mr. Zafndla Khan.] I am much 
obliged. 

Mr. M. R. Jrqmkar, 

11.645. Then -with regard to the Pro- 
vident Pension Funds to which you refer 
in the Introduction, page 36, paragraph 
73, you are there referring to certain 
proposals wffiieh have not yet matured 
for consideration, according to this para- 
graph. When they are ready, then you 
say you will consult members of the Ser- 
vices before any decision is reached. 
Would you likewise consult the Indian 
J^egislature upon this important point 
ju.st as you consult the Services t If 

. decide , upon taking some action of 
■ ■ "f^-reaching character you have 

■promised to' 'consult the Bemees in that 



v/ay. Would you consult tlie opinion of 
tbe Indian Legislature on that point ? 
— I had not contemplated consulting . the 
Indian Legislature . for these reasons : 
First of all,- it is a question that does 
not concern legsilation at . ail ; secondly, 
it is, a question that onh' .indirectly con- ■ 
eeriis public nioney. The ■ families . pen- 
sion:' fund is exclusively a 'fund of sub-"' 
scrip'tions. That being .so, . I '.have 
thougl'it it was suflicient to consult the 
subscribers to the fund, 

11,64:6. What I had in view wvas this. 
Supposing your decision takes this form, 
that it shoxild be funded? — ^Yes. 

11.647. And tiiat it sliouki be held in 
England : It may ineaii a serious deple- 
tion of the revenue at tlie resources of 
tile Government of India ? — 'No. I do 
not think Mr. J ayakai* need he anxious 
upon that point. I think we have made 
it quite clear that if funding were to 
take place, funding would have to take 
place over a series of years. The effect 
upon the Indian budget would not be 
serious. I can assure him of that. 

Sir FMroze 8ethna> 

11.648. In Proposal 177 you suggest 
that the Secretary of Statens advisers be 
appointed for a period of only five years 
and not be reappointed. At present I 
understand members of the Secretary of 
State’s Council are so appointed. Is 
there any reason for the change pro- 
posed f — Yes, our reason is that we are 
proposing conditions 'which %vould make 
it essential for the Secretary of State’s 
advisers to have more recent experience 
of Indian administration than they might 
have under the present rules, and if one 
made reappointment possible it would 
bring the time of their active sendee 
further away from the time of their 
appointment to the Coimcil. 

11.649. But such advisers are not to 
be only men drawn from the Services ; 
there may be others as well, as you have 
at present f — I rvould have thought it 
%vas a bad plan to have one set of rules 
for one member of a small body of this 
kind and another for another. I do not 
attach yery great importance one way 
or the other to the point, but I think 
it is important to try to keep the Indian 
experience as well up to date as -possible* 

11.650. By Proposal 179 I see the 
Secretary’ of State is bound by the 

Liomo 


decision of the majmily <.>f his advisers 
.as regards rules wLich have been drafted 
for conditions of service, etc. ? — ^Yes. 

11.651. Is that the rule at present ? — 
That is the rule at [uvsimt. 

11.652. Mr. Jayakar <isked you a ques- 
tion with regard to the last sei.itene(‘ in 
Proposal 183, according to which you 
propose to extend the same privileges to 
those who will enter the Service after 
the Constitution Act comes into foive ? 
—Yes. ■■ 

11.653. May I take it there vrill be .no 
distincition in regard to these; rules 
hetAveen the Ixidian meml)ers and the 
British members of the Indian Civi! 
Service Yes — no more distinction tliaii 
tliere is at present. I put my answer in 
that form, because Sir Firiroze ■will 
remember that there is tiiis distinction 
Ixetween overseas pay and non-oversetm 
pay, I)iit I think what is in his mind is 
whether there would be differentiation 
in other ways between the two. There 
would not be. 

11.654. I will tell you what I had in 
my mind. I understand that Indian 
members of the Indian Civil >Serviee, 
after the passing of the present Govern- 
ment of India Act, were also given the 
concession to apply for proportimiate 
pension if they desired it, hut that eon- 
cession %vas withdraAvn alxmt 1923 ^ in 
the case of Indian members oi: the Indian 
Civil Service. I sliould like, to know if 
this concession is proposed to be 
restored f — We contemplate no differen- 
tiation of that kind under our proposals. 

11.655. That is to say, both Indian and 
Eiu:‘opean members of the Indian Civil 
Service will be given this concession f — 
Yes. Sir Malcolm reminds me tliat 
there is a difference noAv, but I think I 
am right in saying there •was no differ- 
ence after the ]3assing of the 1919 Act. 
Eor the first period after the passing 
of the Act there Avas no difference. 

11.656. Por Indians the concession 

W'as AvltlidraAvn in 1923, I 'want to 
know if the Indian members ^ of the 
Indian Civil Service are to be given this 
, concession again ? — ^Here I would 

like the advice of the Inoimi Delegates. 
I AAmuld have thought that it was a mis- 
take to make a distinction betAveen the 
tAvo classes. ^ , , 
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' 11^057. My persoyiai view is that there 
■is no necessity ■ now for .continuing’ to 
oiier 'this . '^eoiicessioii when the .'new 
entrants will enter the Service with 
their .eyes .-opeii f— Blit ' we do not pro- 
pose to niake the eoneession to new 
entrants, i 

11.658. I am glad to know/ that. You 
nieriii neither to Indians nor to 
Europpans '? — No : the coiieessioji is 
only for existing offLcials, British and 
Indian, 

_Sir JPliiroze BethncL] For Indians the 
conceBsioii has, as I say, been discon- 
tinued since 1923, but do I iirulerstaud 
you to say that in the ease of new 
entrants, Indians or Europeans, tills con- 
cession, namely, ihat the^/ could retire 
on proportionate pension, will be dis- 
continued 

.Marcpiess of Heading,'] Do you mean 
new entrants since 1923 

Sir Flivroze Bethna.] No — new en- 
trants after the Constitution ket comes 
into force. 

Mr. Zafmlla Khan-,] Af t(?r ilie pass- 
ing of the Act ? 

Sir PJiiroze SetJina. 

11.659. Yes. — I am reminded that we 
do give this right to the neiv entrants 
for the new five years. 

11.660. Europeans and Indians ? — 1 

am informed it is Europeans. 

13.661. Only Europeans f — Yes. 

11.662. Then there is a distinction ?— 
Yes, there is a distinction. 

11.663. And you propose to eontimie 
it ? — It is eontinuiug the present rules. 
The basis of these pfoposa’s is to take 
over existing rules. 

11.664. I am in favour of your with- 
drawing this eoneession from Indians ; 
I am entirely in favour of ■what has 
been done since 1923 ; but I sec no 
reason for continuing tins eoneession to 
new European entrants after the pass- 
ing of the Act. Will yofi consider 
that Yes. 

Mr, Zafrulla Khan, 

11.665. the Secretary of State 
consider whether there is any necessity 
to continue . the , eoneession after the 
pnsshig of the next Act f After the 
passing of the next Act everybody wiH 


know’ what is the proposed ' Coiistitu- 
. tion, and why should the concession re- 
garding proportionate pensions be 
given to entrants wdio enter the Service 
after the passing of the next Act ? — 
My reason ivas a purely practical re asoii, 
and there ivas no other reason in my 
mind, that I was nervous in these hve 
years of recruitment going badly, and 
on that account I was anxious to give 
the ne-w entrant eveiy legitimate assur- 
ance that we could that he ivould have 
a career, and that he would have, gene- 
ra]] v speaking, the rights that existing 
oilicials have. 

11.666. To that I am not objecting. 
By all means give him the assurance 
that the rights under ■which he enters 
will throughout the course of his ser- 
vice be guaranteed to him, but the eon- 
eession that -was given to certain oiTieers 
on the jrassing of the last Act v;as on 
account of the fact that tliey did not 
knoW' under wdiat conditions they were 
then going to serve, and that thej' must 
be given the choice, and, if they did not 
like the conditions, they could go away. 
Wl/y .should that ])e continued after the 
passing of this next Act when every- 
liody in the couiUiy will know- the con- 
ditions under ivhicii they will be serv- 
ing; after the passing of the xVet ? — 
Will they kiio'w the conditions under 
which tliey -will be serving 1 Tlie Act 
will be there no doubt, but it is very 
difheult to predict with great changes 
of this kind what is going to happen, 
and I can -well conceive a young man, 
and, perhaps more important, the 
parents of a young man, asking them- 
selves the /question : Yv'hat are going 
to ])e the conditions, not in the next year 
or two, but over a longer period,^' and 
there is no doubt about it at all, that 
this is a right that is gx'eatly valued, 
and I believe myself that the fact that 
a right of this kind exists keeps people 
in the Service rather than drives them 
out of the Service. I think they feel 
that they have got this right in case 
things go really wrong, and that has 

* a steadying eft’ect on them in their ser- 
vice. 

Sir PMro^e Setlma. 

13.667. On the contrary, that right 
might be resorted to in the manner 
Lord Lytton referred to ? — ^What v»u>uid 
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SilV Malcolm sa;y about ' that, and. 'the- 
effect on service conditions, (Sir 
■Maholm Hailey*) I think on the whole 
it iindoiibtedly has a steadying eB:eet 
on men. I often discuss with men the 
C'hanees that they liave under the new 
€oBstitution. I ask them whether they 
think that when the new Constitution is 
introduced they will have to leave India, 
■and tli-ey say : ‘ ISTo, we intend to. go ' 

on and see how it works, and v/e will 
go on as long as possible because we 
know that, if we find conditions as we 
consider tliem inipossilile, we still Imve 
iJie right of retiring on proportionate 
pension/’ and the result is rhat they go 
on up to the end of tlieii' ord.inary ser- 
vices. I tliink there was, as Lord Lytton 
said, a certain number of men who ori- 
ginally retired, not really thi;oi?gh being 
discoiiteiited at the changes in tJie 
Constitution, but for other reasons, but 
tl'-ey have all gone. [ dlo not think that 
men coming iiitn the Servi*-(' now are 
likely to retire in ilie same - way. On 
the whole I shnnld think that this li])ertY 
of retiring oii ] proportionate pension will 
get 7 VOU hetter reeniits than if you 
witlidrew the ride, and it is nioi'c likely 
to keep , the people contented in tiie 
Serwice. That is the general feeling I 
have about it. 

11,068. Will not this arrangement co.-i 
the country more ? — (Sir Samuel Jloare.) 

I would have thought not. I v/ould 
have thought what would cost the 
country far more is ]jad reeruitnient and 
constant changes. 

Dr. B, B,* A.mbedkaf* 

11,669. ]\[ight I make a suggestion 
for consideration on this matter In- 
stead of giving the right outright to the 
new entrant would it not be better for 
tbe Secretary of State to retain a dis- 
cretion in his own hands whicli he may 
exercise in a genuine case where a man 
wants to retire because lie has really 
been suffering under the new conditions, 
and does not really vrant to take ad- 
vantage of this ml (5 f“-We can consider 
a suggestion of that kind, I assume 
Dr. Ambedkar’s suggestion, refers' to 
the new entrants f 

"11,670. Yes, I am talking of the new 
entrants. In that ikse the Secretary 
State may retain in his own hands a 
certain amount of discretion whfcli he. 


may exercise in favour .of ,.a man. who,.., 
lia-s genuinely proved to the Secretary 
ot State and his advisers that the reason 
of his retirement is discontent and dis- 
satisfaction with the lurw, coiHlitLOns ;?•“ 
I. should like to eonsid.e.r a suggestion 
(»f that kind. The doubt that is in my 
mind is 'whether the mere fact that 
there is this discretion wii] take away 
the assurance from the mind of the 
parent, or the university, or the school 
from which the young man is coming, 
but I will consider it. 

Bit lBiiro,';e 8ethna. 

11.671. You will consider it .-—Yes, 

11.672. To tiirii to the Piiblie Bcrvice 

Commission, may I a,s]c if tlie sugges- 
tion thrown out by ].a)rd Eustace Percy 
this; moriiiug, of having only one Public 
Sciwice Commission iliroug'ioiit the 
country, was considered })y ihe authors 
01 tfie White Pa};er ? — Yes, I Ibiiik we 
have certainly eonsiderod it, luit we do 
not see at pr‘esent how it wouid, ht in 
with the various Provincial Govern- 
men is. Y ■ ■ 

11.673. iJo iu.)t you think that sucli a 

Piildic Service Commission wouhl be 
greatly looked \ip to, highly respected, 
and that it would Im easier for Govern- 
ment to find a. smaller iiiim])or of very 
(?apablc men to discharge these duties 
than would be the case if we had more 
Public Bervieo Commissions throughout 
the cf.untvy, and, further, will not it 
effect a saving in expenditure because, 
even if the Provincial Governments are 
asked ti^ contribute truwards a Cential 
Public Service Oommission, tliey would 
be contributing far less tlian what they 
would have to })ay if they had their own 
Public Service Commission. At any rate, 
will you consider this ?~-Yes, I ihiiilc 
there is a good deal in what Sir Phir05se 
says. On the other’ hand, I tliink there 
is a good (leal in the argmnents in favour 
of Provincial Commissions. I 'would have 
thought from -the correspondence I have 
had on the subject that a good many of 
the Provinces wei’e very intent upon 
having their own Commissions, and if 
there is a strong pro^dncial on 

the subject I rvould have thought that 
in the provinces they would pay more 
attention to their own Commission rathdr 
than to a Central Commission, the start- 
ing of which they may rather resent. 

..C -uS 



52 


Sir Ab€li 0 \ BaMm. . 

11,674. May I make one suggestion in 
this eoiineetion : supposing discretion 
^-as given to the Provincial Goverisnient 
to utilise the Central Piihlie Service 
Commission, perhaps some of the Pi"0- 
vincial Governments might take advan- 
tage of that ?~-That is actually I am in- 
formed tvliat happens nov/ with the Cen- 
tral Provinces. They utilise the Central 
Public Service Commission. I think^ we 
might certainly consider the possibility 
of giving that povrer to a Provincial Gov- 
ernment. I am nervous, though, of 
overriding jirovineial feeling upon a sub- 
ject of this kind, and with the result 
that the prejudices of the province will 
be against the body that is doing these 
duties. That is what makes me nervous. 

11;, 675. If you only give them dis- 
cretion that might meet the case ? — 1 
quite agree. 

Sir Pliiroze Setlina. 

11.676. I take it, Sir Samuel, it is 
contemplated that the services of the 
public Service Commission might be 
availed of by other bodies than Govern- 
ment seiwants, such as railways, reserve 
banks, etc.f — ^Yes. I have certainly con- 
templated that so far as administration 
goes that would be the case. 

11.677. Now to turn once again to the 
subject of accruing lights, you told us 
this morning, Secretary of State, that 
you will bear in mind the saggestion 
made by Sir John Kerr that supposing in 
a Province five Conimissionei‘sMp> were 
abolished only the five senior men who 
might have been called upon to fill the 
position of Commissionerships might be 
given compensation, and you also' added 
that you will bear in mind ihe views 
of your predecessor, Lord Peel What I 
want to know is, will this compensation 
he paid for all time or is there going 

: to be a limit in point of time, or whether 
such^ compensation, if any is given, will 
only be given to those who have joined 
the Seiwiee before the new Act comes 
into and will not apply to those 

Act comes into force 9 
—We hme contemplated that it would 
existing offleials aiid for 
such officials as are appointed in tbds 


period, whatever may be, x number 
of years. 

11.678. Five years -Yes. 

11.679. Now there is one inoi’e subject, 
and that is about pensions. Under para- 
graph 186 the White Paper says : The 
pensions of persons appointed !)y the 
Secretary of State or by the Cfown after 
that date will also bo exempt from Indian 
taxation if the pensioner is residing per- 
manently outside India, ’h and the same 
privilege is proposed to he extended to 
new entrants. May I take it. Secretary 
of State, that tins exemption from Indian 
income tax was offered in order to aft'oril 
relief to the pensioner ? — I think it was 
always assumed as paid of the obligation. 

11.680. It was done in order to benefit 
him as compared with one who is not a 
]iensioner 1 — No, I think it was a part 
of the pension aiTangement. 

11.681. 'What I -want to point out is 
that this exemption affords no relief to 
the pensioner himself whereas it ad- 
versely affects Indian finances — Indian 
revenue. Under the Indian Income Tax 
Act all income from whatever source de- 
rived, accruing, arising or received in 
British India, is subject to Indian income 
tax. Thus, if a Britisher who is not a 
Government servant entitled to pension 
resides in Great Britain and suppose he 
earns dividends on his shares in Indian 
Companies, he is liable to Indian Income 
Tax on such dividends, but because he 
brings that income to this eountiy he 
has to pay on it British Income Tax as 
well. This- would amount to double In- 
come Tax, but under the arrangements 
arrived at to give relief from that double 
taxation he pays only at the rale leviable 
in this country, anci there is a further 
arrangement under which the lex so 
levied is apportioned between Great 
Britain and India aceoi’ding to certain 
principles so that Indian i‘evenues inighi 
not suffer. Now may I ask you, Secre- 
tary of State, if the same principle 
cannot be applied to pensions 7 The pen- 
sioner -will only be taxed at the British 
rate. He will not pay anything in addi- 
tion as Indian Income Tax, but the 
British Exchequer from whai sum it 
.collects from pensions should pay to India 
:,the amount of the tax the Government 

of India would be entitled to on such 
pensions. Such an arrangement is neees- 
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«ary in t lie iiiterests .of Indian, i even 1103 , 
because tlie present system of exemption 
from Income Tax does not benefit tlie 
pensioner to the exte.iit of a single penny, 
'whereas it iiivolYes a loss of several lakhs 
of rupees a year to the Indian reveiiuer. 
The only pensiomo's who would suir’er by 
the removal of such exemption vamld be 
those ])atriotic gentlemen vdio reside 
abroad, away from England, to avoid 
the Britisli Ineonn* Tax? — I am afraid I 
would not admit tlie jnstlee. of Sir 
Phiroze's claim at all. Tins is distinc- 
tively an Indian obligation. I eaimot 
see in the least why th.e British Treasury 
or the British taxpayer should take it 
over. It is an Indian oblig*atioii that 
must be met out of Indian levennes. 
Secondly, upon Sir Phiroze’s own admis- 
sion this arrangement would leave o diside 
any pensioner who was not residing in 
the United Kingdom, including tin 
Channel Islands, the Continent and the 
Dominions. 


11,684. Supposing tliere is a British 
subject residing in India drawing Ms pea** 
sion' from_ Japan, is the Briiisli Go^*ern« 
ment in India, in view of l!n:vir obliga- 
tion to pay .that ])eusioii, no: to deduct 
^the tax ?—-TIiese pensions, I think I am 
right in saying, have always lieeii paid 
■ tax-free ; that Inis lieeii the iiahitua! 
])ractiee, and I would see gra’^e objec- 
tions to changing tlie arrangenamt. 

Bi\ B. IL Ambe(lh'ar:\ What would be 
the position of a Civil Servant pensioner 
if he were residing in England ? Would 
lie not ])ay Income Tax on ids pension if 
he drew it in India ? 

Ab dll r Ilahim.] It is deducted at 
the source. 

Dr. B. B, Amhedkar.] Therefore to say 
the obligation is to ]:)ay the pension tax- 
free is not a coirecd' statement. 

Sir Vhiroze Setlimi. 


Sir Phlroze Sethna,] Try to rope them 
in. 

Sir Ahelur Bahim/l But the Indian 
Income Tax Act provides that from all 
pensions payable the tax is to be de- 
ducted at the source and then the pen- 
sion is paid. That is the provision of 
the Indian Income Tax Act. 

Sir Piiiroze SetJma, 

11.682. I do not pi‘ess for an answer 
to-day, Secretary of Stale, hut this is a 
point ■which has been taken up in the 
Indian Legislature more than once. The 
loss of revenue amounts to several lakhs 
of rupees, and I would request you to 
give it your serious consideration I— 1 eaii 
quite understand the Indian taxpayer 
being very anxious to ])iish this obliga- 
tion on to tlie shoulders of the British 
taxpajmr, but I can equally understand 
the ‘hrm deteiinination of ilie British 
taxpaym* under no circumstances to have 
the obligation slriited on to Ms shoulders. 

j\!>. Zafndhi Kkan. 

11.683. Tilt' uldigation is to pay the 
pension. Is the oliligation also to pay it 
tax-free ? — ^Yes. 


11,685. Ko, it says, ‘‘ will therefore 
also be exainpt fi'om Indian taxation if 
the pensioner is residing permanently 
outside Indi^i.” He pays it in India f— 
It is a continuation of the (*xisting pre» 
scri]>tive right. 

11,086. True, Init. it is positively un- 
fair ill this case for this reason, tha,t 
whilst a man who is not a 1 ) 0113101101 ' and 
wlio dto'ives his im-oine from dividends 
on, his shares in Indian Companies brings 
that money here, the British Exchequer 
pays the proporliou of Ins Income Tax 
relating to that income from Indian 
shares to India ; similarly the Biitish 
Exchequer might pay the ruemme Tax 
upon the amount of the pension to India f 
— T cannot imagine that the British Ex- 
chequer would accept that joint of view 
or would nndio’tak'e an eniirely new lia* 
liility. 

Sir Phiroze f^etlmad] But they have 
accepted that liability in the ease o'i: 
other incomes — other than pensions. 

Chairmmu] I propose to adjourn now 
until to-morrow evening at 5 o’clock^ 
■when W'e sit until 7.15. 


illie Witnesses are directed to witlidrav:.] 

Ordered : That the Gommittee adjouiiied to to-morrow at 5 o’eiqnk. 
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The :\rARQi:FSS of -LINLITHGOW^ in the Chair. 


The Right Hon. Sir Saiviuel Hoare, Bt., G.B.E., C.M.G., M.P., Sir Malcolm 

Hailey, G.C.R.I., G.C.T.E., and Sir Fixdlatp^r Stewart, K.C.B., K.C.I.E.j C.S.I.? 
are further examined as follows : 


Chairman.] Lord Reading, 1 under- 
stand) that you ha^'e a question you desire 
to put to the Secretary of State ? 

Marquess of Jhmdlntj. 

Ilj687. There is one (fuestion I desire 
to put to the Secretary of State on an 
answer given yesterday ; it is with refer- 
ence to a question from Colonel Gidney. 
iCoIonel Gidney's question, as I under- 
stand iC eonceiaied the protection of the 
pensions of services other than the All- 
India services and the responsibility for 
security. The phrase used, I think, was, 
more obligation ’h I thought at the 
■'time thajMLe answer might convey some 
further implication than was intended ; 
I did not know” ; but what I am anxious 
to ascertain from the Seeretaij . of State, 


is whether or not there is any limitation 
upon that, because, from tlie answers 
given earlier in the day to Sir Austen 
Chamberlain, I am almost certain it 
wouldi be lutiier difdciilt to reconcile the 
two statements. I do not know whether 
the Secretary of' Stat( can hel]) its upon 
it ’? — (Sir Samuel Hoare.) In replying 
Sir Henry Gidney, I intended to make it 
clear that what I said earlier in the day 
in answer to Sir Austcm Chamberlain in 
regard to the security of pensions ivas 
not limited to the pensions of the All- 
Indian Seiwices, but applied in principle 
to the pensions of persons not controlled 
by the Secretary of State. I explained 
that His , Majesty’s Government had 
announced that they had no intention 
of allowing, a state of tilings to arise in 


56 


India in wMeli a repudiation of debt 
could become a practical possibility, and, 
further, that it is iiiconeeivable to them 
that, ill dealing witii any scheme of con- 
stitutional change in India, Parliament 
could fail to proidde such safeguards as 
may be necessary to ensure the due pay- 
ment of pensions to ofiicers who have 
served the country. These pledges 
obviously apply ecinally to the Sendees 
v'hieh Sir Henry Gidney has in mind as 
to those controlled by the Secretary of 
State, and the powers conferred! by the 
White Paper are such as we believe will 
enable them to be implemented without 
any question arising of pensions, in ease 
of default, being actually made by His 
IMajesty’s Governnumt themselves, i take 
tiiis opportunity however of correcting 
a |) 0 !^sible misunderstanding on another 
point. I see it suggested -in the Press 
this morning (and, incidentally, I would 
draw the attention of the Chairman and 
the Committee to yet another leakage of 
our proceedings) that I had stated that 
gazetted officers and subordinate ser- 
vices would be treated similarly to the 
superior services, the implication being 
that they would be so treated in all 
respects, A comparison of paragTapli's 
182 to 189 and 191 to 194 of the White 
Paper will sliow’ tliat this is 2 iot the ease. 

I will explain the matter in gi‘eater 
detail in the note that 1 have promised 
to circulate. 

Sir Hari Singh Gour. 

11,GS8. My Iford Chairman, I under- 
stand the Secretary of State is, at the 
p 3 ’esent moment, confining himself to the 
elucidation of points arising out of the 
White Paper without giving his own 
\'iew' on the various points after con- 
sideration of the evidence wihieh has been 
given on tliis subject by responsible wit- 
nesses, including the representatives of 
the Indian Officers^ xissocialion ? — I am 
giving eviidkmce of both kinds. I am 
defending the proposals of the White 
Palmer, but in my defence I am by no 
means ignoilng the evidence that has 
been given to the Committee. 

11,689. May I in this connection draw 
the attention of the Secretaiy^ of State 
to a ]>assage wffiieh occurs in the Simon 
Report, volume II, page 289, paragraph, 
330, to the following effect/ None of 


the provincial Governments recojnmeads 
the continuance of All-India recruitment 
for the irrigation branch of the Indian 
Sendee of Engineers or for the Indian 
Forest Sernce/l Do I take it that this 
■view has found favour with the authors, 
of. the White Paper f — No. .In the White. 
Paper we propose a transfer of the Ber-. 
vice. What I wms doing yesterday jn 
answer to certain questions, wus einx>liasis- 
ing wffiat I tliink is accepted by all of 
ns, namely, the great importance of the 
Irrigation Department and the dilffieulty 
in view of its extent, say, in a province 
like the Punjab in applying to it special 
treatment. 

11.690. But the view" of the Simon Com- 
mission wms that these services should 
be provincialised according to ilie view 
of the provincial Governments ; that all 
tlie provincial Governments were for the 
provincialisatioii of tliose senlces. In 
the passage wliieli I have referred to, 
the view' of the provincial Governnumt 
Avas that the All -India recruitment for 
these services should not continue — That 
is tile proposal of the White Paper. 

11.691. So I wish to point out that 
the proposal of the White Paper accords 
with the view"s of tlie provincial Gov- 
ernments referred to in the Simon Re- 
port. ? — With the vicAVs of the provincial 
Governments referred to in the Simon 
Report, that is so. 

11.692. It has been said in a question 
or two that if the provincial isation of 
the seiviees took place, there might be 
an elimination of the European element 
and in consequence a detenoraiion of 
efficiency. I wisli to point out that this 
proposal of the White Paper is in 
accordance with the Anew of all the pro- 
Alnciai GoA^ernments avIio aacic consulted 
by the Simon (Vmnnission f — That is 

It is ImAA’eAcr fair to say — and allusi >n 
Avas made to this fact yesterday—that in 
the Punjab there is a dilferene of opinitin. 

11.693. That difference of opinion might 
have arisen since the ])r(>vineial Gov- 
ernments had AAultten to the Simon Com- 
mission at the time ? — Yes. I have had 
my attention called to th(‘ passages in 
the report of the Simon CfflfrTissioii ; I 
think they amount to this, that the 
Governments took the aIoav that Sir Hail 
Smgh Gour has just stated... The ex- 



perts, on tlie other liaiid,, took the other 
view. '' 

Sir Mari Singh (rOMf.] That is so. 

Marquess of : Beading. 

11.694. Is it riglit that the Coiniiiission 
itself took the other view^ too f- — No, the 
Goniuiissioii itself aec'epted the views of 
the proviiieiai Grovemmeiits, but in evi- 
dence there was contrary evidence given 
by experts. 

11.695. I may be wrong about it, T 
am only just looking, but I see almost in 
The sentence that foiloAvs from AAdiat Bir 
Hari Singh Goiir read, “ some of the 
heads of these Departments take another 
vicAv’^ — tiiat is the experts. 

11.696. Then follows this sentence : 
*'‘We ourselves see strong advantages in 
the preservation of All -India reeruitoent 
]iarticularly for the Irrigation Service/^ f 
— Let us just carry it on to the 
end, Lord Beading. 

11.697. Tes, I have not read it all ; I 
onljJ' noticed that ? — I thought in the 
recommendations at the end the pro- 
vinelai recruitment was accepted. 

11.698. I lunv? i-ead through hastily all 
that paragraph ; it does not qualify that ? 
-—In any ease, if the seiwice is to be a 
provincial seiwice, I think that tlie Coni- 
niittee should realise the difficulties that 
there may be in All-India recruitment. 
Lr>rd Heading, I have g’ot i\ov: a further 
])assago here in which it is coiTcct to 
say tiiat the actual conditions of recruit- 
ment were left open. The transfer was 
accepted, Init tlie conditions of 1‘ecruit- 
ment Avere left t>]>en. On page 314, para- 
graph 3(>7, it says : It is a matter for 
consideraiion Avhether the Tmgation Ser- 
vr^c and tlie Forest BerAuee should not 
hv siiuilaily recruited ” — that is to say, 
Aipon an Alhindia basis. 

Marquess of J'er::B:ig.] I only made the 
comictimi because tlie passage that Sir 
Hari Singh G-oiir read, coniined as it was 
to Governments, nevertlndess did not 
brm j; in the fact that the Commission 
hail not .acco'pted that. 

■ Bir Hari Swgh Gonr.] I was dealing 
Avith the of the provincial Govern- 

ments as conveyed to the Statutory Com- 
mission. . 

Marquess of Beading,].. Quite right. 


Sir Han i Singh Otnir. 

11.699. May I also druAA^ the attention 
■ of the .Secretary of State to a. passage in 

the Lee Commission Report, igara- 
graph 14, page 8, AAdicre tiiCA' point t)iit 
that the continuance of an All-India 
Beiwice amenable to an outside autliority 
is a constitutional anomaly ? M.ay I 
quote the exact Avords '! ‘‘ In the trans- 

ferred field the responsibility for ad- 
ministration rests on Ministers depen- 
dent on the confidence of jirovineial 
legislatures. It has lieen re|)reseiited to 
’iis that although Ministers have lieen 
given full poAver to preserilH* policy, tlnp’' 
might be hampered in (‘arrying it out by 
the limitations to their (-ontrol over the 
All-India Services inasmuch as members 
of these seiwices, unlike those of pro- 
vincial seiwiees, are appointed by the 
Secretary of 'State and cannot lie dis- 
missed except by him, whilst their 
salaries are not subject to the control of 
tlie local legislatures. Ministers them- 
selves have told us tiiat the All-India 
offieej's serving under tlieiii have with 
negligible exceptions given most loyal 
support in carrying out their policies, 
but the constitutional anomaly remains 
that the control over the tiamsferred 
field contemplated by tlie fi-a,mers of the 
GoAmrnment of India Act has remained 
ineoinplete.’’ The 'White Paper proposal 
tlie ref ore continues this constitutional 
anomaly for at least the next five years 
after tlie commencement of the ncAv 
Constitution Act. Is not that so '*? — Yes. 

11.700. Now if AA^'e examine the ques- 
tion in a closer light, is it not a fact 
that the recruitment for the next five 
years after ilie commencement of the Act 
would be of members of the Indian Civil 
Service or of the Police Service, who 
Avonld, during these years, carry on the 
duties AAdiicli are earriefl on in India by 
members of the Provincial Civil SerAuce. 
Sir Malcolm PTailey, with his (‘xpioriema? 
of the administration of India, AAnll 
perhaps bear me out Avhen I say that 
during the first few year^ tln^ members 
of the Police and India- Civil Services 
carry on exactly the same duties as the 
Deputy Collectors and ^Magistrates, and 
Deputy Magistrates and De'piity Super- 
intendents of Police. Is it or is it not 
so ? — { Bit Malcoh)} Ilgileg. ) Yes, dming . 
the first few years they do. 
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llyTOl, Therefore the result of the eoii- 
tiniiaiiee of r’ecruitment after, the com- 
mencement of the Constitution Act would 
be that you will have an aecumuiation 
of a iiiiinber of yoiing‘ men who, diiring 
those five years would be carrying on the 
duties which are ordinarily carried on by 
the members of the Indian Provincial" 
Services. Now, tliat being .the- case, 
what: data can 'be furnished at the end 
of' five years to judge' of the appropriate- 
ness of eontiiming the All-India reeruit- 
iiient ywhen the inain test of the necessity 
of having All-India Services would be 
wanting in vievr of what I have just now 
pointed out? — (Sir Saniuel Iloare^) I 
should not agree that the main test 
would be wanting. I think there are a 
number of tests., and I do not know 
which 1 should say was the main test. 
What I should have thought was mpst 
important to retain was a breathing 
space in which things could settle down. 
After all, however well the constitution 
goes, the first few years are going to be 
very difficult years. Further, we all, I 
suppose, admit the necessity of getting 
good men, British and Indian, into the 
various Services. I can imagine no 
greater calamity than that, if in the first 
dioieult years such changes were made as 
to endanger recruitment to the Services. 
On that account the whole basis of these 
proposals is that there should be a 
breathing space in which we should 
gather together as far as w’-e can the 
experiences of the period, but still more 
in which we could avoid any kind of 
grave anxiety taking place in the minds 
of the families, British and Indian, from 
whom recruits are drawn, with the result 
that the recruitment to ilmse Services, 
British and Indian, might be com- 
promised for ra^any years to come, and 
indeed for ever. 

11,702. In view of the last sentence of 
the Secretary of Slate’s statement, may I 
beg to ])oint out to liim that,, even assum- 
ing all that lie has said, the conclusion 
is a von Beqnitiir because there is a vei'y 
large body of ojdnion in India voiced by 
the representatives of the Indian Officers' 
Association which comprises a fairly 
large number of Indian members of the 
Indian Civil Service, 'namely 2(3, , as 
stated at page 1299, who might under 
tlie new Constitution prefer,, as the 
representatives say they would prefer, 


that their recruitment and eonditions'' of 
service . slioiil cl , l:)e , ii'ii cler the Governor- 
General. If the Secretary of State would 
pnt -tlie nev.'' recruits upon election, and 
ask 'them whetber they would like, to be 
under the control of tlie Secretary of 
State or tlie Government of India then 
the >ippreheiisioii he has in lus mind 
would be, to a laige measure, if not 
entirely, dispehed 1 — Sir I lari Siugb Gour 
is really raising a whole niim|K?r of 
different issues now. Indeed, in his last 
sentence, Im raised two issues as if ihey 
were the s.ame. They are very dilferent 
issues. He spoke at the beginning of 
■lis sentence of reciuitnient und(‘r the 
Governor-General, and be s])oke at the 
end of his seiihan'e of re(Ouitmeni under 
the Government of India. The two 
things are very differt,mt. 

11,703. I admit that.—- What exactly is 
ill liis mind ? 

11,704 I would inodify the statement 
that is made in the evidence and say we 
will assume the recruitment under the 
Governor-General f— Yes. Now there 
is an issue that the Committee should 
legitimately consider. Let me state it ? 

11,705. Yes ?— -It is said that Indian 
sentiment would be better reconciled to 
the reeruitmicuit of the All-India Services 
if the Governor-General were ihe recruit- 
ing agent, and not the Secretary of 
State ; the Governor- Gene nil, that is to 
say, at his discretion. Indian sentiment 
I would admit would favour an alterna- 
tive of that kind. On tlie other hand, 
the ease has lieen ;pnt to me that a 
change of that kind, wdiether it meant 
much or whether it meant little, would 
rightly or wrongly disturb the sources 
from which we draw reci-iiitment in this 
country. I am not quite clear myself 
wliat it is exactly that Sir Ilari Singh 
Gour, and those who ia>ld tins view, 
really contemp>late. Ho they contemplate 
that this changed method of recruitment 
should ])e little more Ihaai a change in 
name, or do they contemplate that it 
should he a change in substance, and if 
it is to be a change in substance, what 
exactly is it that they have in their 
mind' ? I ask this question juFilo make 
a debating point, but for this reason. I 
have always been very nervous myself of 
making a p>roposal of this kind, that 
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inight appear .to, mean much to India, ■ 
and ... might appear to mean little here, 
and I thinh that of all things that we 
wish to avoid it is misunderstandings of 
this kind j and I woidd like to know, if I 
may, from ' ' Sir Ha,ri Singh Ooiir what' 
ezaetly would be the cliaiige that he has 
in mind if the Viceroy became the 
reeruiting' agent instead of the Secretary 
of State. 

11.706. May I draw the attention of 
the Secretary of State to a question put 
to Sir T. Vijayaraghavaehaiya, 11,086, 
Volume II C, page 1299 : “Now as re- 
gaiVls the future recruits to the Indian 
Civil Service (I will deal with the other 
members later on) the view of your 
Association is that their control should 
vest in the Ciovernor-CTeneral, acting 
under the advice of the Public Services 
Commission f — (A.) It is sol’ The Indian 
sentiment favours the view that if there 
is to be a real res]>onsibility in the 
Government of India, and in tlie Pro- 
vinces, the Services should be under the 
control of the Governor-General and the 
Provincial Governments ? — But let us be 
clear about this, Sir Hari Singh Gour. 
You said just now the Governor-General 
at his discretion. 

11.707. Yes '? — Wliat do yon mean by 
the Governor- Gen era! and the PTOviiiciai 
Governments ? 

11.708. This is the logical conclusion I 
was dealing with. B am now coming 
to the practical side ? — Y'es. 

11.709. But T realise the difficulty of 
being wholly logical in matters of this 
kind, and I suggest that Indian senti- 
ment might he satisfied if the recruit- 
ment and control of the All-India Ser- 
vices during the transitoiy period of say 
five years is left to the Governor-General 
acting under the advice of the Public 
Service Corninission as is recommended 
by the Indian Officers’ AvSsociation f — 
Here again you see, Sir Hari Singh Gour 
I am not really splitting hairs over these 
phrases, but I want to ’]>e quite clear. 
You bring in now acting under the 
advice of the Public Sermce Commission. 
No dou bt the Governor- General would 
consult Public Service Commission. 
You do not mean more than that because 
you said just now he would be acting .at 

. , liis discretion, ^ 


11,710. Yes f~-“The, . sort of difficulty 
that . arises is this : Supposing, the*- 
Governor-General becomes t,he ,reciii,itiiig 
agent he becomes the recruiting, ' agent 
for the strength of the Indian Civil Ser- 
vice over the whole of India. 

.. 11,711. Yes f — That is to- say, it would 
be he who would decide the cadres for 
the Provinces, Now there I,' should like 
to liear the views of other Indian Dele- 
gates. I am inclined’- to think that the 
Provinces would resent that kind of 
interference. 

■ 11,712. But , they vrould resent , much 

more the kind of iiiterf ere,nce which the 
-White .Paper proposes where the reeruit- 
ment is left entirely to the Secretary of 
State who determines the number of posts 
to ]>e filled and the offices that the in- 
cumbents will hold, and control even the 
transfer from j^lace to place of those 
officers. That, I submit, is a much more 
detailed control by the Secretary of State 
than vvffiat is proposed by me ! — Constitu- 
tionalfv^ I sux^pose there is no difference. 
Tiie Gov'ernor-General does not act in- 
depcmdeiitly of Parliament. Constitu- 
tionally the channel is Parliament, the 
Seerri^ary of State, the Tieeroy, and con- 
st itutionaily tlume is no differenee, is 
tliere '? 

11.713. When the a}>pointment is made 
by the Governor-General at his discretion 
lie has a much larger measure of dis- 
cretion than he has as an agent of the 
Secretary of State mid of His Majesty’s 
Goveimment. In the one case lie acts not 
on his own responsibility ])ut as the 
instrument of His Majesty’s GoV'ernment. 
In the other case ‘he. has his own dis- 
cretion and that discretion might be over- 
ruled by tlie Secretary of State, but it is, 
nevertheless, a real diseretiiin wbieli he 
exercises and upon materials which he 
collects for himself. 

Sir Austen ChamherJahh 

11.714. May we be clear aliout this, 
Secretary of State, because the plmase, 
“ Gov’ernor-General acting at hi.s dis- 
cretion ” occurs in regard to many 
matters in the "White Paper and is of 
great consequence. Am I right in under- 
standing that the “ Govern or- General at 
his discretion ” means the Governor- 
, General free from any control by his 

Government or the Indian Legislature f — * 
'Yes.-\'' ■■ t 
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11,715. But subject to all tlie eonkol 
wliieii the Secretary of State constitu- 
tionally exercises over liini ? — That is 
bound' to be the constitutional position. 
You see, Sir Hari, it really comes down 
to this, that it is an issue between these 
two alternatives : If the change means 
very little, is it worth making in view 
of the anxieties that it does stir up in 
certain people^s minds ? If it means a 
great deal I think still more would it 
stir up anxieties, in the minds of the 
Indian Civil Service, and I feel still more 
Yvould it stir up anxieties in the minds, 
possibly, of Parliament ; but, as I say, 
this is a difficult issue and Ave have 
thought a great deal about it. Upon the 
Avhole, Ave thought that for this eompara- 
ti\ady short period it AA'as better to make 
no change at a.ll to go on exactly as aa^c 
are. 

Mr. M. Tl. Jaijalxer. 

11,710. i\Lay I ask the Reeretarc of 
State’s attention in this e.onneetion to 
paragraph 21, Clause 1 of the Governor- 
General ’s Instrument of Instructions ? — 
Yes. ■ ■ 

11.717. I want to know Avhethe]', as Sir 

Hari Singh Gour suggested, the Go\ornor- 
General in recruiting and continuing 
Avould acting at his discretion. I sup- 
pose that clause would apply to the 
Go verm General’s actions. Paragraph 
21, the first clause, says : ‘‘ The matters 

arising in your Departments AAhich you 
direct and control on your responrlbilit.v 
or in matters the determination of which 
is by laAv committed to your discretion’^ 
— that' is the technical expression — Yes. 

11.718. Then you go on to say : ‘"‘It 

is. our Avili and pleasure that you should 
act in exercise of the poAvers by la.AV con- 
ferred upon you in such manner as you 
may judge right and expedient for the 
good GoA'ernment of the Federation,” — 
tliis is the im]mrtant thing — “ subject, 
hoAvever, to such directions as you may 
from time to time receiAm from one of 
fiur Princiiud Secretaries of State ” f — 
Yes. 

11.719. So he Avould be guided by the 
Secretary of State under this clause f — 
Yes. 

11.720. So practically there would not 
be much distinction betAveen the Secre- 
tary of State controlling and reetniting 


on his own autliority, and the Governoi - 
'.General doing so at his OAvn discretion 
In . both, , cases the supreme authority 
would be the Seereta.ry of State ?"~-In 
both 'cases the supreme authority is the 
Secretary of State. That does ■ not, of 
course, exclude the possibility of d'ifferent 
arra'iigements being made, but those 
arrangements Avould be bound to be sub- 
ject to Parliamentary approval. 

11.721. But AAdiat I Avas suggesting Avas 

that, even if the GoAmrnoi -General ar 
his discretion Avas given this poAver, 
practically under this clause the Secre- 
tary of State Avould be empowered to 
giA'c such directiruis as he liked to the 
GoA^ernor-Geueral ? — Yes, constitution- 

ally. 

11.722. Therefore, the proposal, AA'hik^ 
it meets lh(‘ Indian wishes, does not 
slacken in any way the ultimate co^itrol 
of the Seci-etary of State ?— -That is just 
the kind of position that Mr. dayaker 
lias correctly explained that 1 wish to 
UA^oid. 1 Avish to avoid a misunderstand- 
ing, namely, that Ave appeared to be 
doing something that Ave Avere not really 
doing. 

Sir Abdnr HahinL 

11.723. There is the further considera- 
tion, is there not, that the Secretary ol 
State Avould not be acting in a inattei" 
like this wilhoiit consulting the Governor- 
General, so practically there aauII be 
dill'erence ? — 1 ihiiik practically there 
Avill be little or no diiference, unless, as 
1 say, changes Av(‘re made in the metliods 
gtmerally oi* I'ecruitmeiii. Changes might 
(‘qually he made ])y the S(‘creiary of 
State ns by the Governor-General. 

Sir Hari Goer. 

11.724. The other suggestion in ilii? 
connection is stated in the Ke])ort of 
the Services Sub-Committee of the First 
Bound Table Conference, ]mgo 65, Avliere 
I find the folloAving short statement : 

Dr. Ambedkar, Mr. Zafrulla ]Gia]% 
and Sardur Sampuran Singh an‘ averse 
to fnifher recruitment on {-ui All-India 
basis for tlu‘ Indian Civil Service and 
the Indian Police Service, save in respect 
of the European eleimmt in those Ser- 
vices”? — Yes. 

Sir Hart Shiglt Goar,] Tiie ^uggestion 
that is euibodied in this recommendation 
seems to be that the Secretary of State 
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may eonlimie to 3'eeriiit the quota of 
Eiiropeaii M'eiuljers of the Indian CiTil ' 
Service anti t!f.e Police Service, but' leave, 
tile Provinec.^K and the Government of 
India to ri-cr-ivir tin; rest. Is not that 
what you Tncant, Zafnilla Khan I 

Mi“. ZafniTla IC/Vn/o] Except for your 
addition «,.>f the \vor<is, and the Govern- 
ment of India.-’' 

Sir Hari Si^irfh Gour.] The Provinces. 
The Government- of India would also 
require some sei'vants. 

Mr. ZafrulJa Kkau.] For their own 
services ; hui- we were only dealiiifi: rvitli 
. Provinces. . ' 

Sir liar I Singh. Gom\ 

11.725. Yes. Is there any objecion to 
carrying out this x^roposal '? — -Again I still 
make ..my general answer which is really 
tlie basis of my pro])osals or the Govern- 
ment's proposals, mmiely, that in my^ 
view it is much wnser to make no changes 
at all in tiiis comparatively short |>eriod. 

11.726. That is an essentially conser- 
vative mind ? — That is it exactly. 

11.727. What would be the number of 
'^res!i',n’ee.ruits . .'during, . these ,fl years ' 
after the commencement of the Constitu- 
tion Act 7 — T am told sometliiiig in the 
nature of 200, European and Indian, 

11.728. Bo the Europeans w mid be 
something like 100, I suppose i — It is 
getting near half and half, is it not 7 

11.729. Yes. What is the full strength 
of the cadre of the Indian Civil Ser- 
vice and the Indian Police Services ? — 
I am told about 1,200 and about 700. 

11.730. Taking the Indian Civil Ser- 
vice, what percentage of the members 

of the Indian Civil Service perform 

purely judicial duties 7 — I could not pos- 
sibly give the percentage off ha ml ; I 
could have the figure looked u}.). 

11.731. But supposing that Ihci'c is a 

considerable pe.rceiitage, may 1 ask the 
Secretary of State whether he is pre- 
pared to give effect to the recommenda- 
tion of the Services Committee thui the 
further reeniiimeut to the judicial 

branch of the Indian Civil Service 

slionld cease ? I think the recommeiiT 
datiou is '^^v^itained on page 65, para- 
graph 2 : We recommend that for tire 
Indian Civil Service and Indian Police 
Services recruitment should' ,bc .ebiiti- 


imed to. be caviied out on an xill-Ind.'ii 
basis, but the inajoriiy of the Committee 
are of 'opinion that reeriiitnient for 
.judieiaP. officers should no longer be 
'niade in the Indian Civil Service ' ‘ 7— 
I '"was' 'just looking up .the proceediiigs 
at the -Round Table Conference. It is 
true to- say that there rvas a strong feel- 
i]ig expressed ■ against further reeriiit- 
inent. of this kind. . Since then, 'we , -have 
made a very full iiiquirj?', into the state 
of affairs province by province' in' India, 
and v:’e have come to the view— and t 
W'ill asl: the attention of tire Cominittee 
to and the advice of the CoiQ.iiutt{ 3 e on 
this point — that it 'would be .a mistake 
to stop recruitment of this kind. We 
feel tiiat recruits of this kind do add a 
very valuable element to the judieigl 
system in India, perhaps particularly 
in India -where so many administrative 
questions are interlocked writh eacdi 
other and with judicial questions. Our 
view is, subject to the further views of 
the Committee and the Delegates, that 
the Indian Judicial System would lose 
rather than gain by the absence of men 
of this kind. They do not amount tp a 
lai’ore number, and as the Committee i re- 
members, the otlief ehamerits in tlie 
judicial life of India, are "well repia^- 
sen ted in the Judicature, but upon 
whole we feel that it would ])e a mis- 
take to lose this element in the Indian 
Judicature. 

■ Sir A. Ah Sircar. 

11.732. Will ihis be one of the ques- 
tions that the Statutory Inquiry afu*r 
ffvo years will consider 7 — Yes, certain- 
ly. Perhaps I may just add ibis fur- 
ther observation to what I have just 
said. Ko doubt, everybody in tliis room 
realises the fact that: tljore is no racial 
discrimination at all These civilian 
judges are Indians as well as llrltish, 
and' nothing that I said just r.ow sug- 
gested .‘iny kind of racial discrimriia- 
tion between Indians and Eur' >]>ojny. 

Sir Ilari Singh Gour. 

11.733. The Indian feeling is that pro- 
fessional judges should 3iot he brought 
into competition with amateur judges, 
and the members of the Indian Civil 
'Service are amateur judges 7 --If the 
Committee would agree, I sho-iiid like 
Sir .Malcolm Hailey to give his views 
as . a practical administrator uprni a 
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point' of , that kind.. . {Sir MakoUn 
MaUey,) It is a matter, of course, that 
we have often discussed with Members 
of the High Courts, and I think I may 
say, witliout breaking any coniidonees, 
that India 11 judges in the High Courts 
have themselves often expressed to me 
an opinion of the value of having Ses- 
sions Judges draAvn from the Indian 
Civil Berviee. As for their bmng 
aniateiirs, the difference between the 
two is this, that whereas you take an 
Indian civilian and after five years put 
him through a jucUeial training, and 
then appoint him to the Judicial Ser- 
vice, in the case of men taken from the 
Bar, ■what "we do at present is to take 
them into the Judicial Service after 
perhaps one or, at the outside, two 
years’ practice at the Bar. That is the 
extent of the difference of judicial ex- 
perience or legal experience between 
them. The value of the Indian Civil 
Service judge is that he has had a con- 
siderable experience of ad minis trafive 
and police work ; he has also had wliat 
a very few members of the Bar liave had 
when they come into the Judicial Ser- 
vice, a large experience of revenue 
work. His administrative experience 
becomes of particular value if and when 
he is appointed to a High Court judge- 
ship, because Ih-e Higli Courts, as has 
been pointed out to the Joint Select 
Committee, have large administrafive 
functions. Certainly, wiien all the local 
governments were consulted, they not 
unanimously, I admit, but by a strong 
majority, pressed on general grounds 
for the retention of the Indian Ciyil 
Berviee element in the judiciary, and 
alihough many opinions have been ex- 
pressed by the High Court on the ques- 
tion whether judgeshix->s should be re- 
served in the High* Court by statute for 
civilians, and also on the question 
whether Indian civilians should be 
eligible to preside over those courts, yet 
the High Courts themselves, as a rule, 
have also been in favour of a^etaining 
Indian civilians in the judicial cadre.’ 

Mr. Zafrulla Khan, 

1.1,73-L In order not to have to refer 
again to this matter, may I clear up one 
or tivo mattcu’s that arise from your 
statement, particularly that part which 
compares the legal experience of those 
recruited from the Bar and the ^ex- 


perience of those, who .are drafted, into 
the Judicial Ser\dce from the ' Indian. 
Civil Service. You have said that liiose 
recruited from the Bar are recruited 
gonerally. a.fter one .year — at the outside 
two year’s practice. There, I would 
not di.fier mucli .from you. In some 
Provinces it is sometimes tliree, four 
■or five 3 "ears. .My question is this : Is 
it' .not a fact that those who are re- 
cruited from the Bar after two or 
three years’ experience of practice are 
recruited as siibordiiiate judges aiid not 
as district judges That is so, yes. 

11J35. The members of the Civil 
Service who, after judicial training, are 
put into tile judicial braneli, are ap- 
pointed as district ■ judges 'f— That , is 
so, 

11.736. These Indian members of the 
Bar ^Yho are recruited as subordinate 
judges, after how many years’ experi- 
ence on the average do they become dis- 
trict judges 7 — After a considerable 
number of years. » 

11.737. Prom 15 to 20 ? Not al- 
ways, but a considGrahle number of 
yeat’s — from 10 upwards. 

11.738. Then it would be correct to 
say that as compared with the five years ^ 
experience on the administrative side 
of an Indian Civil Servant who becomes 
a district judge, they have 15 to 20 years’ 
judicial experience as sub- judges and 
more than three years’ experience as 
legal practitioners ! — Yes : that ex- 
perience as sub- judges is on the civil 
and not on the criminal side. 

11.739. OTien again, there is a small 
number of gentlemen wlio are recruit- 
ed from the Bar direct as district judges 
in some Provinces, at least — Yes ; in 
some Provinces a very small munber of 
appointments was made direct to tlie 
Sessions Judgeships from the Bar. 

11.740. And those who are appointed 
direct as district judges from the Bar 
arc not appointed with less than from 
10 to 15 yenrs’ practice ? — Yes. 

Sir AMur BaMm, 

11.741. A statutory lim ^^ tion of 10 
years 1 — That was an expenmonl th-at 
ivas tried in some of the Provinees. I 
think the general feeling was that 
direct appointment from the Bar to 
Session judgeships did not allow you to 



■'get men, . of the best chtss, that is ■ to 
;sa>v, that : if a man was really siiceessfiil 
,at the Barj he,, would not come in as a 
,Session judge but prefer to wait for 
his ehance of a High Goiirt jiicigeship 
afterwards..,,, 

. Mt. 'ZafruUa Khan.}' 1,'was. not con- 
testing any of your statements ; I 
merely wanted the material to be com- 
plete. 

Sir llegiaald Craddock. 

11.742. Might I put another point, 
my ]jO!*d Chairman f Ic may he as Sir 
Malcolm Hailey said, that in the 
Pmija^i the civiliiin judge has ro pre- 
vious experience of the administration 
of civil justice ; but in some Provinces 
the practice has been in force for a 
good many years of putting rhe man 
who has chosen the judicial service in 
for certain periods to do the work of a 
subordinate judge before ho is after- 
wards i>rom()ted to be district Sessions 
Judge. I do not know whether it is 
done in the Punjab ; I know it is in 
the other Provinces. On tlie other 
hand, I would like to stress one point 
on that subject, and that is that the 
magisterial experience of liio Indian 
Civil Service judge, which may have 
been over many years, is of extreme 
value to him in regard to all the 

nal cases that he has to deal with, so 
there is a great deal of compensation m 
the case of the civilian judge for per- 
haps not having studied the law t{uite 
as much as some of the mern'oers of the 
Bar 7 — I might add 'to my statement in 
view of wliat Sir Reginald Craddock 
has said that the civilian judge has al- 
ways had a somewhat lengthy experi- 
ence as a magistrate, and when the High 
Courts have discussed the merits of ap- 
pointing civilians to the judiciary, they 
have always emphasised his %mlue as a 
criminal judge. 

Archbishop of Oanterhiiry» 

13.743. May I ask one question of the 
Secretary of State on this important 
matter ? There was a good deal said 
dming the evidence about the ad\'is- 
ability, even if no change is made in 
regard to promotion of Indian Civil Ser- 
vice n‘en to’ judicial office, that ah 
ception might be made in the case of a 
Chief Justice. I understand it is' : the 


■■practice now that' an Indian Civil Ser- 
vice man who has been a H'igh . Court 
judge, has not been eligible for appoint" 
inent ■ as Chief Justice. I tliiiik., ," you 
indicated:, in ' ,,tlie evidence ■ that you 
Uiought that, in spite of that, you v/ould 
wish that present bar* to be' removed. 
On the other hand, others (I think Lord 
Reading) seemed to think that there 
might be great advantage in at least in- 
sisting that the Chief justice should be 
a man -who had throughout been trained 
as a lawyer ?~(Sir Samuel Hoare.) I 
have always felt that these are very 
difficult questions and they are essen- 
tially questions for the Committee lo 
discuss. My own Hew is, once again, 
that it is better to leave things as they 
are, I think, for this period. 

11.744. But in this case, things as 

tk.ey are mean, a3 I gather, that an 
Indian Civil Service man is not 
a])pointed to a chief justiceship f — We 
have left that question very open for 
the Committee. It is really tied up with 
wliether you should maintain or not the 
percentages in the appointment of judges. 
Our proposal at present in the White 
Paper is to remove all those restrictions. 
I think if you remove restrictions that 
might be argued to be to the advantage 
of the civilians, ought equally to 

remove tlie other restrictions. But as I 
say, it is a question that I think is 
open to a difference of opinion, and I 
have never wished to dogmatise about it. 
My general view is that it is better to 
leave things as they are, leaving open 
the question as to whether or not we 
should remove these restrictions. 

11.745. But my point i>s that you are 
making a change in the White Paper of 
things as they a-re. As things are, an 
Indian Civil Sendee man is not a]>- 
pointed to the post of Chief Justice. 
My reference is question 8000 f — I think 
His Grace has made a perfectly valid 
point. It is an issue that is tied up with 
the question that we discussed in July, 
namely, whether ' there should be any 
restrictions or -whether there should not. 

Marquess of Salishurg. 

■11,7^6. But I understand that in prac- 
tice /you have never appointed as .Chief 
Justice anybody except a lawyer ? — That 
is:- so.' 
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Lord Irwin. 

11.747. Tiiere is no statutory bar at 
present to an Iiiditm Civil Service man 
being appointed i — (Sir Malcolm Hailey.) 
Tile statute lias been so interpreted. 

Sir Itcginald CraddocJi.] But be very 
frequently is appointed to act for some 
considerable time. 

Marquess of licading.} That is only 
an acting appointment. 

Sir Earl Singh Gour. 

11.748. Now coming back to the 
answer given by Sir Malcolm Hailey, 
may I ask him : Is it not a fact that 
while an Indian Civil Service officer when 
he is told off to do judicial duty is not 
necessarily a law graduate or has any 
legal qualification. Every iiicinbej* of 
the Bar who is appointed to a judicial 
office is in^'arial)ly a. law graduate, ad<led 
to which lie has had some forensie ex- 
perience ? — That is so, ceidainly, yes. 

11.749. And if tlw. considerations 
which Sir Malcolm Hailey had pointed 
out for the composition of the judicial 
service in India were sound, wtnild it 
not follov; that tliey would have been 
accepted by the British Ca.])inot and in- 
troduced into England and the other 
st'lf-governing Colonies of the British 
Empire ? — (Sir Sainvel Iloare,) I slioukl 
not like to make an answer about that 
at all ; I think it is x'ery much a matter 
of opinion. 

11.750. Now T wish to refer to another 
question, that is with reference to the 
accruing rig] its. It is stated in the Lee 
Commission Report that there should he 
a legal covenant, a contract. I will 
draw the attention of the Secretaiy of 
State to page 49 of the report. The 
heading is ; The Safeguard of a Legal 
Covenant.^^ The Commissioners say in 
paragra|>h 85 : As regards emoluments 
generally, we consider that, in all cir- 
cumstances, the most i^ractieal form of 
safeguard would be a mutually binding 
legal covenant, enforceable in the Civil 
Courts, between the officer and the 
authority which has appointed liim. We 
recommend therefore that such a contract 
should be entered into in the ease of 
all future recruits, and, that to secure., 
the position of existing officers, a similar 
contract to he entered into,, so framed 
as to cover the remaining liabilities coh- 


uected with their service and the privi- 
leges. to, which they may .be entitled,,”' . 
Has the Secretary of State , considered' 
the advisability of 'adopti.ng tliis pro-, 
cedure in preference to embodying them' 
in the constitution Act f — Yes. Not oiily ,' 

. have ■ we considered it, but I think suc- 
cessive Governments, have considered it, 
and the more we have considered it the 
more ini] nacti cable we have found it. 
It is in actual ]iraetiee quite impossible 
to put inlo the ibrm of a legal covenant 
all the eontingerLcies connected with a 
great and eornplicated service. 

11,751. Then as regards the right of 
eoTn]iensation to officers, tlie Secretary of 
State stated yesterday that it is left to 
the Secretarv of St<de to determine the 
amount, it any, oi the rompen-^aiion to 
which an olfieer nuglit ]>e hehl entitled. 
Might I 111 t hi - < on neffi ion draw the 
attention of the Secieiarv of State to the 
following recommendation contained in 
the Lee Repoit, paragiuph 82, on pages 
4b and 49. TIu-y >«y . “We recommend, 
tiiei’eforiy that the Secretary of State 
siiould refer such Ciaims for eonipensa- 
tioii, as they arise, for consideration and 
report by the Puldie Service Commission, 
vvliich, being t.lie e:xpert authority in 
India on all Servict3 (|uestions, will be 
\reli {pialiOed to fujTii a just opinion. 
The Indian IMeml^ers, however, would 
hmit the reiVimices to the Puhli <3 Ser- 
vice Commission to cases other tlian 
tlmse necessitated by retreuclmient or cur- 
tailment of woi'k. In such cases they 
consider there wotild be no ground for 
eompensatioii except for the incumbent 
01 the post abolished.'” The question T 
wish to ask tlie Secretary of State is why 
no effect has lieeii given to this recom- 
mendation f — We do contemplate that in 
many eases the Public Service Commis- 
sion would be consulted. It seems to 
me very valiialile that there should be 
consultation of that kind, but there is a 
diffierenee, of course, between the con- 
ditions contemplated under the Lee 
Commission, namely, when the Goverimient 
in all its activities was directly under 
Whitehall and the condition in which 
there is a large transfer of responsibility. 
That really makes the reasorr^hy we 
cannot go further than say would 
encourage consultation with the PubUe 
, Seridce Commissions. It would he very 
difficult, I think, to make it compulsory, 


i/i view of ■ the changes, that are .taking . 
place. , , 

Mx.. . ZafriiUa Khan. 

: , 11,752. Secretary of State, .would not 
it be^ as a matter of eoiirse the case, that 
when the ease comes np to the Secretary 
of State it will come np with the opinion 
of the Government of. India f—Yes. 

■ ,11^753.., And poss,ibiy of the Governor- 
Geiierai as being charged specially with 
regard to the saf egnarding of the rights 
of ' the ' Piiblie Services md, as a. matter 
of coarse, withont making any covenant 
to that ell'eet, as it were, the opinion of 
the Public Service Commission^ -will in 
due course have been obtained ? — I 
should think ordinarily that would be 
the case. I should think always, but I 
do not want to appear to be too rigid 
about it 

11.754. I rather thought that wmuld be 
so f — wmuld have thought so. It seems 
to me to be the obvious course for a 
Secretary of State and the Governor and 
the Governor-General to take in circum- 
stances of that kind. 

Sir Hari Singh Gour. 

11.755. Under the proposals of the 
White Paper the Seeretai'y ot State 
W'ould be bound by the advice given by 
his advisers upon two points, namely, the 
framing of rules and, secondly, the de- 
cision on appeals. As^ regards the 
framing of the rules I Avish to ask the 
Secretary of State AAdmther the time has 
not come Avlien he should frame^ rules 
limiting the right of compensation in 
accordance with the decision of the Law 
Officers of the Ciwn and the despatch 
of his predecessor Lord Peel quoted in 
thf^ Lee Commissi oifs Report, and make 
it abundantly clear that those are not 
eases for compensation ? — I hoped I h^id 
made my position quite clear yesterday 
in ansAver to a number of questions.^ T 
did speeiiically say that Ave Avere basing 
our general attitude upon those tAVo 
lines, namely, the opinion of the Law 
Officers of the CroAvn on the one hand, 
and the interpretation based upon 
groundsL-^f -wider equity given by Lord 
Feel as Secretary of State subsequently. 

11.756. But that, no doubt, is the view 
of the Secretary of State io guide him 

, in Ms executive , actions Yes. , ■ ' 


. 11,757. But ' Avhat I Avas, suggesting is 
that, in order to make sure, that the, 
rules ■■ do, not contraA^ene the opinions 
given by the Leav Officers of the CroAAm^ 
the , rules . should .be .framed iioav to the 
eheet. that- the cases cleMt Avith 'hj .Lord . 
Peel and the .Law Officers ' of the , Gi’oaaui 
are not caseS'- admitting of compensation f, 
'—I do not' understand that question. . .If 
I have folio Aced Sir ' Hari .Singh , Gour 
aright, it Avould mean,, that there . AA'ould 
be no eompeiisatioii at all'; is that so ?■ 

11.758. YYs,. that,, is" so : .not .in, .those 
cases-, f — 111 Avhat cases Avould there' .-be 
compensation f 

11.759. That is a question. So far as 
I am concerned, in no ease should there 
be compensation, but I am not deal- 
ing Avith that point noAV ^—Then it is not 
Avorth our Avhile going on arguing about 
it, because 3^011 take the vieAv that there 
should be no compensation at all. I do 
not take that vieAv : so there is no basis 
of agreement between us. I take the 
vieAv tiiat in certain eases there should 
be some compensation. 

11.760. The point I Avas making to the 
Secretary of State Avas that the cases in 
which there should be compensation 
should be defined so that they may not 
be improved upon or enlarged later on ? 
— The trouble is that you cannot define 
these cases. They are realty indefinable, 
and, as I said yesterday, Ave have no 
intention Avhatever of involving the 
revenues of India in extravagant and 
unjustifiable expenditure under that 
head. That fact is shown by our record 
over the last fifteen years, but we do 
feel that somewhere or other there must 
})e a discretion of this kind. 

Sir Ahdiir Rahim. 

1].,761, I just want to put two or 
three general questions. Secretary of 
State, I should like to find out Avhat 3 mur 
view is as regards the control oAmr the 
Indian Cml Seiwice and the Indian 
Police Service that aauII be left Avith the 
Provincial Government which employed 
the officers under the proposals of the 
White Paper ? — Sir Abdur Rahim, would 
you make your question a little bit more 
precise ? — I am not quite sure to what 
you refer. 

. ; .11,762. I will take, for instance, the 
number to be recruited. Supposing the 
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(jovernmeiit of a Province says, “ We 
vrant five officers/’ or something like 
that : 'wiil the Secretaxy of State have 
an absointe diseretiun to recruit a larger 
number if he likes f— Certainly, ■■ up to the 
cadre strength, he must have the 
ultimate authority. I do not think you 
can avoid that, but I am not at all eon- 
ten iplating a slate of affairs in which 
there would be a difference of opinion 
upon a. question of tliis kind. It is not 
as if each of those various interests is 
going out to try to have a controversy 
with the other. I would hope that there 
v/ould not be a difference of opinion. 

].1,763, Would the Seeretai’y of State, 
therefore, consult the Government of a 
Pi*ovinee as regards the number f — They 
alwa,ys are consulted nowy and certainly 
we should go on consulting them. 

11,764. Tlie Government or the 

Governor : that is the distinction I 
have in mind ? — Constitutionally the con- 
sultation would be with the Governor, 
l)ut in actual practice no doubt he would 
take the Government into his confidence. 
What happens is this, is it not, Sir 
Abdur Rahim : There is a cadre up to 
wliich you recruit and then you consult 
with the Provinces as to what their 
i*equirements are. Perhaps Sir Malcolm 
would amplify for the benefit of the 
Committee what I have just said. (Sir 
Malcohn Bailey.) There is a cadre 
strength laid down which contains an 
element of leave reserve, txmining i^eserve, 
and the like. Every year recruitment is 
irmcle against calculations which show 
vv'hat are likely to he the number of 
vacancies in the cadre owing to various 
causes. The Local Government is always 
consulted as to the exact extent of those 
probable vacancies, and the Secretary of 
State then recinits that number of men 
wlu) are necessary to fill up the vacancies 
that are likely to occur. To that extent 
the Local Government is always con- 
sulted. The Local Government is not eon- 
snlied as to variations in the cadre year 
by year, though on occasion the Local 
Government does put forward to the 
Secretary of State the necessity for vary- 
ing the cadre. For instance, under 
recent retrenchment proposals representa- 
tions have been made that certain . posts 
might be filled from the Provincial 
Service and not from the Indian Civil 
L109RO 


Service cadre. It .is on questions like, 
that that discussion does, ffike place 
between the Secretary of. State,, ,, the ' 
'Government of India aiicL the ' Local 
Govermiierit. 

Archbishop of, Canterbury. 

■ '11,765. ' Would Sir ' Malcolm, say when 
he speaks of Local Government now tliat 
would, of course, mean under the pro- 
posed changes the Provineia.l ]\Iinistry '? 
-—I think so in the fiitui’e, yes. 

Sir Abdur Rahim. 

11.766. Then the Local Government 
will not be in a position to vary the 
numbei— I mean to vary the cadre ? — 
(Sir Samuel Eoare.) No, you eanxiot 
avoid that, but, as I say, I hope that 
no difference of opinion would arise. 

11.767. As regards posting that is one 
of the matters which is in the Appendix. 
How is that going to be worked as 
regards the posting of officers f Is it the 
G-overnor-General who is to do the post- 
ing, or the Government— I mean the 
Governor ? — (Sir Blalcohn Bailey.) The 
initial assigning of Indian Civil Sexwiee 
or Police Officers to their Provinces is 
carried out by the Seeretaxy of State. 
The wording “ posting ” in the Appendix 
refers to the ]'>osting to particular 
apjxointraents within the Pxmvinee. The 
ordinary procedure is that the Depart- 
ments eonerened make suggestions for 
appointing a particular officer to the 
post of District Magistrate or trans- 
ferring him, or the like. In my exixeri- 
ence there is very seldom any difference 
between Ministers and the Governor as 
to these postings. They do come up to 
the Go^-ernor, and, on occasion, the 
Governor may have to speak to Ministers 
as regards the advisability of altexing 
their proposals for postings, hut it is 
not at the moment a matter which causes 
any gi'eat diffeience of opinion in my 
opinion between the Governor and the 
Ministers. 

11.768. Sir Malcolm, may I just put 
this : Now. as regards the posting of the 
Members of the Civil Service-^feat is in 
the Reserved Department, as it is called f 
'-—That is so, 

11.769. But under the new Constitu- 
tion there will he no such thing as a 
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Eeserved Department in the Proyinees, 
mid the entire secretariat^ I take it, will 
be' under the^ Ministers 'f — That is so>, 

' eertaiiiiy. . ■ 

11.770. Then how are these postings 
going’ to be eariiecl out — by the secre- 
tariat under the Ministers, or by ■ any 
Officer attached to the Governor f — At 
present, of course, the majority of. the 
Indian 'Civil Seivice are in Reserved 
Departments and proposals for their 
posting’ do come on the Reserved side to 
the Governor, though, at the same time, 
there are many Indian Civil Seiwiee 
Officers serving in Transferred Depart- 
ments. They are serving, for instance, 
as Registrars of Co-operative Societies, 
and the like, so that Ministers 
frequently have a vsay in the postings 
and transfers of Indian Civil Service and 
other officers. That case arises particu- 
larly in regard to Indian Medical 
Ber^dee Officers who are all seridng in a 
transferred Department. In the future, 
as Sir Abdur Rahim points out, all 
Departments will be transferred ; there 
will be no Reser\^ed Departments ; and 
the Ministerial heads of these particular 
Departments mil themselves be respon- 
sible for all postings and transfers, but 
where they concern the posting or 
transfer of a member of the Secretary 
of State's Services, the Minister in 
charge will have to obtain the con- 
currence of the Governor. 

11.771. In every ease the Government 
will have to go up to the Governor with 
the proposal 1 — (Sir Samuel Hoare.) 
You cannot say exactly what the pro- 
cedure will be as a general thing. No 
doubt Governors will arrange their own 
procedure in their own way, but tbe 
general position is as stated by Sir 
Malcolm Hailey. Actually how it is 
carried out must be a matter for an’ange- 
ment by the Governors in their respec- 
tive Provinces. 

11.772. What has struck me, and what 
I am p^^tting to you is thaf under these 
proposals the Governor must have an 
establis hmen t of his own — a secretariat 
of his own to carry out all these things f 
— (Sir Malcolm Hailey.) No, that is not 
involved at all. All these matters, will 
be carried out in the ordinary secretariat. • 
All that will happen will be that wfieh 


it is proposed, for. instance, that a Dis- 
■ triet . Magistrate should be transferred, 
or an officer shall be appointed 'as Com- 
missioner, or the like, the case will be 
sent ' to the Minister, or taken to the 
Minister by the Goveriior for his eon- 
eurrenee. 

11.773. I see. .As regards promotion 
up to the District Magistrate or the Dis- 
trict Judge it is automatic, is it not, 
and, be 3 ’ond that, there is an efficieiiey 
bar, and then there are selection posts, 
are there not f — The appointment of Dis- 
trict Magistrate is not automatic ; that 
is to say, that an officer is presumed to 
become eligible for the appointment of 
District Magistrate after about six or 
eight 3 ^ears' training. He is then defi- 
nitely selected as District Magistrate 
usuallj’' in an officiating capacity, first of 
all, and subsequently permanently^ It 
is therefore to that extent selection. I 
have known cases in which a Local Gov- 
ernment has refused to appoint an 
Indian Civil Service Officer as a District 
Magistrate, and lias kept him as a Sub- 
Divisional Magistrate practically the 
whole of his career. Wh.en a man is 
appointed a District Magistrate he re- 
mains in that cadre for the whole of his 
caveer, unless he is selected for the post 
of Commissioner, Member of the Board 
of Revenue, or any similar i-iost. 

11.774. Yes ; but, ordinarily, the 
Indian Chul Service Officer becomes a 
District Magistrate, or a District Ses- 
sions Judge. That is his ordinary ex- 
pectation f — Yes, that is the ordinarv 
rule. 

11.775. There is really no question of 
promotion at all then f — My point v'as 
that it is not in the phrase you used 
aid-omatie, because, in some cases, we 
may keep a man waiting for a consider- 
able time before we regard him as fitted 
to have charge of a district, but, as you 
say, the ordinary expectation of a Civil 
Servant is that at a certain time of his 
career he will become a District Magis- 
trate, or a District Judge. 

',11,776. Then after that the Commis- 
sioner^ or the Member of the Board of 
Reveniie— -those are what T think are 
'Caped-. . selection posts, are they not f — 
Yes, that is to say, that you might 
have, taking a Province like the Punjab, 



28 districts and five Commissionerships, 
therefore out of yonr 28 permanent Dis- 
trict Magistrates five have an expecta- 
tion of becoming Commissioners. The 
proportion is much the same in Provinces 
like the United Provinces. 

11.777. What I want to know is, \inder 
the proposals of the White Paper, who 
will make these selections for these 
higher posts (Sir Samuel Hoare.) I 
suppose the position will be exactly the 
same as it is with postings. (Sir Malcolm 
Hailey,): Yes, it will be the same position 
as with postings. One cannot say in 
advance exactly what the arrangements 
will be under the rules of business in 
each province, but substantially it will 
undoubtedly have to be the case that 
ministers will make recommendations for 
selection to commissionerships, but those 
selections wdll need the coneurrenee of 
the G<^vernor. 

11.778. It will really be that the 
Government %vill make the ■ selections, but 
it will require the assent of the Governor 
or province f — Yes. 

Marquess of Zetland, 

11,77'9. May I interpose one question 
there, m.y Lord Chairman, just to clear 
up the whole of that matter ? What 
would he the position with regard to 
appointments to the Secretariat ? Would 
those require the eoneurrence of the 
Governor or not ? — Yes, that is a posting 
‘which would require the eoneurrence of 
the Governor. 

Lord Eustace Percy. 

11.780. Provided that he is an All- 
India man ? — Provided that he is an All- 
India officer, and, of course, if we con- 
tinue the scheduled procedure, then all 
secretaries, save secretaries in the Public 
Works, or any other excepted Depart- 
ment, would be members of the All-India 
service. 

Sir Ahdur BaMm. 

11.781. And that is the state of things 

as at present, is it not ? — That is so, 
yes. _ ■ , 

11.782. There will be really no advance 
in that respect- — ^placing the offices more 
under the control of the Government of. 
the future f— (Sir Samuel Hoare*) I 
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think there obviously must be a change 
when a large transfer of new depart- 
ments takes place. The position then of 
these officers will approximate more 
nearly to the position of the All-India 
services under the transferred depart- 
ments. (Sir Malcolm Hailey.) The 
difference will be that the selection re- 
commendation will be made in the future 
by ministers but will need the coneur- 
renee of the Governor. At present post- 
ings of Indian cmlians, selections for 
secretaryships and the like, are all made 
within a reserved department. 

11,783. But there are only a few’' posts 
that in filling up require the eoneurrence 
of the Governor now — the more import- 
ant posts ; the others do not require the 
concurrence of the Governor. Is that not 
so ! — I do not think it is correct to say 
that, because being made in reserved de- 
partments the Governor can, under llie 
rules of business, and I think nearly 
alw’ays does under the rules of business, 
require that all such eases should be 
brought to him. I think I am correct in 
saying that in nearly ev(my local govern- 
ment these cases, coming within a re- 
served department, all come to the 
Governor by liis rules of business. 

Lord Irwin, 

11.784. May I interpose to get this 
clear, my Lord Chairman f The essen- 
tial difference between the present prac- 
tice and what will be the practice in 
future, if I follow the argument, is the 
source which makes the recommendation 
to the Governor f — ^Yes. 

11.785. At present in all the reserved 
departments, of course it is the reserved 
side wdiieh makes the recommendation. 
In future the recommendation will be 
made by ministers f — ^Yes, that is the 
entire difference and it is a very import- 
ant one. 

Sir Ahdur Bahim, ^ ^ 

11.786. May I know what your opinion 
, is as regards this ? Questions have, been 

put as regards Indians holding certain 
responsible positions in the ''‘irrigation 
and Forest Departments — ^that there has 
not been sufficient experience to say how 
• far the transfer of the services and the 
control of the ministers and those in the 
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traiisferrecl departments has afieeted the 
.efficiency of the .departments or not.- I 
shoiikl like to know from the Secretary 
of State as regards his experience of 
the Indian members of the Indian Civil 
Service, because quite a number of Indians 
have held very high posts in the Indian 
Civil Service in almost all provinces. 
Excepting the governorship, I think 
there . is no .post which an Indian has 
not held. I should like to know what 
opinion the Secretary of State has 
formed as regards their work? — (Sir 
' Bmiuel Moare^ It would be very pre- 
sumptuous of me, I think, to make a 
wide generalisation after a comparatively 
short contact with Indian affairs. I 
would ceifamly sa 3 ^, however, that it 
seems to me their record has been a very 
good one. Por further details^ I would 
like to go to an experienced adminis- 
trator like Sir Malcolm Hailey. (Sir 
Malcolm Hailey.) It would he very in- 
vidious if I had to express an opinion 
on Indian colleagues. I think where we 
have selected Indians for these high 
appointments, they have invariably done 
well. When I stated 3 ’esterday — ^which I 
think was the main point which Sir 
Abdur Rahim was referring to — that it 
would be necessary to see Indians filling 
the administi'ative posts of the depart- 
ni,eiits we were referring to them, such 
as irrigation and forests, before we could 
what had been the effect of the 
change, when I said that I was referring 
to the fact that the change that was 
taking place in those departments was 
not merely the substitution of Indians 
for Europeans, or a change that would 
take place, but a substitution of provin- 
cial services for All-India services, and 
it would be necessary to see some of the 
effects of the adn\inistratioii by members 
of the provincial services before we 
would be in a full position to judge of 
the change that was taking place in those 
departments. 

•Li ,787. In that connection, I should 
like to know vrhether it is not possible 
for the Government, as regards provincial 
services, to introduce a higher s^^tem of 
trainingntmd education than obtains now. 
I mean there would be no difficulty in 
their wajq would there ? — Samud 
Hpare,) I suppose the main difficulty is 
money .with all these tbin^, is it not f 


11,788. That- would apply to all ! — It 
applies to us .here, I .expect it applies 
, equall}^ to India. 

11,789.. There is .one thing'. I want to 
know about.: What is. now the Political 
Department f .You . know -at present the 
Legislature can deal . with . questions ' in 
that Department tlioiigii in a limited 
"way. Will the Legislature retain the. 
same power over the activities . of the 
Political Department when it goes- . u.nder 
the ■Vieeroj’- ? — ^I am. not quite clear. Is 
Sir Rahim asking this. as a general . ques- 
tion, ' or in its special .-application to ■ 
the services f 

11.790. Not as regards the services. 
As regards the Legislatures dealing with 
the Political Depai-tment, will they have 
the same power as thej" have now in the 
Legislatures ? — ^What powers have they 
got now ? 

11.791. As regards discussing questions? 
— This question of course has notliing to 
do with the services, and it does raise 
the other issues connected with the 
States with which we have already dealt 
at some length,. What occurs to my mind 
offhand — I did not know that this ques- 
tion was going to be raised to-day. 

11.792. If yoM do not want to answer 
it to-day, I will not press it f — I would 
say it VvUiild come in better in a more 
general constitutional discussion. 

11.793. Certainly ; I will not press it. 
That is all ? — I think if Sir Abdur Rahim 
'would look back at my evidence which 
I gave on Section 52, he would find that 
I did say something about it then. 

Sir Abdur JRahim.] I have no further 
questions. 


11,794. May I just ask one more ques- 
tion before we pass from that, because 
I am. not quite sure that I understood 
Sir Malcolm Hailey^s final reply about 
the Secretariat ? Of course, I under- 
stand that in the case of any officer who 
is a member of the Secretary of Statens 
service who is appointed to a Secretariat, 
the concurrence of the Governor will be 
required.. But take the case of heads of 
departments who may be appointed from 
what will be provincial services, for 
example, the post of Director of Public 
Instruction. What I am not clear about 


Marquess of Zetland. 



is this : In a case of that kind, would 
the Minister in charge of the Education 
Department be the dual authority 
appointing the Director of Public In- 
struction, or would iio have to secure 
the concurrence of the Governor to his 
appointment 'f— (Sir Malcolm Hailey.) 
When the Education Department or 
similar dex-)artments become entirely imo- 
vincialised, then the appointment of the 
head of the department would not re- 
quire the concurrence of the Governor 
unless some change wms made in the 
present proposals ^vhich would secure 
that the concurrenee of the Governor 
should be 1 ‘equired for such an appoint- 
ment. (Sir Samuel II oar e.) As long as 
he is a member of the All -India Ser- 
vices, then the concurrenee is needed, 

11.795. But he would not be a mem- 
ber of tile All-India Service ? — ^He might 
be now, might he not 1 (Sir Malcolm 
Hailey.) If I might make that clear : 
for some time to come in those ser- 
vices it is quite clear that the appoint- 
ment of the head of a department will 
require the concurrence of the governor, 
but vrhen they become completely pro- 
vin civilised, that is to sajq when all the 
present members of the Secretary of 
vState^s Services disappear from them, 
then the concurrenee of the governor 
will no longer be required in the terms 
of the White Paper unless some change 
is made in those terms. 

Lord Eustace Percy. 

11.796. Then the Depart mental Minu- 
ter of a provincial government in Irsdia 
'will have a great deal more power over 
the appointment of a head of 
his department than a Departmental 
Minister has in this country ? — (Sir 
Samuel Hoare.) That is about wdiat it 
comes to. 

Lord Bankeillour. 

11.797. Will the Inspector-General of 
Police be appointed wnthout the concur- 
renee of the governor ? — Mo ; he is 
obviously a member of the Secretary of 
Statens services. 

11.798. And always will be Tinder 
these proposals -For the period set 
out in the White Paper and hin.tip 
liament takes some other decision. 


Mr. Zafrulla Hhau, 

■ 11,799. Secretary of State, with re-'' 
gard to paragraphs 176 and 179' at page 
81, do I understand that, having regard 
to the functions which the Secretary of 
Statens advisers will have to perform 
under these proposals, their main fahe- 
ti 031 will be a sort of safeguard for the 
services? — Yes. 

11.800. Safeguard against whom ? 
Against the Secretary of State ?— 
Against the Secretary of State, against 
the British Parliament, against un- 
sympathetic people in India—in fact 
against a great many people wlio in 
theory may exist, but, in practice, I 
hope will not exist. 

11.801. Would not the Secretary of 
State himself be a sufficient safeguard 
against unsympathetic people in India ? 
— I am not sure what the services would 
think about that. This, after all, is 
mainly intended to reassure the services, 

11.802. What would be your own feel- 
ing with regard to the matter ? Would 
not the services rather consider the 
Secretary of State, being a member of 
the British Cabinet iiei'e, responsible to 
Parliament, and so on, would be a better 
safeguard than tv'o gentlemen, both of 
whom might be Indians f — I sliould like 
to hear Sir Malcolm Hailey view and 
Sir Pindlater Stewmrt^s view about that. 
My own view is that the services do 
attach importance to this safeguard. 
(Sir Findlater Stewart.) I am quite sure 
they do, yes. 

11.803. Then -with regard to the last 

two lines of jiaragraiih 179 : Any 

order which he proposes to make upon 
an a];>peal admissible Mo him under the 
Constitution Act from any such mem- ■ 
ber,^’ — what happens if an appeal 
comes up to the Secretary of 

State and he desires to dismiss it, 
and two out of the three colleagues 
(let us suppose there are only three 
colleagues) — say that he ought to 
aeeejit it ? — (Sir Samuel Hoare.) At 
present I am reminded that the Sei^re- 
tary of State has a vote and a casting 
vote. 

11.804. But my question is with 
reference to the language of the 
posal as contained in paragra iijx , 179, as 
to what would be the result. The pro- 
posal is, that in the case of any order 

the Secretary of State will determine 
the matters upon -which he will consult 
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Ms advisers. Supposing , there are 
three advisers, '■ two of whom will ^ not 
eoiicnr in his proposed dismissal of an 
appeal, then how^ does the matter 
stand i— I thm^^ a point that 

must he cleared up. As at present 
drafted, I read it to^ mean that the 
majority vote would decide, 

11.805. So that what it really amounts 
to is not whether the Secretary of State 
should carry with him the concurrence 
of so many, but the Secretary of State 
in this particular matter must carry put 
the wishes of the majority, whatever 
they may be I— Yes, that is the pre- 
sent position. 

11.806. That is under the proposal 
Yes ; that is the present position ; it is 
a continuance of the present x^osition. 

Mr. M. B, Jayaker. 

11.807. Including his casting vote I — 
Yes, so long as his easting vote^ is in- 
cluded. I am assuming it will be 
continued. 

Mr. Zafrulla Khan* 

11.808. That is a matter of detail, but 
it is a matter that struck me might be 
a difficulty in actual practice I— Yes. 
Sir Austen Chamberlain is here, a for- 
mer Secretary of State, and we could 
ask Lord Peel when he comes. I do jiot 
think that kind of case has ever arisen 
in living memory. 

11.809. But we are talking of the 
future and of the proposal as here 
expressed. PerJiaps a slightly different 
expression might meet the case I— We 
will look into Mr. Zafrulla Kban^s point 
carefully, and perhaps make a more 
detailed suggestion as to what had 
better be done. 

11.810. Fow on the question of com- 

pensation under paragraph 184 on the 
next page, the last three lines of the 
paragraph are : The Secretary of 

State will also be empowered to award 
compensation to any such person in any 

, other ease in which he considers it to be 
just and equitable that compensation 
should be awarded.’’ The first part of 
the par^aph safeguards all service 
riglits existing as at the date, of, "the 
appointment. What are these last 
three Aipes intended to ,sa|eg,us^d fr-r 
This paragraph is intended to give the 


Secretary of Btate the kind of discre- 
tion that we have been discussing. ’ , 

11.811. The discretion ' given in the 
paragraph is : ‘ Eve.ry person appoint- „ 
ed, by the . Secretary of .State will con- 
tinue to enjoy all service rights' existing 
as at the date of Ms a|)j>ointment, or 
will receive such • compensation for the, 
loss of' any of them, as. the Secretary of 
State may, consider just., ,, and., equit-, 
able. ’ ’ Would that not be necessary' I 
—It is really to meet the point of' the. 
accruing rights, and '.if it were .held in 
drafting that service' rights ” was ' a 
sufficiently definite expression to coyer 
both existing and accruing rights there, 
there might not be so much need for a 
paragraph of this kind, but I think it 
is safer to have it in. 

11.812. My point is this : provided the 
first part does sufficiently cover what 
it is intended to cover, the latter part 
might create criticism and suspicion in 
spite of the amplest safeguards provided 
in the White Paper I — We will look into 
Mr. Zafrulla Khan’s point. We do not 
want to have anything in the xiroposals 
that is not necessary. I can, however, 
conceive eases, into which I should like 
to look further, that might necessitate 
a paragraph of this kind. 

11.813. So far as compensation for the 
abolition of a post or a series of posts 
is concerned, I do not want to go into 
details, but may I take it as almost 
axiomatic that in considering any ques- 
tions that arise, regard would certainly 
be had, whenever there wms an alsolition 
of a post or a series of jmsts, to the 
creation of new posts that might iiave 
occurred during recent years I — I think 
yon have to take all those kinds of con- 
sideration into account, and it is be- 
cause many of them such as that are 
indefinable that one has to leave the 
power rather general. 

11.814. That is true, but I was think- 
ing of this : For instance, in recent 
years there has been a large increase in 
the number of High Court Judgeships, 
of which a proportion has gone to the 
Indian Civil Service. It would be rather 
anomalous that they should be going on 
appropriating all the increase I— I fully 
appreciate Mr. Zafrulla Khan’s point. 
It is a point that I do not dispute. 

14. 815. To my mind the more im- 
portant question is as to what is going, 
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to liappen in future^ and a proposal 
ragard' to that is .contained in para- 
graph 189. I understand that the 
general position has been subject to the 
actual piroposals and the explanations 
that you have given, that you consider 
it wise that during this short xjeriod, as 
you have termed it, before which an 
inquiry will be made under this para- 
gi'aph, and a new decision arrived at, 
there should substantially be no 
changes ? — Yes. 

11.816. I want to visualize what the 
pi^riod will be. I do not want to bind 
you to any speeitie period, but I look at 
it in this way. Although the period is 
described as short, and the second sub- 
paragraph of paragraph 189 itself is 
rather vague, I look at it in this way : 
It visualizes several stages. First the 
passing of the Bill which will take some 
time ; then it is coming into operation, 
which is again an indefinite period ; and 
then this definite live years after that 
before the Inquiry is commenced ; and 
then our experience of inquiries resulting 
from constitutional changes and so on 
shows that there will be some number of 
years during which the Inquiry will be 
in progress '? — I hope not. I do not 
want it to be anything like that kind of 
inquiry. 

11.817. Let us hope not, but it will 
take some time. Then there will be the 
period during which the new changes 
will be under the consideration of the 
Secretary of State and his advisers and 
the Cabinet, and then put before Parlia- 
ment for the approval of Parliament, It 
seems to me that the period will not be 
so short as you hawe had in view all the 
time. A further consideration is this. 
Supposing this period is not five years 
but a great deal more, and if all con- 
ditions in the meantime are to continue 
as they are that means that recruits 
during this period enter upon their 
service under the conditions that operate 
now, and then it logically follows that 
they must be guaranteed the continuance 
of all those conditions throughout their 
careers. It seems to me that even in 
the 3^ear 1975 ( and I can prove it by 
these figures) in these so-called autono- 
mous Provinces pi^aetically all the Heads 
of Departments will be people who with- 
regard to the conditions of service^, hud 
so on will be subordinate to and will be: 


controlled , by the Secretary, of, 'State, 
rather than by the Provincial . Govern- 
ment. 1975 is about the average date 
that I take f— -Yes ; but, Mr.. Zafniila 
Khan, even if his calculation is correct, 
will . see that it .is not a difference , 
between no years and 42 years, but it is 
between 30 years, if you take that as 
the life of a, civilian and a; number of 
years, the interim period before any 
change is made- 

11.818. Yes, but I was developing a 
question. I want to press this considera- 
tion, that having regard to the view 
that the Provinces have taken with 
regard to these services and to the state 
of public opinion, it would be extremely 
desirable to make this period as brief as 
possi])le and as dc'finite as possible, more 
particularly for the reason that any 
greater material required for coming to 
a decision upon these points would not 
be material witli reference to the 
efficiency of Indians and so on, because 
you could not in any ease get that within 
the period of five years, but it would be 
more with regard to the working of the 
new constitution and to give a breathing 
space, as the Secretary of State has put 
it ? — Yes, and, broadly speaking, the 
effects upon recruitment generally. 

11.819. During the course of your exa- 
mination you have said on a good many 
occasions that you would like the views 
of the Indian Representatives on some 
of these points ? — Yes. 

Sir Amten Cliam.herlain.l Are you 
leaving the Statutory Commission or con- 
tinuing on it ? 

Mr. Zafniila Khan. 

11.820. Ko ; it is with reference to that 
that I am j>utting a further considera- 
tion ? — Yes. 

11.821. I want to put this to you. 
Perhaps my own view could not be better 
expressed than it has been expressed in 
the Memorandum submitted by the Gov- 
ernment of Madras to the Indian Btatu- 
tox’y Commission f — Yes. 

11.822. It is in the Indian Statutory 
Commission, Volume VI, at page 26 of 
his Memorandum. This may Wtaken as 
tne typical Provincial view which was 
expressed as long ago as 1928 : So far 
as provincial matters are concerned, the 
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position is clear. ' Responsible- self-gov- 
ernineiit, if it implies any thing, implies 
that the Province must be free to recruit 
its own servants" as and' -where it likes. 
There can b no imposing upon it a 
body of men reeruited under regulations, 
from sources and on rates of pay pres- 
cribed by some outside authority. The 
All-India Services in tlie Provinces should 
be pro\incialised on the lines already 
being followed in the ease of All-India 
Seindces operating in the transferred field, 
e.g,, the Indian Educational Service. 
All the prospects that the present mem- 
bers of these services now enjoy should 
be reserved to them. In the case of 
posts beyond the time-scale where the 
changes proposed in the Provincial Gov- 
ernment make inevitable the disappear- 
ance of certain posts to vdiich members 
of a service had always been able to 
look forward, adequate compensation in 
the form of personal pa-y should ])e given 
to those men from ivhom under the 
present conditions these posts ivoiild have 
been filled.’^ WJiat I want to emphasise 
is that this view was lield five years ago, 
and this period of from 10 to 12 years 
before the results of the next inquiiw are 
completed makes nearly half the period 
of an mcnm])ent^s service, and it is not 
a question that is arising to-day. The 
view which I now' wdsli to put before yon 
as an Indian Representative is that no 
doubt the Provinces must be prepared 
to accept the anomaly pointed out here 
in the nature of things for a certain 
number of years, but if that number of 
years beeome.s very long there wnll not be 
that reality about responsi])i]ity in the 
Provinces which alone can justify and on 
the basis of -which alone the future con- 
stitutio]! can be judged. I w^ould, tliere- 
fore, xirge • upon the Secretary of State 
the desirability of making his new pro- 
posals, after the required information 
has been obtained and the material has 
been gathered, by whatever form of in- 
quiry he desires, as public as possible ; 
aind one -way of doing that, I venture 
to sugpst is this : During the discus- 
sions in the Services Sub-Committee , of 
the First Round Table Conference it was 
thought that perhaps 1939, which was 
one of dates fixed in the Lee Com- 
mipTon% Report for certain averages 
. being arrived at, would perhaps be a 
good date for the new proposals to be 


brought in, if it were possible to do so, 
I am perfectly eertaiii the Secretary of 
State eaniiot say Yes or , Ko to that at 
the present, moiiient, • but I have ex- 
pressed that view, and I hope the co-n- 
siderations on ,:wdiich it, .has been passed 
will be .kept in view 't— I .am much obliged 
to' Mr. Zafrulla 'Khan for , putting for- 
ward a view that I, know is very strongly 
held in some of the Provinces. It is a 
view that, this Committee certainly can- 
not ignore. Obviously wm shall take into 
account w^hat" he has said.- I can. , assure 
him that - so, 'far asT am eoncenied, 1 
have had in mind very much the kind of 
diffieulties that he has just explained to 
the Committee. None the less I have 
come . to the view that, taking into 
account the many reactions of proposals 
of this kind, the White Paper proposals 
are, on the v/hoie, the better proposals, 
but I can assure him that, whether that 
hi} tlie case or not, certainly I, and I 
am sure, all Members of the Committee, 
have taken note of what he lias said. 

11.823. One final question or, rather, 
suggestion, and it is this : It is with 
reference to something that was said 
yesterday with regard to the Irrigation 
and tlie Forest Services. With regard 
to all Sevices that may be provincialised, 
may I put this to you, that when a Ser- 
vice is provuncialised it would perhaps 
not be fair to force any Local Govern- 
ment to agree as a rigid matter, to any 
particular proi^ortion of Europeans being 
recruited into that Service on aeeoimt of 
the danger tliat the Province might then 
be forced to recruit second- and third- 
rate men to those Services under the 
new' conditions ? — Yes. 

11.824. I do not know' wdiether you 
would think that that would be a very 
relevant consideration ? — ^Y^es, I think so, 
and one of the diffieulties, of course, is 
the difficulty to which Mr. Zafrulla Khan 
himself alluded yesterday that even with 
no desire wliatever to have anything in 
the nature of racial discrimination a 
prom nee might offer, such terms of re- 
cruitment as to make it quite impossible 
for any European to take an appoint- 
ment, or any but an inferior European. 
That is one of tlie diffieulties. 

11.825. On the other hand, we have 
had cases (I think Sir Malcolm Hailey 
would, be able to recollect them) and i 
have some in view in the Agricultural 
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Service of the Piiiijab, where it was 
found that expert services of special 
Muds were required, and Europeans on 
contract were employed to render those 
expert services, and it would always be 
possible to do so ?— Yes, it would be pos- 
sible, certainly, : 

Mr. KhanJ] The only point I 

want to stress is that laying down any 
Mnd of compulsory restriction of that 
Mnd would perhaps not conduce towards 
the best interests of the Service. That 
is,, all I, .have to ask. 

Mmmhhai N. Me 

11.826. One question about the Secre- 
tary of State’s AdMsory Council, Pro- 
posal 176. That makes a mandatory 
provision that out of not less than three 
two members should be appointed out of 
those who have put in 10 years’ service 
or more under the Crown ? — Yes. 

11.827. Does not the Secretary of 
State consider it also advisable that some 
such povisioii slionld be made for in- 
cluding Indian members in the Advisory 
Council ? — I said yesterday that it was 
certainly our intention to make no 
change in the procedure. 

Sir MauuMal N. Mehta. ^ But here, 
if a mandatory provision like this is pro- 
Mded for men from the Service, sliouid 
not some mandatory provision be made 
for Indian members. 

Sir Austen Chamberlain. 

11.828. Does not the phrase cover 
Indians'; as well as Eui‘opeans -Cer- 
tainly, and, Sir Manubhai, there is no 
ulterior motive in this phraseology 
except to avoid the appearance of 
differentiation between one land of official 
under the Crown and another. 

Sir Manuhhai N. Mehta. 

11.829. The practice has continued now 
for 20 years of appointing an Indian to 
the Secretaiy of State’s Council, and Sir 
Tej was so appointed ? — I cannot imagine 
the practice being discontinued. 

11.830. Would the Secretary of State 
be prepared to leave ii a mere question 
of practice instead of making a, definite 
provision ? As we provide for Service 
men, would it not be better to provide 
for Indians ? — I am very open minded 
about it. I would have thought it better 


to leave it as it is, but it is not with me 
a question of principle at all. 

'Mr. Zafrulla Khan.] Would not a pro- 
vision that at least two out of six must 
be Indians meet the point f 

Sir Manubhai N, Mehta. 

11.831. I do not say at least two 
should be Indians. Some of them should 
be Indians ? — ^I will not say ‘‘fsoine/’ be- 
cause it is a very small Council, but 
anyhow I eaiinot conceive a break in 
what has, as Sir Manubhai has just 
said, been a practice for many years. 

11.832. In the absence of any such pro- 
vision there may be a break in the prac- 
tice ? — There 1ms not been. 

11.833. What I .iiieaii is that there 
would not be any eompiilsion f — ^There is 
not any compulsion now, and what has 
happened, as Sir Austen reminded us 
yesterday, has been that more and more 
we have availed ourselves of the valuable 
services of Indians on the Goiiiicil, 

11.834. It would create sjitisfactioil in 
India if such u provision were made 1? — 
My own view is that it is better to keep 
it open. 

Sir Austen Chambcrlam. 

11.835. You will bear in mind that if, 
under existing conditions, a number had 
been mentioned, it is quite likely that 
Secretaries of State would have felt that 
that miml^er must be treated as a maxi- 
mum, and the Council would not have 
reached the present numbers ? — I agree 
there is that danger. 

Sir Manubhai N. Meh.ta>] I do not 
ask for any maximum or minimum. 

Sir Austen CJumiberlam. 

11.836. There is one question which was 
not cleared up yesterday, and I think 
has not betm cleared up to-day about 
this statutory inquiry under Clause 189 ? 
— ^Yes. 

11.837. I understand tlie meaning of 
the phrase to be an inquiry which takes 
place pursuant to an Act of Parliament ? 
— ^Yes, 

11.838. Do you mean it to be pur- 
suant to a provision in the Constitution 
Act, or do you mean, by tie drafting 
adopted here, that there should be a 
special Act of Parliament when the time 
comes nominating the Commission ? — Ho, 
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I , certainly , , do . /.not mean tlaat ' there 
should be a special, Act. ,, I mean that 
it should emerge from the Constitution 
Act,, if 'there ,is: a . .pro vision of this kind. 


Chairman.] . I propose to adjourn now 
and' to meet to-niori’ow ,at 10,30 when 
the Secretary of State ,aiid his , advisers 
will again be in the Chair. 


{The Witnesses are directed to ivithdrauu) 

Ordered, That the Committee be adjourned to to-morrow morning, 10.30 a. m. 


5th October, 1933, 
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Lord Archbishop of Canterbury, 
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- Sir Hari Singh Goiir. 
Mr. M. R. Jayaker. 


Mr. N. M. Joshi. 
Sir Abdur Rahim. 
Sir Phiroze Sethna. 
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The MARQUESS of LINLITHGOW in the Chair. 


The Right Hon. Sir Samuel Hoare, Bt., G.B.E., C.M.G., M.P., Sir Malcolm 

Hailey, G.C.S.I., G.C.LE., and Sir ^Findlater Stewart, K.C.B., K.C.I.E., 

C.S I., are further examined as follows : 

Chairinan.] We will now deal with before discussion takes place in the 
paragraphs 119 to 121. Indian Legislature. 


Marquess of Salisbury. 

11,839. Paragraph 119 deals with the 
relations be^een the new Legislatures 
and the Ihiperial Parliaments — (Sir 
Samuel Hoare.) Is that so f It deals 
with the cases in which' the previous sanc- 
tion of the Governor-General is required 


11,840. Yes, certainly. W"hat legisla- 
tion is contemplated ? It is not sug- 
gested that the Governoi^-General would 
be. entitled to give leave to the Legisla- 
tui'es to deal with the Constitution Act 
itself f’-r-No, certainly not. Paragraph, 
110 safeguards that contingency. 
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11.841. Yes, that is what I thought. 

Would the Secretary of State then say^ 
what kind of Imperial legislation the 
Governor-General might give leave for 
the Legislatures to deal with f — He will 
realise that the words are very very 
wide : “ legislation which repeals, 

amends, or is repugnant ( even what 

is repugnant to any Act of Parliament) 
upon all those his consent is necessary 
before the legislation is introduced. 
What sort of legislation is contemplated f 
—It deals really with a number of Acts, 
some of them quite old Acts like Acts 
of the I’eign of William III dealing with 
the way in wdiich loans for India should 
be raised. Speaking generally, most of 
the Acts dealt with are not of great im- 
portance or urgency, and I think I could 
give the Committee an illustrative list of 
the kind of Acts that we have in mind, 
and that might legitimately react uj)on 
Indian affairs and justify a discussion in 
the Indian Legislature. Lord Salisbury, 
however, can take it from me that those 
Acts are mostly, as I say, historic Acts 
of the kind I have just suggested to 
him, and Acts of no immediate political 
importance. 

11.842. I am quite sure that that is 
wdiat the Secretary of State intends, but 
that is not what is provided in the para- 
graph. The paragraph is quite general : 
Any legislation with the eiseeption of 
W'hat is provided in paragraph 110, if 
the Governor-General gives consent, the 
Indian Legiislature may deal with ? — ^I 
think Lord Salisbury will see that para- 
graph 110 covers a very wide and im- 
portant field. 

11.843. “Any law affecting the 
Sovereign or the Royal Family, the 
sovereignty or Dominion of the Crown 
over any part of British India, the law of 
Britisli nationality, the Army Act, the Air 
Force Act, the Naval Discipline Act, and 
the Constitution Act,^’ that is to say, 
mostly dealing with what we call the Re- 
served Services and the Constitution Act *, 
but there is a whole mass of legislation, 
the Secretary of State wnll realise, upon 
■which the law in India is built up which 
W'ill be all open to amendment if they 
get the consent of the Governor-General f 
— All open to discussion if they get the 
consent of the Governor-General. 


11.844. You mean that the Governor- 
General might in the end refuse his 
assent to it Yes, 

11.845. Yes, but, at' any rate, the 
Legislature is to be competent to deal wdth 
all this legislation, not merely historic 
legislation f — I think it is difficult to 
avoid some provision of this kind. Dis- 
cussions of this kind of course have taken 
place under the present regime, 

Earl of Derby.] I wmnder if I could 
just ask this ; Lord Salisbury, could you 
yourself give to us (because it is a most 
important point) some idea of the sort 
of Act that you think might come up 
I think it would help us. 

Marquess of Salisbury. 

11.846. 1 can give one set of Acts at 
once : The Acts amending the Constitu- 
tion Act f — The Acts amending the Con- 
stitution Act are excluded altogether 
under paragraph 110. 

11.847. No, they' are not. It is the 
Constitution Act itself w-hieh is excluded 
under proposal 110, not the amending 
Acts f — It would rest wdth Parliament to 
make a similar provision in the amend- 
ing Acts. 

Marquess of Salisbury. 

11.848. It might do so, or it might not 
do so, but surely all this ought to be 
provided. Remember it is not merely 
what repeals or amends, but what is 
repugnant to, which is a most intricate 
matter. 

Lord Irwin.] Before Lord Salisbury 
leaves that point, whicli I think it is very 
important to get clear, is it not perfectly 
clear under paragraph 110, that it is out- 
side the competence of the Indian Legis- 
latures to make any law affecting the 
Constitution Act except as in the Act 
itself provided. I should have thought 
that was an absolute safeguard as regards 
that paidicular point. 

Marquess of Salisbtiry. 

11.849. My noble friend is much more 
competent than I am to construe an Act 
of Paidiament. I should not have thought 
the word “ affecting wa}uld necessarily 
cover that ? — It is certainly our intention 
that it should cover it. 

=Earl Wmterton.] Would it not heli) 
to elucidate this point if Lord Baliabuiy 
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tells us whatj , in Ms. opinion,, the word 
'Miffeeting does nieaa ? 

Mai’quess of Salisbury,] I am quite 
sure any noble friend will excuse me, but 
I am not a witness. 

Eari Winterton,] You are putting for- 
ward statements, if I may say so. 

Marquess of Salisbury, 

11.850. After all, it is very necessary 
that this Constitution Act should be 
properly drafted, is it not f — I do not 
know whether Lord Salisbuiw means to 
imply by tiiat that this is a draft of a 
Constitution Act. If he does I have told 
the Committee more than once that this 
is not a draft of any Act. 

11.851. One cannot, of course, forget 
the Statute of Westminster. The . Statute 
of Westminster is the Statute which 
controls, or, rather, jnstihes the full im- 
plication of Dominion status, and, there- 
fore, anything which approaches Do- 
minion status, or any exaetment which 
will import it is a matter for us to 
scrutinise very carefully. There is no 
doubt that the G-overninent intend that 
India should have Dominion status al- 
together. No one quite knows what 
Dominion status means, but that is what 
they intend. In those circumstances if 
you have a clause which reminds one at 
once of the Statute of Westminster, then 
it is* necessary to find out exactly what 
it does mean ? — I do not disagree with 
Lord Salisbury at all. We are all here 
to find out what these proposals mean. 
What I am tiwing to point out to Lord 
Salisbury is that, first of all, this is not 
the draft of an Act of Parliament, and* 
it may well be that the words we have 
used do not exactly cover our intentions. 

11.852. That is all I want to know ? — 
I have told him, however, that our in- 
tention is that the Constitution Act and 
amending Constitution Acts should be 
outside the purview of tlui Federal 
Oovernment altogether. 

Sir Abdur Baliim, 

11.853. Excepting so far as the' Act 
itself provides -Yes. 

A Marquess of Salisbury 4 

11.854. In order to clear the matter 
up with regard to other future legiria- 
tion passed by the Imperial iParilament 


which; is not directly, alieieting the Con- 
stitution Act, will all that be open to 
amendment by the Indian Legislature ? 
— This is not a question of amendment 
at all. This is a question of discussion. 

Lord BanlxcUlour, 

11.855. It is introdiieing legislation ? 
— It is not a question of amendment at 
all. It is a question of discussion. 

Sir Austen Chamherlaw, 

11.856. Is that so, Secretary of State ? 
The opening words of proposal 119 are 

will be required to the introduction in 
the Federal Legislature of legislation 
— The Imperial Parliament eonld always 
bar any intervention of that kind. 

Marcjness of Salisbury. 

11.857. Yes, it can. What you fore- 

shadow is that in any Act in the future 
passed hy the Imperial Parliament vcliich 
deals with India there will always be 
the sort of words : Notwitlistanding 

anything in the Constitution Act. con- 
tained ? — I suppose that would be 
possible. 

11.858. I evidently have struck n, vein 
which the Government have not thought 
of at all. I mean that particular set 
of points. I say that not by way of 
criticism Lord Salisbury is so anxious 
to make it appear that our proposals are 
very vague and badly eonsidci’ed that I 
must demur. 

11.859. I am sorry. I did not mean to 
say anything in the least bit derogatory, 
but, on this vast subject, it is not sur- 
prising that certain points should have 
escaped attention. I quite understand ? 
— I am not admitting that it had escaped 
attention. 

11.860. It had not escaped attention ? 
— No. 

11.861. I just wanted io dwell upon 
the words repugnant to and how 
far they go. Of course legislation per- 
petually touches other legislation, and 
any legislation which is repugnant to 
an Imperial Statute will require the 

‘ assent of the Governor-General before 
its introduction ? — ^Yes. 

11.862. But ho'^N^ is he to know whe- 
ther it is repugnant or not ? — I suppose 
he could receive directions from the See- 
retaiy of State and the Grovernment 
here. 
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11.863. It may be so, but tliere are 

masses of small points In iegislation 
wMeh toueli other legislation. Of 
course, I thought the answer which the 
Secretary of State would give me would 
be that he would have adequate advice 
in India as to whether it was or was not 
repugnant Yes, certamly. ' ■ ' 

11.864. Would he have a lawyer on his 
staff f--”Tha;t would rest with him and 
the Government of the day to decide, 

11.865. You think one of the Coun- 
cillors will perhaps be a lawyer ?--It 
might be so. It might be that there 
would he an Advocate-General who 
would advi>se him in questions of this 
kind. 

11.866. But the Advocate-General will 
be part of the responsible Government ? 
— We have not yet fully discussed the 
position of the Advocate-General : he 
might or he might not. 

Mr. M. B. Jay ether. 

11.867. The Federal Government may 
have an Advocate-General ? — Yes. 

Marquess of Salisbury. 
rJ,868. Then I noticed a further word, 
but I do not want to dwell upon this. 
The Secretary of State will put it right 
directly. The wmrds are : “ The con- 
sent of the Governor-General will be 
required to the introduction of legis- 
lation^^ f — Yes. 

11.869. But, of course, the repugnancy 
might appear in the forin of an amend- 
ment in the course of the passage of 
the Bill Yes. 

11.870. That is not covered by the 
words. I only just call attention to it f 
— No, but it is covered by Clause 121. 

Mr. M. B. Jayaher. 

11.871. Secretary of State, the provi- 
sion is analogous to Section 25 of the 
present Government o£ India Act f — (Sir 
Malcolm Hailey.) Section 67. (Sir 
Samuel Uoare.) Yes ; Section 67, 

Marquess of Salisbury. 

11.872. He can withhold his assent to 
the Bill f — ^Yes. 

11.873. That is the ordinai'y veto, of 
course. But the point is that, whatever] 
the value of the provision No. 119 is, 
it will not cover amendments to the .Bill 
— only the introduction of the Bilk I 


only call , attention to the fact, that that 
is so f — Yes. , 

11.874. Then ■ supposing (I. just put , 
this because I think the' lawyers who 
advise the Secretary. of State ought just 
to think of these things) that in psuiit 
of fact a Bill does go through 'the Indian 
Legislature without the consent of the 
Gfovernor-General which turns out to 
be repugnant, will that be eliaHen gable 
in a court of law f — I assume it v/onld 
either be invalid or vetoed- one or the 
other. 

11.875. It will be challengable, you 
say. If it is invalid, that assumes that f 
— No. I can visualise tiie veto being 
applied or the Bill being reserved for 
the Secretary of Statels assent. 

■ 11,876. No, because it might go 
through altogether, you see, and it 
might be found out afterwards that it 
wuis repugnant to an Imperial statute. 
These things happen continually in our 
own experience, of course 'I — Yes ; I 
would certainly say that if it was not 
vetoed and if it was not stox>ped in a 
constitutional manner of that kind, then 
it could be challenged in a court of law 
and declared invalid. 

Mr. Morgan Jones. 

11.877. Before what court, may I ask, 
wmuld it be challengcid ^--Presumably, 
the Federal Court. 

11.878. Would a Federal Court have 
authority to override the decision of 
Parliament in a matter of that sort ? — 
This is not overridi^.ig the decision of 
Parliament; this is carrying out the 
decision of Parliament. It is inter- 
preting the Constitution Act. The Act, 
Mr. M'organ Jones, would be. invalid 
fx’om the point of view of the Constitu- 
tion Act. 

Mr, Morgan Jones.l Yes, I see. 

L)rd Bcmlceillour. 

11.879. And there would be an apjjeal 
to the Privy Council Yes I under- 
stand there would be an appeal to the 
Privy Council. 

Marquess of Zetland.] Secretai*y of 
State, -with regard to the validity of the 
Act, do not the words in Proposal 121 
deal with that — but an Act will not 
be invalid by reason only that prior 
consent to its introduction was not 
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g'iven., , provided that it was .duly assented 
.to either l>y His Majesty, or by the 
Governor-General .or G-ovei’nor, 'as, the 
'case may 

M.arqTiess of Salishtiry, 

11.880. Then the conclusion Lord 
Zetland would reach is that if a Bill 
did get through the Indian Legislature 
v^liich repealed or was repugnant or was 
an amendment of an Imperial Statute, 
then it w^ould be valid even if the Gov- 
ern nr- General had not, in point of fact, 
given his consent ? — P.\.‘vided it does 
not controvert. ISTo. 110. 

Marquess of Salishury,] Yes, quite so. 

Lord Irwin»] Aaid I suppose, in such 
an event, it would always be open, 
would it not, to the Imperial Parliament 
to pass an amending Act ? 

Marquess of Salishiirij,] Yes. 

Ma,rquess of Beading.] May I point 
out that the words read by Lord Zetland 
go a very little way. 1 am not 
quarrelling with him *, on the contrary, 
I am, very glad to have the point raised ; 
but an Act would not be invalid by 
reason only of the fact that prior 
eonsfent to its introduction was not 
given. If it yet turns out to bo 
repugnant to an Act of Parliament, 
those words do not a,(icct it. You have 
still got to deal with what is repugnant. 

Marquess of Zetland, 

11.881. May we kaow what those words 
really do mean f I must say I was very 
much pU 2 ;zled by them. I do not under- 
stand what their road implication is “? — 
The object, in a seiitonee, if I may put 
it in the words of a layman, is this : 
Discussion may be all-’wed ; a Bill may 
be introduced ; the Governor-General 
may give his previou.s sanction, and io 
the course of the progress of the Bill an 
amendment may bo introduced that, we 
will say, controverts No. 110 or makes in 
some way an infringement upon the 
rights of the Imperial Parliament. Pro- 
posal 121 is intended to avoid the claim 
then being made, that because the 
Governor-General had given his ]>reviou& 
sanction at the beginning of the dis- 
cussion, the Bill at the end of the, dis- 
'cussion was valid. 

, Marquess' of. Beading,] ^ ' May- I' make 
one suggestion ? . 


■ Marquess oi Zetland. 

11.882. May I just point out that these 
words say, by reason only .that prior 
.consent to its ",.i.ntroduetio.n ■ was not 
.given.” .But .. if prior. eonse,nt was. not 
given how could the Bill be ' introduced f 
— Supposing it had escaped the Governor- 
GeneraFs notice and the notice of the 
Imperial Parliament. ' It might' be in 
appearance, to start with, a matter of 
little importance. 

Marquess of Bmding. 

11.883. Suppose there has been a slip, 
if I may put it in that way. For some 
reason, a Bill 1ms got through which 
technically required the consent to its 
introduction, but it has not been 
obtained ; yet if a Bill has gone through 
and then the Viceroy and Parliament 
and the Secretary of State have seen it 
and the assent has been given, it is not 
-then to be declared invalid merely 
because the condition precedent has not 
been fulfilled Is not that the true 
meaning of this ? — ^Yes, exactly. 

Marquess of Beading.] It is only to 
get over a possible slip. 

Sir Austen Chamberlain. 

11.884. May I put a case f I quite 
understand the case where the Governor- 
GeneimFs assent ought to have been 
given before the introduction of the 
Bill, but per in curiam it was omitted. 
It appears in the course of the discus- 
sion that this ought to have been done 
or when the Bill is presented for his 
assent he becomes aware that this ought 
to have been done, but he is ready to 

' agree to it, and Section 131 provides 
that the law shall not be invalid because 
of the initial faw, provided he has given 
his assent kno-^vingiy to it at the end f — 
Yes. 

Sir Austen Chamberlain.] But sup- 
pose the oversight persists and it has not 
merely been introduced vdthout notice 
being drawn to the fact that it ought 
to have had Ms assent but that his notice 
has not been drawn to that fact : when 
he finally gives his assent, is the Bill 
.then valid and past all challenge or not f 

Marquess of Beading.] If I may say 
so^ certainly not. All that this Section 
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does (to whieh Lord Zetland has called 
atteiition) is to say that the mei'e fact 
of the omission to have got the consent 
to the iiitrodnetion— that is, the condition 
precedent, shall not declare it invalid if 
it is subsequently ratified, but all the 
difficulties that exist to which Lord 
Irwin called attention on paragraph 110, 
where it says it shall not be within the 
eoinpetenee of the legislature, that is not 
affected in any way. It is still open 
to ehallenge, because it is repugnant or 
because it is ultra vires. I am only 
speaking now^ as a lawyer construing it 
supposing it -was an Act. None of these 
words affect that. It is either intra 
vires or ultra vires and this Section does 
not 4011011 that ; it only deals with what is 
a condition precedent, and says if there is 
a teclimeal flaw" of that kind or other- 
wise, that is cured if afterwards the 
Cxovernor-General gives his assent or the 
Secretary of State does ; but it leaves 
all the questions wliether it is ultra vires 
or reversed — to which I understand Sir 
Austen Chamberlain is referring — quite 
open. 

Mr. ZafruUa Khan.] May I make a 
suggestion upon this point ? I think the 
question can be divided into two parts. 
^Number one, where the Federal Legisla-' 
ture, “with wdiich w^e are dealing at 
present, has no competence whatsoever 
to legislate upon any particular subjects; 
those subjects are specified in para- 
graph 110. But, supposing it does pro- 
ceed to legislate upon any of those sub- 
jects and somehow- nobody discovers the 
lack of competence from beginning to 
end and the measure is placed on the 
Statute Book with all the assents and 
eveiwffhing, nevertheless the Bill is ultra 
vires because there never was any com- 
])etence to legislate upon any of these 
subjects and anybody could challenge it 
subsequently and declare it to be ultra 
vires. 

Chairman-.] I have no doubt there 
would be a challenge in the Courts. 

Mr. ZafruUa Khan.] Yes, a ehallenge 
in the Courts. But %vhere there is cdm- 
oetenee, hut befoi^e the competence can 
be exercised there is a, bar placed before 
tbe Act of^gisiation could be exercised, 
that is to say, of previous 'consent, then 
the matter stands thus : The legislature 


has power, to. legislate upon those sub- 
jects but must have obtained previous 
consent before it enters upon discussion 
of those measures. If it subsequently 
appears that this bar had not been re- 
moved but nevertheless at the end of the 
discussions the measure as it emerged 
from the legislature had been assented 
to by the Governor-General, then tlie 
non-removal of the bar shall not operate 
to invalidate the piece of legislation pro- 
vided it affected or related to a matter 
which w-as within the competence of 
file legislature. In the second class of 
legislation, which affects matters wdiich 
are within the eoinpetenee of the legisla- 
ture, where there is only a bar tlie m<u’e 
non-removal of the bar shall be cured by 
subsequent assent. 

Lord Bmikeilloiir. 

11.885. May I support that view” by 
asking a eonerete question ? For in- 
stance, if a measi|re wu^re passed which 
was found to affect the coinage and cur- 
rency of the Federation which ])resum- 
abiy would not be barred by Section 110, 
and then that received the assent, I pre- 
sume that under these wumds of Sec- 
tion 110 it w’-ould be valid, w’ould it not f 
— (Sir SamiwI Hoare.) It wmuld be. 

Earl of Derby. 

11.886. May I ask one question f 
Suppose assent was given to the introduc- 
tion of a Bill and during the passage of 
that Bill an amendment is moved wliich 
would make it ultra vires, has the 
Governor-General got the power to inter- 
vene and say, “ If you pass that paidi- 
cnlar amendment, then my original 
assent to the Bill is withdrawn!^’ f— I do 
not tliink it would work out quite like 
that, Lord Derby. I think what %vould 
happen would be this : the Governor- 
General W’ould, no doubt, make the 
position quite clear to ihe Govemm(*nt 
and to the I.fegislature and at the end 
of the discussion he wx>uld refuse his 
assent to the Bill. 

11.887. Ke can refuse In's assent to 
the Bill, but has he no power to inter- 
vene, to the extent of saying, If tliat 
amendment is passed, that invalidates the 
assent that T have already given to the 
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It is no, use ■ Imving tlie dis- 
cussion' and figlitiiig it out, if at' the end 
lie is .'not going to give^llis assent. Surely- 
there ouglit to be some provision that 
he should be able to iiotify the legisla- 
'ture that in the event of. that amend-- 
meiit being passed then his previous 
assent Is, invalidated f — I would like to 
consult the C,onstitutional lawyers upon 
a point of that kind. 

Marquess of Beading,] Is it not 
eoveredy,,. Secretary of State, by the fact 
that he has the power to withhold his 
assent? I cjuite understand what Lord 
Derby was putting, and can imagine 
something of the Mnd happening. Then, 
I should have thought it was open on 
the paragraphs as they stand, su]3posing 
those were translated into an Act of 
Paiiiament, for the Governor-General 
then to intimate to the legislature that 
if they insisted on a particular cla,use, 
amendment, or whatever it is, going 
through he shall withold his assent, or 
he thinlis that it is repugnant or what- 
ever it is : he gives them notice at once. 

Earl of Derby.] He will have no 
power to prevent the discussion ; lie Avill 
have to allow the discussion to go on, and 
simply say If you pass it, it invali- 
dates my assent 

Marquess of Beading, 

11.888. Yes. I shall not give my 
assent to the Bill ? — Yes ; I see Lord 
Derby^s x^oint. Let me put ii into a 
coiiei’ete form. Perhaps a question on 
wliich a discussion took place in certain 
circumstances might be especially 
dangerous would be a question discus- 
sing, we will say, the ratio of the 
exchange of the rupee, whe^e mere dis- 
cussion may stimulate speculation one 
way or the other. His point would be 
that although a Bill had started all 
right, in the course of the Bill a discus- 
sion of that kind w^as started and there 
would he no means of stopping it. 

Sir JSari Singh Gour, 

11.889. There is a means of stopping 
it because in Standing Orders the Fresh 
dent of the Assembly cannot allow a 
discussion which enlarges the scope of the 
Bill, That is covered by the Standing 
Orders of the Legislative Assembly 


Yes. ■ Anyhow, if I may, I would like to 
look into this point and consult my Con- 
stitutional advisers about it. 

Lord Snell. 

11,8,90.' Would it not happen, if Lord 
Derby 'h suggestion , were operative, that 
the' 'Governor could . at, a.iiy time prevent 
the .exploration, of,' a ' subject ■ ivliieh ,a 
discussion, aifordecl '?. He would say 
this goes on I shall do so " and so 
;T'here£ore, it would seem to restrict the 
■free inquiry. i,nto the possibilities of a 
question ? — I am inclined to think - that 
' our proposals do cover the contingency 
in mind, anyhow where danger might be 
involved. After all, the Governor- 
General has very free powers in the field 
of his special responsibilities, and it 
might well be in the kind of case that I 
have mentioned that he could intervene 
under his special powers in the interests 
of the credit of India, but upon points 
Jike that I should like to consult my 
advisers. 

Lord BankeUlour.] The point made by 
Lord Derby amounts to no mpre than 
the power the Speaker has at present in 
the House of Commons of ruling that a 
Bill by amendment has gone beyond its 
scope and can no longer proceed. 

Sir Austen CJiamherlain, 

11,891. I do not think that one can 
treat this quite as a matter to be 
settled by the technicalities of our x3ro- 
cedure, as to whether a particular pro- 
posal is within the scope of the title of 
the Bill. Let me |>ut a specific case : A 
Draft Bill is submitted to the Governor- 
General and he says : “ I cannot allow 
a discussion to take place on this BilL 
I cannot allow this Bill to be intro- 
duced, because of such and such a 
clause The Clause is thereupon wit In 
drawn and the Bill is introduced with- 
out it. To that, the Governor-General 
assents. In the course of the discussion,, 
the very Clause to ‘which he took excep- 
tion in the first instance is moved as an 
amendment : I assume it is within (he 
title and scope of the Bill— the discus- 
sion which he intended to prevent, I -sub- 
mit, he has no power of preventing 
(under your proposals as tliey^now stand. 
-All that he can do is to intimate that if 
that Clause is inserted in the Bill he 
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iviil. '.refuse' liis assent ; but the discussLoix. 
wliicli . lie was a.iixioii.s to prevent; would 
hu've, taken place Yes. I will ‘’'Hirtaialy 
take into account wliat Sir Austen has 
said. As I said just, no-w toXord' Derby, 

I should like to look into this point in 
comiectioo.' with the ' power . of the 
,G-overiior-€Teiiera], under his special res- 
poiisibilities. I think it is possible that 
we may be covered there, but I will look 
into tlie point. 

hlarquess of Salishim/, 

11S92, The Secretary of State, wdien 
he considers it will reiUjeiiiber, will he 
not, that the remedy of refusing* his 
assent to the whole Bill may import so 
mu ell consequences on the other pro- 
visions of the Bill that the Cloveimor- 
(jeneral might easily shrink from doing 
so merely in order to correct the iniquity 
of one clause. I hope he will realise that 
this big method of refusing tlie whole 
Bill is one -whicli might not be always 
available for him ? — Yes. I should not 
admit that it will not always be avail- 
able to him, but I would agTee with Lord 
Salisbury that it is a very big weapon 
and one only washes to bring it into 
action in the last resort. 

Earl Wmterton,] May T ask a question 
on the last point raised by my noble 
friend,, Lord Salisbury ? Is there not a 
further safeguard under Proposal 90 f 
That also deals with the point which Sir 
Austen Chamberlain put, in the Second 
situation w’'hicli he visualised. Sec- 
tion 00 is “ Any Act a.ssented to by the 
Governor or by the Governor-General 
will within 12 months be subject to dis- 
allowance by His Majesty in Council.-’ 
So, if, therefore, the point w^Meh Lord 
Saiislniry put, or if the situation put 
by Lord Salisbury developed or the 
situation put by Sir Austen Chamberlain 
some time ago arose—" — 

Earl of Derby, 

11,893. No ; that does not deal w-ith 
the point Lord Salisbury raised f — Lord 
Winterton is right to this extent that 
paragraphs 89 and 90 must be all read in 
eoimGction with these Clauses, as an addi- 
tional safeguard. 

Sir Austen Chamherlain, 

,11,894. But the Secretary of, St^te.tyilL 
see that if, owing to the fact that^'there 
LI09BO 


is so much that is valuable in the Act 
as a wiioie and, indeed, necessc.ry, the 
Viceroy hesitates to refuse assent* to the 
wiioie because of one particular clause 
that' ■reasoning will affect the Secretary 
of ' State’s action just as much as the 
Viceroy’s f-— Yes. 

11.895. That is Itord Salishurv’s ooint f 

■--Yes. . . 

11.896. And is quite distinct from 
what, I think, was Lord Derby’s point 
aiid mine, whidi was that a discussion 
wiiich the Viceroy iii tended to forbid 
and had forbidden on introductir,)n as a 
condition of his assent to the introduc- 
tion, might take place on an amendment 
subsequently ? — Yes. I am seized of both 
those issues arid they are important 
issues. Sir Austen, no douht, has in 
mind the |>r{)visions iii ]>aragraph 28. 

.Earl o'f Derby. 

11.897. Tiiat does not quite cover the 
point wdiich has ])een raised, but, as the 
Secretary of State says, he wnll kindly 
look into it, mav 1 leave it bke that ? 
-Yes. 

Air. A/. ](. Jayaker. 

11.898. i\lay 1 ask the Secretary of 
State’s attention to Proposal 52, which 
will meet wdth this point wdiere power is 
givtm to the Governor- General to make 
rules of Procedure : The l^rocedure and 
conduct of business in (*ach Chamber of 
the Ijegislature ivill be I'egulated by 
rules to be made, sTd.>je<'t to the pro- 
Yision.s of the Constitution - Act, by each 
Chamber ; but the Governor-General will 
be emqiowered at his discretion, after 
consultation with the^ President, or 
Speaker, as the case nmy be, to make 
rules — ia) regulating the procedure of 
and the conduct of business in, the 
Chamber in relation to matters arising 
out of, or aifeeting, the administration 
of the '.Reserved Departments or any 
other special responsibilities wdth which 
he is charged.” lie may make a rule 
under this powan* that all amendments of 
the character ('onlemplated in this 
■presejtt question will not be moved sub- 
ject to certain restrictions, and he has 
power to make s])eeial rules affecting the 
conduct m,id jrrocedure of ^ inatters relat- 
ing . to special responsibilities in the 
’Reserved, Departments, He can mt 
under that and make' rules f—That was 
the reason that I gave the answ^er that I 

- ' ' ■ ■ . 3 *,, 
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did to Lord Derby just now. He Las 
really got to take into account all the 
various provisions. 

Marquess of Salisbury. 

11.899. I understand the Secretary of 
State is going to be good enough to let 
us have some little note to explain how 
the Government really intends these 
clauses to work. I know they were very 
intricate. I hope the SecT'etary of State 
will realise that I did no more than my 
duty to call Ms attention to the ques- 
tion ? — I am much obliged to Lord Balis- 
bary for raising the i^oint. That is just 
the reason why we are all Iiere, that 
such points and similar ipoints should be 
raised. 

11.900. He will let us have some note 
to explain the two points, what I may 
call the inadvertence point and the 
amendment point ? — Yes. 

Marquess of Salishtiry.] And ihere is 
another point which I am going to call 
attention to in a moment. 

Archbishop of Canterbiiry. 

11.901. Before we pass from that, 
Becvetary of State, there is still a iittle 
difliculty which has been raised about 
which I am not clear. Supposing all the 
consents necessary have been obtained 
and the Act is passed and has not been 
challenged, and then later on someone 
affected raises the point that after all 
it was repugnant to an existing Act of 
Parliament, then, as was said, recourse 
must be had to the Courts. But what 
Court would decide an issue of that 
kind ? — Would there be an issue of that 
kind for a Court f Would not the defini- 
tion of repugnancy rest with the 
Governor-General and the Secretary of 
State f 

Marquess of Salisbury.] No ; surely 
not. 

Sir Hari Singh Oour.] No. Even under 
the present law if it happens to be re- 
pugnant to an Act of Parliament any 
Court of law ha^ got the jurisdiction to 
declare that it is so repugnant, and to 
the extent that it is repugnant, it is 
ultra ‘vwes and inoperative. 

Lord Eustace Percy^] Surely that, . is 
not the ease. The question is : The 
Court decides that , it is repugnani to an ‘ 
existing Act of the Imperial Parliament ; 


but, under .these .proposals, if It has been 
passed and gi.ve.n assent to by the Indian 
■Legislature, it will override that Act. of 
parliament. 

Sh: JELari Singh Gout.] No, . 

Lord Eustace Percy.] Yes ; surely that 
is so. 

Mr. Zafrulla Khani.] liiileed, it, will.. 

Sir Hari Singh Gour.] Tiie viuestion of 
repugnancy to be .determined by the. 
Court wili oiiM arise when an Act is- 
passed by the Indian Legislature.. 

■ Mx. Zarfidla Khan-] But supposing it 
finds, it is repiig.nant to an Act of Par- 
liament, but it is not repugnant to anj- 
of the Acts or matters ah’t^cted in para- 
graph 110, then it will say: ‘‘This re- 
quired prior assent.^’ Not having re- 
ceived prior assent, it would have been 
invalid, but tliat defect has been eiirecl 
by subsequent assents, and, therefore, it 
is valid. 

Sir Hari Singh Gour.] You are only 
stating a specific case.. 

Marquess of Reacling.] May I ask one 
question, my Lord Chairnmn, upon this f 
I do not want to intervene, if I can 
help it, in a debate of this kind wdiich 
threatens to be a debate between law- 
yers. Is not this ait er all a question 
which will have to be considered and 
proper attention given to it and advice 
taken upon the subject ? Is it a matter 
it it is in legal doubt to be cliscussed 
between us across the floor '7 Can we 
get any further -with it 7 

Marquess of SalisbaxyG] 1 do not 
want to xrress the matter any further» 
.All I wanted Vyuxs the Secretary of State- 
with his advisers to consider these 
points. I think it is clear tiiat the 
Committee would wish that repugnancy 
should be always ehallengeabh.* unless 
there is the juior consent of the Hem’e- 
tary of State it ought not to be possible 
to vary an Imperial Act of PaiTiainent 
which slipped through by simple i/iad- 
vertence. 

Sir Hari Singh Gour.] Even the pre- 
vious consent of the Secretary of State 
will not cure the repugnancy if it is 
there. 

Marquess of Salisbury. 

, 11,002. That is a matter we arc not 
sure about ? — ^I can say no more than 
that this type of question has been very 


carefully considered by the CJoiistitu- 
tional lawyers in Whitehail and I will 
discuss it again with them. I think it 
may w'ell be that somewhere or other in 
the White Paper proposals we meet the 
kind of eoiitingencies that have been 
suggested ; but, anyhow, we will look 
into it and we will circulate a note to 
the. .Committee. 

Lord Irwin, 

11.903. Might I ask the Secretary 0 ^* 
State when he does circulate that note 
if he would, for the benefit of the Com- 
mittee, and indeed of myself (I ought 
to knoiv it, but do not) oulline exactly 
what is the present position of the 
Governor-General with regard to an 
amendment that may be incroduetjd in 
the kind of forjn that Sir Austen Cham- 
berlain anticipated that itself, if it 
had been in the shape of an original 
Bill, wa)uld have required previous sanc- 
tion 1? — Yes. 

Earl W interton,] I wish to place on 
record one thing. I hope my noble 
friend. Lord Salisbury, Vvill not think 
I am discourteous when I say that I 
demur to the use of the phrase he has 
just used. No Member can bind the 
Committee until the Committee has come 
to a decision. My noble friend is en- 
titled to ask for an opinion. He used 
a phrase, and I do not agree to his 
views on this point, and I do not assent. 

Marquess of Salishury,'] I apologise. 
I ought not to have used the. phrase. I 
did gather that that was the general 
impression, but I am wrong, and I will 
not say another "word. 

Earl W Merton.] It may be, but it 
has not been put to the vote. 

Marquess of Salishury.] No. 

Archbishop of Canterbury. 

11.904. The Secretaiy of Btate will 
consider in his note the further peunt 
that supposing a challenge is made o| 
an existing Act on the ground that it 
was repugnant what Court will be avail- 
able to decide that issue ? — ^Yes. 

Marquess of Salisbury. 

11.905. Now, Secretary of State, may 
I leave wliat I may call the technical 
part and go to a substantial point f The 
authority which is going to allow this 
legislation to be introduced is the 
Governor-General not the Secretary of 

LIODEO 


State, hut, I. presimie , the Governor- 
General is ahvays in touch with the 
Secretary of State in matters of this 
kind "The Governor-General at his 
discretion. 

. 11,906. No doubt, but' I do not press 
that. In small mat teis it niig, lit eabily 
be that the Governor-General would not 
think it worth while to eons alt the 
Secretary of State. However, let us 
pass that by. At any rate, the 
Governor-General is the autiiority. I 
suppose the Secretary of State vill say 
that the Goveroor-Geiioral, ihrrnigh the 
Secretary of State, is responsible to 
Parliament f— No. 

11,907. I am iiov/, if I may say so, 
dealing with su'ostantial rnatiers. not 
small matters f — Yes. 

11,908., Substantial modilications of 
an Imperial Act of Parliament — ^Yes. 

11.909. The Governor-GenetMl assents 
to its introduction. Is the Pariiainent- 
ary control over that really secured f 
There is no doubt th-at the? Governor- 
General would not act except with the 
leave of the Secretary of State in a 
matter of importance, I mean, but both 
Houses of Parliament here would net 
have authority. The House of Commons 
no doubt would, but the Governor- 
General might assent, with the leave of 
the Secretary of State, to r;npo.rtant: 
modifications of the Imperial Statute 
without any assent from the Hojite of 
Lords at all ? — The position is just the 
same now. 

11.910. But then we are dealing with 
a very different situation in the future. 
There is going to be a semi -in depend- 
ent Legislature with a responsible Gov- 
ernment in India, and they a, re appa- 
rently to have the power, 'with t.he con- 
sent of the Governor- General, to vary 
Imperial Statutes, and the British 
Parliament is not to be consulted at 
all — I would have thought myself that 
in eases of this kind— Lord Salisbury 
said liimself in his question that he was 
talking of eases of substantial impor- 
tance. 

11.911. Y'es f — I would Iiave thought 
that cases of that kind cannot be dealt 
with without the full knowledge of 
Parliament. These things do not hap- 
pen in a minute or in an hour, or in a 
day. These big questions presumably 
excite a good deal of controversy both 
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ill indui and here. Parliament is' fully . 
seized of what is going cii. The Ih’ess 
is fiiliy seized of it. I should have 
tli'Uiglrt; the eontrui of Parliament and 
the Secretary of State would have re- 
mained very efteetive. 

11,012. The SiKu'etary of State will 
see tiie clistinetioiij will he not ? These 
Acts which are to be suseeptible of 
moditication by the Indian Legislature 
•arc A<ds assented to by both Houses of 
Parliament after the fail _ procedure 
\viiich we go through in forming an Act 
ox Parliament. They are to be iinodi- 
habie with the eonsent alone of the Gov- 
ernor-Generai acting with the consent 
of the Secretary of State. That is a 
very dilferent thing. Both Houses of 
Pariiarjent are not consulted at all. 
One House of .Parliament might cheek 
the Secretary of State if they thought 
he was going wrong. The other House 
of Parliament might be entirely ig- 
nored f — ^But if the questions were of 
such importance as Lord Salisbury sug- 
gests then surely the way to deal with 
them would be to estend the list in 
|>aragraph 110. 

11,913. iNc) f — That is a matter for 
the Committee to consider. My own 
view is that we have covered those im- 
portant questions under paragraph 110. 

Sir Hari Singh Gotir.] May I draw 
the attention of the Secretary of State 
to a decision arrived at at the Third 
Bound Table Conference dealing with 
the question raised by the noble Lord ? 
It is pointed out at page 00 of the 
proceedings of the Third Round Table 
Conference : ' ^ The existing Govern- 
ment of India Act embodies various 
provisions., all taken from earlier 
Acts, wdiicdi place limitations upon 
the ^ powers of the Indian 
Legislatures. The general effect of 
these provisions is inter alia that any 
legislation jmssecl in India, if it is in 
any way repugnant to any Act of Par- 
liament applying to India, is to the 'ex- 
tent of the repugnancy null and void. 
It was felt that the form of these old 
enactments would be inappropriate for 
adofjtion as part of the Constitution 
now contemplated-— a constitution very 
cliifereiil in character from that of 
which they originally formed part; 
and that in substance, also, they would 

|A^BT^l«^cessariiy..rigi^^^ vare.-cer-: 

tain; matters which., without questiom. 


the new Constitution' iiiiist place beyond 
the ■ competence ' of the new Indian 
Legislatures and wliieli must be left for 
Parliament exeliisiYely ■ to de;d with — 
namely,- ' legisiatioii aifectiiig tht‘ 
■.Sovereign, the Boyal Family ruitl the 
.Sovereignty or 'Domiiiioa ot the i'rowii 
over British India ; moreoA-er, Lie Army 
Act, the Air Force Act and the A aval 
Diseii'diiie Act .(wliicli, of course, aiwily 
to India) must be placed beAa.-iid th{‘ 
range of alteration by Iiulian iegisla- 
■ tion ; and it may also, be fouud neces- 
sary to place similar restrictions on tJie 
power to make laws affecting British 
nationality. But, apart from these 
feAv matters, it teas held that the new 
Indian Legislatures,' .Federal or,. Pro- 
vincial, can appropriately be given power 
to -affect Acts of Parliament (other than 
the Constitution Act itself) provided 
that the Governor-General acting * in 
his discretion’ has given his previous 
sanction to the introduction of the Bill 
and his subsequent assent to the Act 
when passed : in other words, the corn- 
liinod effect of such previous sanction 
and subsequent assent Avill be to make 
liie Indian enactment valid even if it 
is repugnant to an Act of Parliament 
applying to India.” 

Marquess of Salisburg.] We haA-e 
gone back to repugnanc.y, have we ? 

Mr. ZafruUa Khmu] Will you read 
oil'? , , ' " 

Sir Hari Singh Goiu\] Yes. -"'^In his 
decisions on the admissibility of any 
giA’en measure the Governor-General 
Avould, of course, on the general eonsti- 
tutioiiai plan indicated in the Report on 
the Special Powers of the Governor- 
General and Governors, be subject to 
directions from the Secretary of State. 
Beyond a provision on these lines no 
further external limitation on the powers 
of Indian Legislatures in relation to Par- 
liamentary legislation Avould appear to 
be reqiiii'ed.” 

Marquess of Heading.] Wliat page is 
that ? 

Sir Hari Singh Goiir.] Page 60 of the 
proceedings of the Third India Bound 
Table Conference. 

■ Mr. Butler.] 1 think it is page 63 of 
the, English edition, 

Mr. Zafndla Khan.] It is in that green 
book. 



iM'd E list ac£- Percy. ^ 

11.914. Secretary of ■ State, you inade'a 
slip just How, did you not, when you 
said that the position wms the :same '' at 
present. I do not think you mean to say 
that. At present, even wdtli the consent 
of the Sem*etary of State, tiie Indian 
Legislature would have no power, for in- 
stance, to anieiid the Aterchants Sliippirig 
Act f— "Lord Eustace is quite right. I 
'was. speaking in rather general terms, and 
my statement w'as not aheiirate/ in .de- 
tails. . 

Aiarqiiess of Salishiirij. 

11.915. i am sorry to have detained 
the (t)iiimiitee so long, but may T just 
call Jitter. tioii to this ])oir.t. 1 do not 
want to press it. 1 think the [)oiiit I 
have suggested to the Secretary of State 
aboni Ihe wiuit of coiiti^ol by both Houses 
of Parliament is a very materia] one, 
and an almost vital p(unt in certain re- 
spects, but 1 do not want to press it. 
He quite sees th(^ point ? — 'Ves. 

11.916. Mav I just mention Paragraph 
120 now ?—Yes. 

11.917. That extends the procedure of 

No. 119 to the Provincial Legislatures ? 
™Yes.-: ■ . . V ^ ■ 

13 918. The Governor-General is still 
the assenting party ; it is not the Gov- 
ernor ; it is the Governor-General still, 
but it is the Provincial Legislature. 1 
would ask the Secretary of State to 
member that diiiicnlt though it may be to 
detect repugnancy in the case of Central 
Legislation, the difficulty is multiplied 
when ev(>ry Provincial Act has to Ijo 
equally ^vatche(l, because each of the Pro- 
vincial Legislatures may make the same 
mistake about legislating repugnant to 
an Impcaia' Statute and the Governor- 
Generai’s aliention may not be called to 
it, and the sjune. difficulty about amend- 
ments may arise in the Provincial Legis- 
latures. Who is to tell the Governor- 
General when all these things are going 
on in the Provincial Legislatures f — I do 
not believe myself there is going to be 
the kind of difficulty that Lord Salis- 
bury suggests. * 

11,919. It is evident, it will multiply 
the difficulty veiw much 1 — ^Would , Lord 
Salisbury repeat that question ? 


11.920. It is clear iliat the diffieiiities 
to which the iiieriii)ers <')f tlie Committee 
liave called attention, (?£ iiiadverteiiee 
and of amendments renugiuuit io an Im- 
perial Act of Paiihimeiit will be multi- 
plied when you consider Unit the difficiiL 
ties apply to every ProviuciMl Legisla- 
ture just as they do to Uk' Ceiilrjd 
Legislature ■ f — No, 1 wpiiid . not agree. 
The difilcuities Jiro miuh less in the Pro- 
vincial Legislatures. The scope of their 
powers is mneli more restricted and I 
think it will l.)e s('en that in tlui Pro- 
vincial field there is far less likelihood 
of cases of repugiiancy than there would 
be in the Pedernl field, i (liiiik, there- 
fore, the eas(‘s tlmt Lord Sali-.bary has 
in mind are less likely la arisc^ in the 
Provinces. 

11.921. That may bt‘ st), of coursi* '! — I 
thinlv when they do arise, because they 
are rarer, grejder pu])liciiy will attach 
to them, and I would think that adminis- 
irativelj’ there Avould l)e no great diffi- 
(Milty in following tlu; course of events. 
At [)re.--ent there is a considerable 
amount of legislative work done In the 
Provincijil Councils. We follow it very 
closely here. I know I think pretty Avell 
what is happening in every Provincial 
Coiimdl. We have reports of tlnnr Bills. 
That Avould continue. The Governor of 
the Province would !)e the agent of the 
('T<;verrior-Gencral. He Avould be follow- 
ing these events with great care, and I 
would have tlionght administratively 
there would not be tl'e kind of difficulty 
Lord Ralisbiiry suggests. 

11.922. The Svmiiny of Slate is 
alAvays an crptimist and J am very glad 
he is ? — T might retort that Lor<l Ralis- 
Iniry i.s nlAVJiys ji ])essimist, 

Afjirfiuess or Mddsb/in/. 1 Are y(m very 
glad of that too 1 

Alarnuess of Ra'idiin/.] Hay I make 
one suggestion on that 

Marquess of f^alishurif,] May f ]nit i>uc 
more question ? 

Marquess of Beadiug.] Ceifainly. 

Marquess of Salishurg.] The Secretary 
of State Avill realise that in Uu-’se diffi- 
cult matters the Governor will he fur- 
nished Avith no sufficient staff ; he aaIU 
not haA’e a regular laAvyer u]u>n his staff : 
he AAuh have u wry diminished staff, Ave 
■■are ..told. ' 
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. Earl of He will iiave a legis- 

lative department .■witla,. , experts to admse 
liim on ail Bills that are introduced. 

' ' Marquess oi Salisbury,] Wdl he have , 
that staff: after the change f ■ 

Earl of Lytton.] Siirely. 

Arehhishop of Canterhiiry,] Provision 
is made for him to have what staff he 
pleases. 

■ Marquess of Beading,] We always have 
to .remember in the ease that . was put 
by Lord Salisbury, of the Act possibly 
getting through and getting the assent 
of the Governor or 'Governor- General, 
that there is still the provision of para- 
graph 90, and that is, that notwith- 
standing that the Act has been assente-:! 
to by the Governor or the Governor- 
General it will, within twelve months, 
be subject to disallowance by Plis 
Majesty in Council. 

Marquess of SaJisbtiry.] Yes ; but that 
is the whole Act. 

Marquess of Beading.] I am only 
pointing out that it is an additional 
safeguard. That is all. 

Marquess of Salisbury. 

11,923. T only w^anted to point out that 
all tiiese difficulties of the Central Legis- 
lature are repeated in the Provinces and 
exactly in the same way the vrant of 
Parliamentary control of the Imperial 
Paidiament which might be called atten- 
tion to in the ease of the Centre will be 
true in the ease of the Provinces, too, 
so that the Iin]3erial legislation might 
be modified vdth the assent of the 
Governor-General by the Provincial 
IjOgislature without the assent of the 
House of Lords — ^Lord Salisbury has 
drawn his own conclusions from his ques- 
tions and my answers. Ho doubt each 
Member of the Committee will draAV his 
own, too. 

Sir Austen Chamherlam.] I have no 
questions, excepting to reserve a possible 
right to ask questions. 

, Lord Irwin,] I do not want to ask the 
Secretary of State a question, but I want 
to clear up a point to which Lord Salis- 
bury hes called attention. I do not 
quite fallow in what respect he conceives 
that the control of, the House, of,, Lords, 
’ In' all: these matters ' will, be better nv 


worse' ill future than it is to-day. He 
is.' ■■ contemplating a, state of affairs, in 
which .the GGverno.r-Geiieral. and . the 
Secretary of State behind him have sanc- 
tioned some project affecting an Imperial 
Act, which lie might .deprecate. We all 
know .what, would be the procedure iii 
P.ariiaraent at the present . time if that 
were done, and it may well be our viev 
that the House of IiOrd.s lias very limited 
power in regard to it, but I do not 
quite follow in .what respect., lie conceives 
■that ' position, to be ivorse under the 
future conditions. 

Marquess of ■ SaMsbury.] It is quite 
clear tliat the situation, when you ha*.^ 
a responsible government putting great 
pressui-e upon the Governor or the 
Governor-General is very, very different 
from what it is at the present time. 
Tliese matters which are repugnant to 
an Imperial Act of Parliament might 
easily be pressed through by Indian 
public o])inion, and tlien they w’ould be 
assented to. The introduction of them 
would be assented to by the Governor- 
General acting with the consent of the 
Secretary of State and the tw-o Houses 
of Parliament might be ignored. In the 
case of the one it wmuld be fatal ; in the 
case of the other they might, in England, 
turn the Government out. 

Eai'l of Lytton, 

11,924. I think some confusion has 
perhaps arisen from a discussion of these 
Clauses llff to 121 on the assnmption. 
that they introduce a new procedure. Is 
it not time. Secretary of State, that the 
effect of these Clauses is merely to linut 
the necessity for the previous sanction of 
the Governor-General or the Governor to 
certain cases speeiffed in these Clauses 
instead of, as at present, to the intro- 
duction of all Bills ? Is it not the cas-,^ 
that at the ])resent time all legislath)!! 
has to obtain the sanction of the 
Governor-General before it is introduced ® 
— -Yes ; certainly. 

Sir Hari Singh Goar. 

11,925 Ho ; not all ? — I beg your 
, pardon. Before it is introduced, did vo'i 
say ? Only the questions enumerated in 
Section 67 of the Government of India 
Act. 
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Eaii. of Lytton, ' , . . ■ 

11.926. Yes. For those Clauses ■ all 
legislation lias to obtain the consent of 
the G'overii or- General Yes. 

11.927. And the effect ' of Clauses . 119, 
120. and 121 is to reduce that number . 
It reduces it in one direction. It does 
c^xteiid it, t hough, in the matter of Acts 
of' the Im]:)eria], ]'^a]:*lianient now governed ■ 
by Seetion 65. 

11.928. But the procedure of refusal or 
granting consent to the introduetion of 
legislation exists to-day, and, therefore, 
when questions are asked as to how the 
Governor-General or the Governor shall 
know whether these eonditions speeided 
are violated or not, surely the answer 
may be drawni from the present experi- 
ence of a Governor-General or a 
Governor. He ha,.s his le‘gislative depart- 
ment, he has his adviser's, and it is the 
business of those advisers to scrutinise 
all Bills to see wdiether they raise such 
points as wdil necessitate the refusal of 
the sanction to introduetion. Is that 
not so ? — It is true that Ave have based 
our proposals generally upon existing 
procedure. 

11.929. And in so far as the Governor- 
General and the Governor under the Con- 
stitution Act will still have certain duties 

refuse consent to a Bill in certain 
eireumstances, am I not right in assum- 
ing that both the Govern or-Gener'al and 
the Governor will continue to have 
advisers who wdll scrutinise iegislation to 
see wlu-dher the points raised in these 
paragraphs are to be found in any par- 
ticular Bill, and advise him about it f — 
I imagine the practice will be very much 
the same. One of the Constitutional dif- 
fei’ences — and the Committee should not 
ignore this fact — is that the legislative 
departme?it presumably wnll be a part 
of the Federal or the Provincial Govern- 
ment. That, of course, does make a 
Constitutional difference. That does not 
exclude the possibility of the Governor- 
General or the Governor obtaining wbat 
advice he requires of his own. 

11.930. But it would not be. would it, 
beyond the competence of the legislative 
department which advises the. Federal 
Goveimment also to advise the Governor- 
General in respect of such functions as 
may be raised bv these paragraphs 

I am expecting that the Legislative t)e- 


partmeixt would give advice ol that kiud. 
it IS, of course,, conceivable that you 

might liave^ an acute difference between 
the two sides of the Government. I 
hope it will not take place, but it is 

ccmeeivabie that there be that 

difference. If so, the Governor-General 
iimst be coin]jet(‘i]t to take his own deci- 
sion. In a. cas(» of tlial kind, ]>resurnably 
it 'would be a ('ontroversy of substantia! 
importance with all the iniblieity attach- 
ing to it and with a veiy close scrutiny 
taking phu-,e from. lYhitehaii and the 
Imperial .Parliament. 

Lord /fa.s'/ucc Percy.'] If Lord Lyiton 
W'ili allow me to inlervcme, then' is this 
jiractical ditferr'nce, too, surely at the 
present moment. The Legislative De- 
pa i*tment has got i:-o advise the Governor- 
General whether a Bill which it is de- 
sired to introduce affects certain speci- 
lied things, specified in Section 27 of 
tlie Government of India Act, and that 
is a perfectly simple job. But now they 
vdll have to advise the Govern or-Generd 
W'hether this pr<iposed legislation contra- 
venes any Inqierial Statute whatsoever. 

Mr. Zaj'fulht Khan.] Affecting India. 

Lord Emtace Percy. 

11.931. .Affecting India., which, after 
all, is practically a. much more difficult 
jol), is it not ? — I agree. 

Earl of Lyiton. 

11.932. Oiu', more question on the 
point raised by Lord Derby. Would not 
his point be met by ref fairing the consent 
of the Govern or- Gen oral not merely to 
the introduction of any legislation -which 
does the various things set out in that 
pa.ragraph but also tf> any a.mendment 
to a Bill w’hich wmiild have the same 
effect Would there be any objection to 
including those w’ords ? — I will certainly 
consider Lord Lytton Is suggestion, and 
T will look into it vdth the question 
gfmeraUy. 

Earl Win te lion. 

11.933. T only desire to ask the Secre- 
tary of State one. question, reverting to 
the point put by Sir Austen Chamberlain.' 
I understand Sir Austen Cb.a.nibeTlain to 
suggest that under Section 121, this 
situation might arise, in which the 
Governor-General had in error failed to 



iiotiee, tiiat ,a ,Biii could not have, been 
irLtrodueed““tbat' is to .say, had failed .to- 
-withhold his , consent, and fheii after- 
wards, in error also, had given his assent. 
I may say that I think it is rather an 
extreme ease, but that I understand w-as 
the point put by Sir Austen Ghamber- 
lain. 'Would not that l)e effectively 
covered for all practical purposes by 
Section 90, wliieh says : Any Act 
rissented to .Ijy the Governor or by the 
G-ovoinor-Oeneral will within 12 months 
...be, subject 'to, disallowanee by . His 
Majesty in Gomieii ’’ ? In other words, 
may I put the point in this way. While 
it is conceivable that a situation might 
aiise in which the (lo'-evnor-Cleneral in 
error ])oth failed to withhold his consent 
and aftenvards gave liis consent, it 
would be unlikely that this would not be 
noticed by the Secretary of State here 
and by his a.dvisers ? — I agree with Lord 
IVinterton, but, as I say, I will bring 
up these points in the Note I am going 
to circulate. 

Sir ^Insien Chamberlain,] I think my 
point was a ns weired to my satisfaction 
by Lord Reading. Provided the Secre- 
tary of State concurs with Lord Reading, 
w'hieh I imagine lie will do, I will be 
satisfied. 

Earl Winterfon. 

11.934. But T was not satisfied -? — I 
will try to satisfy everybody. 

Earl Wmterton^.] I was anxious to get 
the answer on the point which Sir 

listen Chamberlain put. That is all I 
have to ask. 

Mr. Ooeki^. 

11.935. Secretary of State, if a 

Governor gives his prior assent to a 
measure ^ which subsequently in the 
course of discussion is amended in such 
a way as to contravene the stipulations 
laid down in paragraph 119, it is always 
possible for ilio Governor-General to 
remit the Bill to the Chambers, asking 
thorn to reconsider it. If so, would not 
that nu^et the point raised by Lord 
Derby f—That was one of the" points 
which we were discussing to some extent 
just now, was it not ? It is so. Para- 
giuph 88 also bears upon proposals of 
that kind.' ' - , 


Lord Secretary of State,, when 

you are looking into, this mattery will 
you bear .in mind the point that I put 
which has been rather intensified ])y 
Lord Lyttoir's suggestion that _^the aiiieiicl- 
ments'' . might be vetoed lief ore disciis- 
sion.'f Is' it not possi])le that it will 
happen in the legislature, ns irei.uently 
happens in our own, that aineiidiiients 
serve the very' useful purpose of exploiai- 
tioii, and are often introduced 'vutii the 
eo!inivance or good-will of the G-ovei’ii- 
meiit i,tself, in order' that a subject may 
be .enquired into .and opened up. I 
should "expect that it would ea.use the 
greatest dissatisfaction if tlmt sort of 
enquiry were restricted. 

Dr. B. IL Amijedkar.] The whole 
^>bjeet of these Clauses is to sto~p the 
discussion which is going to affect the 
ipipeal of special responsibilities. That 
is tlie underlying pui’pose of thrse 
Clauses. 

Sir Hari Singh Gour.] That is not to 
stop discussion ? 

Dr. B, li. A mb e dkar. ] Thexi what is 
the object of previous consent ? 

AVitness.] I was not sure whetiu*r 
Lord Snell was expressing his opinion or 
vbether he was r>utting a question. 

Lord Snell, 

11,936. I was asking you if you w’ouid 
kindly look into the matter at the same 
time? — ^Yes ; at the same time. 


11.937. As I understand it. Sir Samind 
Hoare, the ])osition in future will be 
that the Indian Lcgisla-ture will not in 
any way be able to amend the Constitu- 
tion Act of its owm free will ? — Yes 
save as provided in the Act. 

11.938. Miglit J ask whetlier the Sec- 
retary of State has contemplated that as 
experience grows of the operation of tlie 
Constitution x\ct it might he desirable 
for the Indian Legislature to express 
itself as to possible lines of develop- 
ments. What procedure would be open 
to them to ex])ress their views in that 
matter? — It would 'be possible, I sup- 
pose, to have a resolution upcm whh4i 
a discussion could be based. 

11.939. Just resolutions ? — Yes. 

11.940. Oil the second point which 
Lord Snell raised a moment ago, the 


Mr. Jlorgan Jones. 
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Secretary of . State would agree that the 
Governor*-, General mil already be heavily ■ 
axined with powers of veto and reserva- 
tion, and .so .on, whenever, he feels -that 
the Indian . Legislature , is liable to " pass ' 
tliom by discretion,, as we call it Yes. - 

11,941. Would not the Secretary of 
State, therefore agree , that to .offer to the 
Governor-General the right to intervene' 
in the middle of a discussion of' a' Bill 
because he a.ppreh8Rds the effect of .-cer- 
tain aiiiendments / proposed , is . a little 
dangerous in so far as it might bring* the 
G5 07ei'nor-General into conflict unneces- 
sarily with the Legisla,tur<n ami too fre- 
quently poi’haps ? — I am not expecting 
myself tliat caises of this kind will often 
arise, for this reason : The cases of im- 
portance are so obviously covered either- 
h}' paragraph 110 or by the po-wers that 
tile Governor-General and the Provincial 
Governors have in the field of their special 
I'esponsibilities. I would' therefore 'take 
the- view .that the , exercise of , these powers 
will' be infrequent, and I am not 'sure, 
whether I agree with Mr. Morgan Jones 
that to intervene at one period in a dis- 
cussion is likely to create more contro- 
versy tlian intervention in another 
peiiod ; but, after this discussion this 
moriiing, I will take these points of view 
into account in the note that I will 
circulate. 

11,942. Thank you ; then I will not ask 
anything further upon that. May I call 
the alteiition of the Secretary of State 
to the last part of the sentence in para- 
graph 119 ? The Indian Legislature may 
not discuss matters relating to ^Hhe 
■procedure regulating eriininal proceedings 
against Eurox>ean British subjects 1 
would like to get to know precisely what 
this means in view of tiie incident which 
has happened in- the Empire recently — 
Yes. I will tell Mr. M.organ. Jones and 
the Committee what is the position. The 
position is this : It is a question which 
lias in. the past stirred up a very great 
deal of bitterness. Indian administra- 
tors will remember that in the last gene- 
ration it stirred up acute bitterness hero 
and in India. Fortunately, feeling is 
now much less heated on this subject and 
a compromise has l)een accepted. Sir 
^ialeolm Hailey could tell us the details 
about that compromise because I think he 
was influential in bringing the, European, 
community and the Indian communities 


together upon the subject. We, were 
anxious that this controversy , should not 
be revived j. in view^ of the fact that tf.e 
compromise is working not iiiisatisf actor i- 
ly, that ^Ye did put this, issue into the li:'.t 
of . questions that could be discuss* d 
■ wi'th the previous , saiietion of the Govetii- 
or-Genei al. 

Marquess of Heading. 

11.943. That compromise Sir ltd 

Bahadur Saprii at: that time had a coii- 
siderable part iu ; I think it was in 1924 ! 
—Yes., ' ■ . , ' 

11.944. And the.ii a Bill was passed q.v 
that effect as a result of it. Tlie wdjo’e 
matter rvas discussfal during* the tine* 
of my holding opfiee and Sir l:ialcoim 
Hailey had to do with it also, but tlie 
effect of it was tliat tlic compromise 'was 
reached between both Indian and 
European members and that a Bill was 
passed which was carried into eil;ect. and 
I do not think any question has^ arisen 
about it since. .1' think that is right, is 
it not, Sir iMalcolm ? — (Sir MaleoUn 
Hailey.) Yes ; that is so — 1923. 

Mr. Mor<ja}i Janes. 

11.945. 1 am glad to liear there Ims 
been a compromise, but I am really en- 
tirely in the daik as to the nalurt.^ ^ oi: 
it, and I am really disturbed about b ? 
—(Sir Samuel Eoare.) I can tell Mr. 
.Morgan Joik-js in a sentence \vhat is tie* 
nature of the compromise ; Sir 2iIaleolm 
will correct me it* I am wrong, (blminal 
cases in which Europeans are involved : 
First of all, diere is a procedure under 
which they are tried by two magistrates, 
and, secondly, in the jury, wWmh is ^ a. 
mixed jury, the accused has a majority 
of his eompatriots, European, if he is a 
Euroj)eau ; Indian, if he is an Indian. 
(Sir MaJeohn Hailey.) It withdraws tiie 
previous bar under which no European 
subject could be trieil !)y an Indian 
Judge. 

11,940. That is withdrawn ?—(t^ir 
Samuel Ilaare.) That is withdrawm. 

Sir Hari Singh Goiir.] In tmse there 
should be any misunderstanding on the 
subject, I happen to be one who took an 
active part in the discussion which enl- 
miiiated in the amendment of the Grhni- 
nal, Procedure Code. It was not a com- 
promise but an understanding reaebtai 
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between . the representatives of the, two 
■eommunitieSj in ■whieh both .communities, 
had to give and ' take/' but it was not a 
eomproinise: ill the 'strict legal sense' of- 
the term.. 

Marquess' of , Bea4'mg^,] Is not . a "com- 
proinise „an understanding' f 

Sit II ari. Singh Gow\] The fact is that 
negotiations took piacCj and we took 
counsel together aiid, %vithoiit the con- 
sent.; of the other, party; and the other 
party without our consent accej>ted the 
.sitiiation as it was presented to the Legis- 
lature in the amending Act of 1923. 

Earl of Derby.] In other words, it was 
accepted by both sides and has worked 
perfect^ well ever since. 

Sir Sari Singh Gour.] I do not know 
whether Sir Henry Gidney would like to 
add anything upon that subject ? 

Lieut. -Col. Sir H. Gidney.] 1 was a 
Member of that Committee, but I shall 
reserve niy remarks, my Lord Chairman, 
until a later stage of the Proceedings. 

Lord Uankeillour. 

11.947. There is one point, Secretary 
of State, which I do not think quite came 
out in the beginning of the discussion. 
I take it, first of all, that the effect of 
Nos. 110 and 119 taken together is that, 
sinless debarred by No. 110, the Legisla- 
ture witli the consent of the Governor- 
General can amend any Act of this Parlia- 
ment ? — (Sir Samuel Jloare.) Yes. 

11.948. One of the ]>rovisions of 

No. 110 is to debar anything repugnant 
to or contrary to th.e Constitution Act, 
but there are a certain number of per- 
haps borderline matters whieh I will 
illustrate in a moment whieh I am not 
sure would he affected by that or not. 
For example, if I might ask the Seere- 
tai^ of State to turn to page 117, Item 
50, it says there : Police (including 

railway and village police) except as re- 
gards matters covered by the Code of 
Cidminal Procedure.^’ The point I want 
to put is : Does that, by implication, 
make the Code of Griminal Procedure a 
part of the Constitution Act and would 
it not therefore be amendable un,der the 
operation of Proposal 110 ? — ^No. This is 
an item in the list of subjects that are 
exclusively provincial. 

11.949. Quite so, but it there , brings m 
the Code of Criminal Procedure as a 


limiting, power on ' the Provincial Gov- 
ernments, and I sii'i)mit that it may .be 
that that makes the Code of Criminai 
Procedure which is assumed to be operat- 
ing a part of the Goiis-titiition Act f-—- 
No ; the Code of Criiiiiiial Proeediire is 
not an Imperial Act. 

11.950. 'Was it not passed under ihc 
Statute of the sixties ?— -It is an Indiuii 
Act. 

11.951. It is a purely Indian Act ? — It 
is a purei 3 ^ Indian Act. 

31.952. I ' beg your pardo.n ; I thqiigiit 
it was 'an Act passed, after the. Mutiny ? 
— No, it is a purely Indian Act. ■ 

11.953. ■ Then that answers that, ques- 
tion f— -Yes. 

11.954. There is another question under 
Proposal 189. It says on page 84 : 

At the expiration of five years from 
the commencement of the Constitution 
Act, a statutory inquiry will be held into 
the question of future recruitment” ? — 
Yes. 

31.955. ‘‘The decision, on the results 
of this enquirer, with which the Govern- 
ments in India concerned will be asso- 
ciated, will rest mth His Majesty^s Go%"- 
ernment, and be subject to the approval 
of both Houses of Parliament.^’ "Will 
that decision, when taken, form ];)art of 
the Constitution f — Yes. Lord Eankeii- 
lour I assume means : lYill it or wil it 
not ])e alterable by an Indian Govern- 
-meiit ? ■ 

11.956. Yes — ^l.)y an Indian Govern- 
ment ? — My answer is : N('>, it will not be 
alterable. 

11.957. And no doubt there will l>.i 
other eases in which decisions are taken 
in pursuance of some section of the Con- 
stitution Act and those decisions will 
form part of the Constitution f — That is 
so. 

11.958. The only other thing I want to 
ask is : Is there provision for either 
House of Parliament moving an Address 
to the Crown here praying His Majesty 
to withhold his assent from any Indian 
Bill f Would it he possible f — Would it 
be possible now, or under these pro- 
posals ? 

; 11,959. Now f — ^I could not say of band 

. without consulting the constitutional ex- 
perts. I will ask them about it. 
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11.960. I would like to know whether 
there is the power andj if so, what oppor- 
tunity there would be. If a praj^er eaii.^ 
fee , moved on the address I presume- it 
can be clone after the ordinary hours of 

■ business in the House of Commons- and 
at ■ any time here '? — I will look into Lord 
Raiikeilloiir’s point. 

Lord liank^iUour.] Thank jmii that 
is all , I want to ask. 

.Marquess of Zetland, , 

11.961. I have only one question I 
■want to ask the Secretary 6i State, and 
that is with regard to parts of Clause 
119. Under that clause the consent of 
the Governor-G-enerai will be required to 
the introduction of a Bill affecting the 
coinage and currency of the Federation 
or the powers and cluties of the Federal 
Reserve Bank in relation to the manage- 
ment of currency and exchange. ” I do 
not c|uite know wliat is involved by ihe 
word ^Hnanagement Will it be with- 
in the eorapeteiice of the Legislature to 
introduce and discuss, for example, a 
Rupee Ratio Bill, and if it is within 
their competence w^ould the introduction 
of such a Bill re-quire the prior consent 
of the Goveimor-Generial ? — It wmuld cer- 
tainly recjuire the pi*evious assent of the 
Govern or-Gen eral . 

11,902. But it Vv'ould be within the 
competence of the Legislature f — Yes. 

11.963. I mean, it w'oiild not i?ifringe 
upon tlie pow-ers of t!ie Reserve Bank — 
jSTo ; it w’ould be within the competence 
of the Legislature under No, 119. It is 
not one of the subjects excluded alto- 
gether, The subjects excludled altogether 
from the competency of the Legislature 
are under No, 110. 

Lord BanliCillour, 

11.964. But some of these might be 
put into the Act as pait of the Con- 
stitution, and they would become so f — 
That is so. 

Marquess of Iteading,] You mean, if 
they -were put into No, 110 ? 

Lord Bankeilloiir,] I mean the re- 
served contix)! of the Governor-Genera! 
presiimaldy -will be put into the Actf 
and that wumld biing it into the opera- 
tion of 110, 


■horii Irwin.] As , paid of the Constim- 
tion Act f 

Lord. Banheillotir,] .Yes. 

Archbishop of (Jantefh’wrg. ' 

■11,965. I wish to,, ask 'only one qu-. s- 
tion for information, Mr. S(^ereiary oi‘ 
■State. ■ It is .with I'egard to both os. 
119 and 120. , I suppose legislation 
affecting religion or religious rites and 
usages wmuld ineliidle, for instance, nira’- 
liage kws or the amendment of marriage 
law^s, because it is very wide f — It is very 
difficult to be precise. I tiiink His Gr'aee 
will recognise the necessity of a rather 
wide discretion. On the one hand, ^ve 
do not wish to exclude from the pursiew 
of the Legislature questions of social re- 
form. On the other hand, w'e do not 
w^ant to depart ixom the continuous 
policy that has been adopted in Indii 
since the beginning's of the British asso- 
ciation, namely, to id!o what w'e can to 
prevent religious controversy butsfcg 
forth. I think, taking the twn> view^s into 
account, the \iew, on the one liand, of the 
orthodox Hindus tis expressed by them 
the other day in their evidence, namely, 
that these questions should be excluded 
altogether from the Legislature, and the 
other point of %iew^ of the reformers, who 
w'ould like no restiictiou put upon their 
discussion at ah or upon legislation con- 
nected with them, we liave come to the 
conclusion that the best course is to 
.adopt the eoiTqjromise of allowing a dis- 
crt?ti()n in the liands of the Governor- 
General as to wdietlier questions of tliis 
kind should or should not be discussed ; 
but, a.s I say, wx do not wish to de]>ar 
the Legislature from dealing with ques- 
tions of social reform ; at the same time, 
wx do not want to allow India to be 
plunged into a period of acute ancii bitter 
religious controversy. 

11.966. It rvould be for the Governor- 
General or otherwise the Governor to 
decide whether or not these coniingen- 
cies were likely to arise YYjs. 

11.967. Then one mere matter of 
drafting for intelligent understanding in 
No. 120 : I presume that the wumds in 
the last sentence: these latter sub- 
jects mean subjects affecting religion 
or religiou>s rites and usages. It is a 
small point. It is only the interpreta- 


tion of ^Matter ’^1— Yes j it refers to re- ■ 
ligion and x*eiigions rites. 

, llj968'. Then in , these .iii.atterSj ' 
apparently, a double eonsent will .be 
jieeess ary : ' that of . the G-overnor-General 
and also that of the Governor It is 
the GoveTiior , in the Province, the 
Goveriior-Generar at ‘ the centre. 

Archbishop of , Canterbury,] But the 
(Toveriior-General at the centre on the 
Jli’st part of No. 120^ will be required 
to give his deeisioii on these matters be- 
cause the , sentence : ‘‘'or .which affects 
religion or religious rites and usages 
refers to the consent of .the Gove.rnor- 
(xeiierai to the introduction of these 
matters into the Proxdneial Legislature. 

Mr. Zafrulla Khan,] It exempts them. 

Marquess of Salisbury,] It is all sub- 
ject to other than.” 

Archbishop of Canterbury. 

11.969. Other than legislation 1”— 
(Sir Findlater Stewart.) The fiovernor is 
concerned in this matter omy with his 
own orclinaiices and tvith Bills concern- 
ing religious matters introduced into the 
Provincial Legislatures. 

Marquess of Beading,] It all 

governed by the words other than *■ 
and that excludes them. 

Archbishop of Canterbury.] 3t is a 
question of drafting, but I should liave 
thought obviously it implies that this is 
always a matter in wMch the consent of 
the Governor-General is requij-ed for 
introdhetion of legislation iiito the Pro- 
vincial Council ; then this was added to 
say that in these partic-iiar matters the 
consent of the Governor was required. 

Marquess of Reading. 

11.970. May I suggest to the Secretary 
ot State that the words ^Ghese latter 
subjects ” refer not only to religioji and 
religious rites aiid^ usages but also to 
legislation which is repugiiiint to the 
GovernoPs Act or ordinance. It must 
not be eontined to religious rites or 
usages ? — (Sir Samuel Iloare.) Yes. I 
admit that with the piincr. nation and 
the wording as they are there is some 
obscurity. We must put it right. 

Archbishop of Canterbury. 

11.971. Then that point of drafting, 
Secretary'' of State, •'will be: noted '—Yes. 


Sir John Wardlaw-Mdne.^ 

11.972. Ill connection with No. 119 I 
wanted; to ask .the Secretary of State 
whether he did not think iliere was a 
little danger in the use of the woiti 
‘^managements'' of .currency ; whether lie 
does not think, that could be alteretl lo 
cover the policy without tb? det.ails • i 
the management .of the currency f — Ye.-' ; 
I will look into that p<ii]it. A.s I say, 
this is not intended to, be a liiial di’a^r 
in' any -way. 

Sir Manubhai N. Mehta.] In .regard to 
Proposal 119 will the Secretary of State 
kindly let me know, am.oiigst tliese sub- 
jects wdiich are debarred ,andl for wliic!i 
the previous sanction of the Govermcr- 
General is neeessaiy, whether tiiere is 
any objection to adding ‘Greaty rights 
and privileges of the States.” T..e 
Viceroy and the Governor-General have 
special responsibility. Amongst tho.;.e 
special responsibilities the treaty rigl i> 
of the States are included, and if most 
of the Governors and Viceroys^ special 
responsibilities are mehided here, is there 
any objection to adding, “ treaty rights 
and privileges of the States f” I 'will 
illustrate my meaning hy one example. 
In the Civil Procedure Code there is one 
provision that no suits against Indian 
Princes can be entertained without the 
previous sanction of the Governor- 
General. Supposing one Province passes 
some legislation in which this is omitted, 
Princes might be liable to arrest before 
judgment, or their property in Britidi 
India might be liable to seizure if such, 
a provision was brought about. I am 
therefore anxious that the treaty rights 
and privileges of Indian rulers might le 
saved not only in No. 119 but also ever 
in Section 110, because we have seen iu 
No. 119 the effect of mere absence of tlu? 
Govemor-GeneraPs previous assent may 
not invalidate it. I therefore ask tbe 
Secretary of State kindly to include this 
also among the special responsibilities. 

Mr. M. E. Jayaker.] Are not treaty 
rights outside the scope of the Federal 
Constitution ? 

Sir Manubhai N. Mehta. 

11.973. I ivanted that in No. “ 110 f"-- 
Bir Manubhai has raised an issue that 
we have discussed once or twice before 
and' it is well worth the attention of the 
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Committee. My answer to him is this.': 
We lia-ve purposely not included the 
<*ateg’0]"5’ of treaties either in JSFov 110 or 
in Ko. 119 for the veiy, reason that Mr. . 
Jayaker has Just iiientionecli, namely, that 
treaties are outside ^ the Federation aito;-- 
g’ether. They .are' in the field of- para- 
riiioiintey, and our very definite view- 
is that ill the interests of the States. 
Just as mu eh as in the interests of the 
Constitutiori generally, it would be a 
mistake to include treaties. As soon as 
you include treaties you bring* them 
within the si-opc' of the Federal Court 
and' the (courts of law. 1 would Jiave 
thought that tiie States — anyhow, a good 
many of the States — would look with con- 
siderable misgiving at that result. 
Secondly, 1 supimse it \N'oukl be true to 
say that most of these treaties deal with 
direct relations bdwtam the Crown and 
the Princes and. have nothing whatever 
to <lo with the Federation at all. That 
being so, w(‘ have not included treaties ; 
not because we have the least intention 
of regai‘diug tiiem a> less saered than 
they have been in the pastor requiring 
less protection than any of these other 
subjects that we have dealt with in No. 
110. We feel, bowevei*, that the Princes 
hiave full justification for asking for some 
reference to the sanctity of their treaties 
but we feel that the place for such a 
reference would not ]>e in the clauses of 
a Constitution Act but rather in a Pro- 
<?lariia.tion by the Crown. I myself think 
that woukf be the best place to make 
such a declaration ; or in the preamble 
of an Act of Parliament. My own view 
is against the suggestion of a reference 
in the preamble of an Act of Parliament 
because inferentialij" that brings them 
within the Federal Constitution and also, 
as a result of past history, 1 am leather 
prejudiced against references in pre- 
ambles to anything. 

11,974. May I therefore bring out one 
inconsistency there would be f — accept 
the Secretary of State’s reasons, but we 
have alhided to the Princes' privileges 
and the treaty rigid s amongst the Gov- 
emor-GeneraPs responsihilities ; Section 
52, for instance, provides thai without 
the previous eonsent- of the Governor- 
General no question will be allowed or 
no resolution pa-ssed in the Federal 
Chamber which, would affect the rights 
and privileges of Indian States Yes. 


11.975. If such prohibition applies 
even to resolutioiis a.nd iiuestions in the 
Federal Chanil^er, is there no necessity 
for saving* Bills .iffectiiig; the States—:" 
legislation , aifectiiig the States T ..It', 
-would, be much more iieeesBa‘;y T-T still 

think tliat it is much safer from tlie: 
.poi.iit of view of the Stalx^s not to bring 
it into one of the Clauses. 

11.976. But lo.ok/' at ' Section 521^— 
Everything in Secion 52 is left at the 
Governor-Generai discretion. 

, Sir Mofiahhai N, . Mehta.} But here, 
no discretion is left even to the 
Governor-General. ■ In Section 52 with- 
out the ]3revious consent or stniction of 
the Governor-General no rcsulution 
could be parsed or brought before the* 
Federal Chamber wliieh would aHeet the 
States. I said there Is gi eater reason 
for prohibiting* any Bill to lie brought 
which would affect the Btatits. 

Sir Ilari Singh Gour,] But I was 
drawing your aftention to Section 52 (h), 
which prohibits the discussbu of any 
matter. 

Sir Manubhai N, Mehta.] 1 asked 
what is the objection, if resoluth>ns, fire 
to he prohibited, to having such pro- 
hibition against Bills. 

^ Sir Earl Singh Gour,] You are assum- 
ing that only resolutions and (|uestioiiS 
are prohibited. I go beyomj it and say 
what is prohibited under Seetioji 52 is 
the discussion id* any matters. 

Mr. M. J?. Jagalcer. 

11,977. May I ask the Secretary of 
State one point which I wanx to clear 
up in this connection. If you will kindly 
turn to No, 18 of the Proposals, and sub- 
(ilause if) : it is : ^Mhe protection of the 
rights ^of any Indian States I 

right in thinking that this Clause in- 
cludes treaty rights or that it only in- 
cludes those rights which you specify 
with groat elaboration in paragraph 28 
of the Introduction f I am inclined to 
think it does not include treaty rights 
but only those rights winch are speci- 
fied and instances of which are given in 
paragraph 28 of the Introduction. I 
should like to know whether my inter- 
pretation is right ?•— I should ^like to 
look into this ])oiut of Mr. Jayaker 
I am rather inclined to agree with Inm, 
but it depends upon o. rather careful 
investigation of No. 28. 
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Sir 2Ianuhhai N, 2lelita, 

11,9V'3. If the object is to exclude 
treaty rights from the purview of 

Courts, would that not he seexiv&d by a 
mere reference to tlie sanctity ot treaties 
in some kind of Preamble or in a Pro- 
elaniatioii f — It would have the^ eiiect 
of keeping; it outside, the Gonsiitiition 
Act, arid, if it once gets into the Consti- 
tution Act, then you will have Courts 
of law iiiteriireting it. I would, tnei^- 
fore, say that it is much safer from the 
point of view of these treaties in the 
States to keep it out. 

j 1,979. Would not that danger be the 
same in either case '? — No ; if it is not 
in the Act, it could not then conie in as 
a question of the interpretation of the 
Act. 

11.980. But it might come in as a 
question of the jurisdiction of the 
Courts am speaking noiv not as a 
law'yer, in the presence of some ver^’' 
distinguished lawyers. I should have 
thought there would be much less risk 
if you do not put it into the Act. 

Mr. Zafrulla Khan. 

11.981. Secretary of State, may I draw 
your attention to paragraph 118, at page 
60, which deals with the profscdiire 
whereby the validity of legislation may 
be challenged. It is divided into two 
parts ; the first part wdiere it is proposed 
that a time limit will be imposed within 
which the validity of legislation may be 
questioned on certain grounds f*— Yes. 

,11,982. That is to say, if the ground 
of objection is that a certain piece of 
legislation has been passed by a Legis- 
lature which was not competent to pass 
it, but that it was some other legislature 
in India that had power to make 
legnslation on the subject, then such a 
challenge must come within a speeitied 
period ? — ^Yes. 

11.983. I. take it that if a piece of 
legislation is objected to on the ground 
that it is repugnant to the proposals 
contained in Section 110, the time limit 
would not apply ? — ; it would not 
apply. 

11.984. Then the subsequent part also 
relates, to objections of this kind, that 
wherever an objection of this kind is 
raised, sa^q in a Trial Court, provision 
will be made that the Court should make 


a refernce on this, question , alone to the 
High Court of the' Province or, ■ in the 
case of a State, to the High 'Court 'o.f, 
the State f—Yes. 

11.985. ■ The suggestion that I make is 

that . these twO' proposals .should l)e .put. 
into two separate pa.ragTaplis. 'The 'first 
may. stand as it, is, t.,hat .‘i time' limit 
should be imposed whicii slioiild be opera- 
tive only pruvidi.ng there .was coiiipe-. 
fence in some legislature in Irulia to 
legislate, hnt the' objection is tlmt this 
particular legislature could not. ' Then , 
..with regard to the second part, iny siig,- 
gestioii would be that whenever the, 
.validity of the Statute is challenged, iii a,. 
Court of Law there should he power (it 
does not matter what the ground of 
objection is) in that court to make a 
reference on that point to the High 
Court f — Off-liand those seem to me 

points that are well worthy of atten- 
tion ; I will certainly look into them. 

11.986. That is my first suggestion, for 
this reason, that if this paragraph re- 
mains as it is then other kinds of chal- 
lenge which bring into question the 
validity of Statutes would have to be 
adjudicated upon by the Trial Court 
itself, leaving the matter in the ordinary 
course to be dealt with by the High 
Court on appeal, and it is eminently 
desirable that this kind of procedure for 
that highest issue relating to the validity 
of a piece of legislation should at once 
be referred te the Pligli Court in ^u*der 
to obtain its final opinion upon it, and 
then the rest of the matter should be 
adjudicated upon by the Trial Court, 
and it should apply to all kinds of 
challenge to the validity of legislation. 
I quite see that it is not advisable to 
apply the time limit to that, and there- 
fore it would be better to split this 
matter up into two parts I- -I will cer- 
tainly look carefully into that question. 

11.987. Then the next matter I wish 
to refer to is again with reference to 
the second point, and here provision is 
made that reference shall be made to 
the High Court ; but I should think tliat 
even in the case of a reference to the 
High Court, as the matter will involve 
the inteipretation of the Constitution, 
there would be an appeal provided from 
the opinion of the High Court to the 
Federal Court ? — ^Yes ; I think that 
again we must look into. It seems a 
very reasonable proposal.. 
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11.988. And if that is so, I am almost 
eertain that there -wonld have ' to be an 
appeal to the Privy Council from th^ 
Federal Courtis decision ? — ^Yes. 

11.989. In view of that, my suggestion 
is that, of course, a first reference of 
such a matter, whether arising before a 
State Court, Trial Court or a British 
Subordinate Court, should he to the 
Federal Court ? — I feel some difficulty 
in saying yes or no to a vei^ technical 
question of that kind. 

11.990. I merely make the suggestion ; 

I merely v/ant that view to be on the. 
record and my reason for it, and my 
reason is this : If a reference is m.adei 
to the Provincial Higl) Court and the 
High Court gives a decision upon it, 
and the parties to that particular liti- 
gation were either content with that 
decision or unwilling to incur farther ex- 
penditure on an appeal to the Federal 
Court, you may have the result that the 
validity of cetrain Statutes is uphold 
in some Provinces and is not upheld oi- 
ls questioned in other Provinces, whore 
the High Courts of the Provinces say 

Fo, this is invalid,’^ and you may liave 
a conflict in this matter and the Federal 
Court will be the only Court v^hose de- 
cision will apply throughout India. In 
a matter of this kind again it is very, 
very desirable that the final pronounce- 
ment should be by the Federal Court, 
and it should not be left to private liti- 
gants to decide whether they sliail or 
shall not take it to the Federal Court, 
and an arrangement be made that a 
reference only upon that point should 
go to the Federal Court. Then, when- 
ever such a question is raised, (he opinion 
of the Federal Court would bo ])lndlng 
tbroughout India afterwards with re- 
gard to that piece of legislation ? — ^I am 
much obliged to Mr. Zafrulla Khan for 
his suggestions. We will look into them. 

Archbishop of Canterbury, 

11.991. I presume, Secretary of State, 
these are very important points which 
would come before us for review when 
we come again to the questio?i of the 
Courts, which is still, I understand, one 
of the subjects upon which you “wish to 
speak f — ^Yes : I think that is true. 

Mr. Zafmlla Khan, 

11.992. Fow with regard to just on 0 
question — I scarcely can call it a ques- 


tion — it is merely a suggestion— as , to' 
tliis matter of legisiation ' s'lipping 
ihrongh, there is only one matter to 
which. I w'isli to draw your attention 
when you are considering it furtiier in 
preparing your Note. As I have said, 
there are two classes of legislation ; one 
may be legislation which is ultimately 
found to be ultra vires altogether. 
With regard to that, there cannot be 
much apprehension, because if it is al- 
together vires it can always be 

challenged in a Court of Law, parti- 
cularly if it is repugnant to matters 
specified ill paragraph 110. There is 
no limit. It can always be ehallenged. 
With regard to questions of consent, 
looking at the question from the prac- 
tical point of view, there will be many 
stages at which that question will be 
raised and considered ; the first will be 
in the Legislative Department of th©' 
Province or the CTOvernment of India, 
as the case may be. The next will be 
this : It may be that when previous 
consent is required and the matter has 
not been considered and subsequent 
consent is given, it ’will be eared, 
Surely when a piece of legislation is- 
before the Legislature, Provincial or 
Central, and anybody raises the ques- 
tion that it requires previous consent 
either of the Governor or of the Gov- 
ernor-General,: would it not be the 
duty of the President to go into the 
matter and, if ho finds that previous 
assent is necessary, to stop the furiher 
progress of the measure on that ground 
there and then ? — ^Yes ; 1 think it 

would be so. 

11,993. That is one stage which in 
almost every case is bound to arise 
because, whoever is opposed to the 
measure, apart from the exports who 
have looked at it in the Legislative De- 
partment, is likely to pay attention to 
this, and if a question is raised the 
President cannot say, We need not 
pay attention to that. ^ ^ If it secures 
the subsequent consent of the Gove^mor 
or Governor-General it will be cured. 
If he finds the assent is not there, he 
must throw it out. I am merely sug- 
gesting that is one of the stages through 
which legislation of that kind has to 
pass and it is an additional scrutiny 
' which has not been so far referred to. 
It is not a question and I do not expect 
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im aiiriwei' to I li-ave taken ■note of. 
wliat Mr. Mr. Zafralla Khan has said..' 

bii Abddif Eali-im, 

fSeci’olary of State, with 
refereiiee to puragTaph llOj . I ; want to 
be with regard to the previous 

wiiieh is necessary tor any 
iegisiation regarding coinage aixi cur- 
}‘eney, or in relation to the management 
of knirreiiey and exchange. The Gov- 
ernor Genertd has a special responsi- 
bility regarding; the liaanciai .stability 
iUid 'crcdTt of India, but, supposing 
iegislalion i.- proposed regarding coin- 
age and currency, fixing, for instance, 
the ratio, which is not calculated to 
ail'ect the financial stability and credit 
of liulia, would the Cfoveriimeiit even in 
such a case have to obtain the consent 
of the Governor-General, and if so, 
why f — Yes ; for the reason I have 
just stated, that the discussion of cer- 
tain of these questions may lead tf> a 
considerable amount of harm. 

11.995. But you know as regards that 
there is a great tleal of opinion in India 
regarding the ratio, for instance. 
Surely you would not bar out all dis- 
cussions ? Supi30sing the Governor- 
General thought that the legislation 
that he proposed is not likely to affect 
the financial stability or credit of India 
in any way, why should not there be a 
discussion f — Supposing he thought there 
were m.) dangerous reactions, he would 
allou' a discu.ssioTL 

11.996. But I memi the Bill itself may 
be*" such that any such apprehension is 
precluded : Would you preclude discus- 
sion, apart from the question of financial 
stability and credit of India, of any 
legislation i*egarding coinage and cur- 
rency f We have always felt that it 
was necessary to be somewhat precise 
ill a matter of this kind. It has such 
very dangerous reactions. On that ac- 
couni, every time we have discussed 
these difficult financial questions, we 
have always said that this was one of 
the financial safeguards that v/e did 
regard as essential. That opinion was 
held not only liy the Members of the 
Government and by the British Repre- 
sentatives in these various discussions, 
but it was held by a good many Indian 
representative public men as well, Tt 
is definitely one of the financial safe- 
guards that we do regard as . essential. 


11.997. But is not the special respon- 
sibility . wide enough Ko ; we came 
to .the concliis'ioii tiuit it was , not. 
After all, in these qiiestioiis ot hjgh 
finance, we have to be very eaiitioiis, and 
it was the considered vie-'.v of iiot*eriiy 
the politieia.iis but of business men as 
ivell tliat a safeguard of lhi.s kind was 
very essential. 

11.998. W e are not ■ deali,iig' .with 
paragraphs 125 or 126 now, 1 under- 
stand ? — Xo ; I think ^ve vvne going to 
keep them for later. 

Mr. M. B, Jayalier. 

3.1,999. On paragraph 120, 1 iuive one 
difficulty which I should like the Secre- 
tary of Stale to dear up : The con- 

sent of the Governor-General given in 
liis discretion will he required to the 
introduction in a Provincial Legislature 
of legislation on such of the "matters 
enumeratcnl in the preceding paragraph 
as ai*e wfitliin the competence of a" Pro- 
^'ineial Legislature, other than legisla- 
tion which repeals ' — then it is men- 
tioned. Xowq what are these matters 
which are within the competence oi the 
Provincial Legislature other than Gov- 
ernors*' Acts, etc., which are mmitioned 
in paragraph 119. I should ]?ave 
thought none of the matters mentioned 
in paragraph 119, excepting the Gov- 
ernor-General's Ordinance,'^ f>r a reli- 
gious Bill, are within the competence of 
the Provincial Legislature ? — It might 
be Acts of Paidiament. That is one 
case that occurs to me. It might also 
be questions connected nutli ernninaJ, 
eases against Europeans. 

12.000. They will be ail Eederal sub- 
;ject.s under the list w’hicli you have 
given. They will l3e all Central. I 
want to know exactly what i.s intend- 
ed ?■— -it might also be cases failing in 
tlie concurrent field ; but I will gladly 
make my answer rather iu(‘»re concrete 
in the Note I will circulate. 

12.001. I wanted that to be investi- 
gated because there is a little doubt 
about it. Then, going back to para- 
graph 119, the words relig.ious 
usage I am following upon the argu- 
ment tliat his Grace, the Archbishop of 
Canterbury, took. You kno w that deal- 
ing with two ancient religions like 
Hinduism and Muhammadanism, a num- 
ber of usages which- look like religious 
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•usages have come from the past -whiehj ' 
judged by inoderu .. standards O'f imblie 
decency,, public morality and public law, 
are. undesirable f — Yes. 

12.002. If you put the words * ^ reli- 
gious usages ^Mt would be difficult to 
get them , dehiied, and I will give you 
an ' illustration of what I mean. Take, 
for instance, the Hindu usage of dedi- 
eatiiig young girls to temples. It is in 
many i;)arts of the country regarded as, 
a religious usage. Modern sentiment 
regards it as an immoral usage. Do 
not 3 'ou think some saving ought to be 
made in favour of usages whicb, ai- 
tboiigii religious to certain people, offend 
against modern opinions of decency or 
morality, or public policy, or any of 
those considerations ‘f—We have found 
some difnciilty in being more precise, 
and, what we have done is to continue 
the existing words. I will look into the 
question again and consult with Mr. 
Jayaker over it, if I may, to see whether 
we could be more precise. We have 
found a difficulty in being more pre- 
cise. 

12.003. The fear which 1 liave, and 
v/liich many others share with me is 
this (if you will kindly turn to para- 
graph IS wdiieli speaks of the special 
respjonsibilities of the Go vernor-Hene- 
ral) tluit one of the ^ Governor- 
Generars special responsibilities is the 
p!'e\’en.tion of any grave menace to the 
peace and tranquillity of India f — ^^Yes. 

12.004. Supposing a Bill was before 
ll;e Jjegislature requiring the consent of 
the Governor-General under paragraph 
139, and that Bill related to a reUgious 
usage of the nature I have just men- 
tioned to you, and supfrosing strong 
eoinmotion went up in an orthodox pro- 
vin(?e against a Bill Vviiieh was regard- 
' ed as relating to religious usage, and 

the result of that grave agitation was 
that the Governor-General thought 
there would bo grave menace £0 the 
peace and tranfpiillity of India, he may 
be inclined to emuvise his power luuler 
],>aragrapli 18 a mil prevent that Bill. 
In otlior rvords, it would nieah this, 
that the stronger the agitation lending 
to create the appearance of a menace 
to peace and tranquillity, the greater 
the cdianee of success of the orthp^^x 
community succeeding, -under' pan'igx’aph 
18, in inrlucing the Governor-General to 
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put a stoppage to the introduction of 
that Bill f — It, is that kind of risk that 
has made us come dowm on the side (if a 
rather general term like this, a term 
which Mr. Jayaker •will remember has 
been in existence for a great oilmy 
yeans, and a teirm whose application is 
fairly well understood as a result of 
tins history. The Governor-Gem;*ral 
will have his discretion as io whether 
to act or not to act in such a case as 
Mr. 'Jayaker has : put. . If he satisfied 
himself that the agitation was ' a ficti- 
tious agitation, and that it "was got up 
for the express -purpose of intirnhud ing’' 
the Government against some measure.^ of 
social reform, I imagine tlia.1 the 
Governor- General ’would exercise iii>i dis- 
cretion in allowirig the pro'posals to go 
forward. 

12.005. I have no doubt that is so. I 

was only suggesting -wlietlier you wrmld 
not reconsider the ex]wession ‘‘religious 
usage ” ?-~Yes. ■ ■ 

12.006. That is only a suggestion I am 
making f — I will certainly considfcr it 
again, and, if Mr. Jayaker wmiild send 
us any suggestions, sliould be glad. 

T have put to him our difficulties, and I 
have given him our reasons why we have 
used it. 

Marquess of JRcading. 

12,00-7. Is it not in the Royal Pro- 
clamations that have been issued hi the 
past r I have a recollection that it is 
in one. J only ask you to beau it in 
mind ? — ^Yes, it is a phrase that ha.s been 
in existence for more th,an 50 years. 

12,008. I hare seen it at various limes f 
— I do not know what Lord Reading 
yrould say. but there is a good deal to 
be said for eoiddnuing a phrase that 
has been in existence for a considerable 
time, and whicli people generally under- 
stand. 

Marqiie-s of Treading,] If I may 
expi’ess an opinion I would agree with 
that. 

Archbishop of Canfei'hurji. 

12-009. On the other hand, wt have 
had a great deal of evidence that it 
was the use of these large terms wliieli, 
in point of fact, has given great hesi- 
tation to Governments undor the pre- 
sont regime from facing the necessity of 
some, of these reforms f — ^Yes ; -we must' 
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take all those issues into aeeount. As 
■,I "sayy we . liaYe- not ■■ ignored . them. . We 
have thought on the whole it was better 
to use this phrase 5 but, obviously, it is 
.a. matter, for '' discussion. 

Sir Ahdur BaJiim^ 

.12,010, May I make ^ one' suggestion f 
—Yes, please."' 

Sir Ahdur MaMm.] I suggest “ having 
the force of law ; suppose you sub- 
stitute tluit, and narrow it f 

Sir Hari Singh irotir.] I am afraid it 
■will not help us at all, because under 
Hindu lav 7 all usages embodied in the 
Shastra have the force of law. 

Sir Ahdur IiahimS\ The dedication of 
girls to the Temple is not recognised by 
.law. f 

Sir Hari Singh (Sonr^] According to 
'Hindu law custom is the transcendent 
"'law.' 

Marquess of Beading, 

12.011. It shows at once the difficulty 
lyou get into b;/ the discussion between 
'these two gentlemen ? — ^We will take it 
into account, Sir Abdur. 

Mr. Jf. B, Jagadier^] The possible 
solution lies in appending words lilve 
“ contrary to public morality or public 
decency/^ or some such expression. That 
is a suggestion wliieli occurs to me. 

Mr. ziafriiJla Khan,] I am afraid 
expressions like contrary to public 
decency mid public morality- ^ ’ are as 
difficult of interpretation. They are 
bound to cause trouble because they have 
got to be interpreted. 

Mr. ill. B. Jagaiker* 

12.012. With regard to the other point, 
namely, the consent of the Governor- 
General with regard to coinage and 
curreney, you are aware, Sir Samuel 
Hoare, that at the drst Round Table 
Conference Indian opinion was contrary 
to the reservation of this right to the 
Governor-General. May I read in that 
connection a short statement in the 
Report of the Round Table Conference, 
page 14 of the copies supplied to us, 
■where it wa,s stated fl’ i\m speaking- of 

< the very first opportunity', --we; had of. 
expressing an opinion) ^f'Upon the 
question : of ^ hnance, Indian bpmi,oh\ was ' 


that' even the safeguards set out in the 
Report went too . far, especially those 
giving special pow-ers to the Governor- 
General.^'" You are .aw^are of that, that 
'Indian, sentiment as' it has expressed.. 
itself , there is strongly against the reten- 
tion , of this power in .the bands of the 
■Governor-General by way of giving prior' 
sai'ietion to, the. Bill f — 1 would certainly 
agree ' that there is' a strong body of 
opinion in India against ,,tliis safeguard. 
We took it very ,earefiilly into ■ aeeoiint 
in our subsequent diseiissions, but V 7 e did 
definitely come to the eonelusion. that' in 
the. very, difficult financial conditions 
that have arisen" since, the, 'first, discussion, 
and with which it looks a.s if we shall 
be faced for some jmars to come, it was 
an essential condition. 

12,013. Then do you think there is any 
necessity for giving this power to the 
Governor-Gen oral, namely, sanction to 
any legislatioii relating to coinage and 
eurrencA^ even after the Reserve Bank 
is established, ba,mng regard to the fact 
that you are making the Reserve Bank 
free from political intluence, and, having 
further regard to the fact that legislation 
dealing with tlie Reserve Bank would 
require the Govemor-GeneraPs previous 
sanction ? I slioid.d ha,ve tliou.glst you 
v/ould have made the Reserve Bank 
strongly entrenched from discussion and 
alteration by the public. Do you think 
there is any necessity for continuing this 
power in the Imnds of Mie Governor- 
General a.fter the establisliment and 
working of such a bank ? — ^Yes ; we feel 
that it is really essential, and a eoinple- 
immiBiy safeguard. You misbt have the. 
operations of the Reserve Bank gra.velv 
compromised by discussions of this kind. 
Take, for instance, the case that is in 
eTeT 3 mne’s mind, the case of the rupee 
ratio. You might veiy well have the 
foraidatioiis of the Reseive Bank being 
shaken by political agitation on the sub- 
ject, and particularly in the difficult 
early years when it was gradually getting 
itself started. 

12,014- There is no time limit to the 
pov/ers given in paragraph 119 ^ — There 
is no time limit, nor, indeed, I think 
, can there be a time limit given, but no 
doubt if things work well, and there is 
no need for the Governor-Genera].^ to 
exercise a veto of this kind, discussions 
in course of time will take place. 
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12s015. The reason why I am pressing 
this point, Mr. Secretary of State, is 
this, that there is a strong feeling in 
India that there is an intimate connec- 
tion between the development of 
industries and agriculture, and the 
regulation of^ the currency, and, as you 
have transferred to the popular 
Minister’s hands the Department of 
industry and agTicuitiire, those two 
Departments are so inseparably inter- 
connected. that ■ no Minister can , make 
much progress in industry and agri- 
culture unless he has the power of 
regulating the currency of the country, 
and, as yon have transferred one, it 
would not be wrong to transfer the other. 
That is the only reason I am driving the 
point ? — I do not object to Mr. Jayaker 
pressing the point. It is a very 
important point, and this has not gone 
by default. Althongli we realise that 
the points he has just made are very 
strong jmu have to consider the whole 
position. You have to consider the 
whole future of Indian credit. You have 
to consider (and this is an integral paii: 
of the eneouragemeut of industry to 
•which he has just alluded) a problem 
which is very urgent for India, namely, 
tlie problem of getting ne'w capital. It 
has always appeared to me, the more 
closely I have considered financial ques- 
tions in India, that the great need of 
India in the future is eapitnl, and it 
looks to me as if for many years to come 
the chief source of capital will continue 
to be Ijondon. I hope vei*y much that 
the Indian eanital wi.ll continue to be 
forthcoming, but, I ])elieve, that for 
tliese great sums in the future it will 
he to the Louden, market that future 
Governments of India will look, and, 
tnldng those very important considera- 
tions into account, vre have felt that it 
was quite essential to put the credit of 
India alcove ajiy kind of suspicion, and, 
in order to achieve that object, we did 
feel that these safeguards were neces- 
sary. 

12,016. But you will have a double 
protection, you will allow m.e to pur- 
sue the point, by one more question, you 
have made the financial stability and' 
credit of India a special responsibility, of , 
the Grovernor-Gcneral. You have now 
brought the proposal of a He^rve Bank ' 
which is free from political influence. 
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No .alteration can be made by the Legis-.; 
lature . J.n the Reseiwe, Bank which. ' 
administe.rs eurreney and coinage. I , 
should have thought these two would 
have been enough protection for any 
person who wants to send capital out to 
India f — The .trouble is. ' (I have said this 
before) that financial people are yqtj 
conservative, and it was made very clear 
to me that this was a safeguard to which 
they do attach a very great importance, 
quite apart from polities, and, on that 
account, I feel that, chiefly in the 
interests of India, it is necessary to 
maintain it. 

Sir A.bdiir Bahim* 

12.017. May I just intervene ? There 
are other countries which are not linked 
to Sterling which do resort to London 
very largely for credit f — That is so, 
certainly, but these things have grown 
up, Sir Abdur Rahim, as a result of 
experience over a great many years, and, 
believe me, the money m^arket of the 
world, and the money market of London, 
as the greatest money market in the 
world, is a very conservative institution, 
and it is much ■wiser at the outset to 
take these safeguards, and to ensure by 
that means, as I believe we shall ensure 
it, the future credit and stability of the 
countl’}^ 

Lord Eustace Percy, 

12.018. Surely this particular safe- 
guard which we are discussing now is in 
practice only a safeguard preventing the 
introduction of private Bills or private 
members resolutions ® — Exactly. 

12,039. And Mr. Jayaker would agree 
tliat no good purpose is likely to be 
served by the introduction of private 
Bills or Private Members Resolutions. 

Marquess of B.eadhiy,] Why does it 
apply only to private Bills and Private 
Members resolutions ? A Government 
Bill would require the Governor GeneraFs 
previous sanction. 

Mr. M. B, Jayal'er, 

12,020. I do not know whether the 
Secretary of State admits the interpre- 
tation of Lord Eustace Percy that para- 
graph, 119 relates only to Private Bills f 
—I think -it covers all Bills, but in actual 
practice, I suppose, it would be applied 
to Private Bills in this financial regard, 
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for this reason, that if, the GoTemment- 
wished to intTOcluee a . .Bill , of this kind ■ 
it would either be with the Governor- 
Generars approval, or it w^oiild not. If 
if, was with the Governor-General' s 
approval obviously no such controversy 
as he suggests arises. If it was' not with 
the Goviwiior-Generars ' _ approval,^ be 
could intervene in the interests of the 
credit and stability of India. 

12j021, That •would not ^erditle Mm to 
prevent the Bill from being considered^ 
becanso lie could tiien only act under 
Section 18, under Ms special responsi- 
bilities f— Yes, but he could so act. There 
he could overrule his Ministers as a part 
of his special responsibilities.. 

Sir Ahdur It is a trelde safe- 

giiarch 

Archbishop of Canterhiiry, 

12.022. Is it pertinent to point out, 
Mr. Secretary of State, that while what 
you say W'Ould effect legislation under 
'paragraph 110 the3*e is nothing there to 
prevent discussion by w’ay of resolution, 
so that the ventilation of public opinion 
on any of tliese matters, even the ques- 
tion of eurreucy, would be secured f — 
Yes, but, your Grace, under paragraph 
52 he has g'eneral powers. 

12.023. Yes, but apart from para- 
graph 52, paragraph 119 deals exclu- 
sively not with discussion hut with legis- 
lalion. May I be sure about that. That 
is so, is it not, apart from these special 
powers the Governor has there is nothing 
there to prevent anyone bringing for- 
ward any resolution on these matters, 
and having them discussed — ^Yes, that 
is so. Tliere is a considerable difterenee, 
your Grace will see, between a resolution 
and a eomx:>arativeIy academic discussion, 
and the actual introduction of a Bill in 
matters of this land. 

12,024. Yes ; still resolutions and dis- 

- eussions may affect legislation indirectly 'F 
— They may. Judging from the House 
of Commons they often do not. 

Archbishop of Cmiterhury,] I hope 
that will not be so in the present case. 

. Br, B, R, Amhedkar* ,, ■ 

< 12,025. I want to ask one question, Sir 
-Bamuel, on these provisions in general.. 
,„ Tbe ultimate purpose of these previous 

- sanction . rules would aMo of course be 


achieved by the power of ' vetO' — ^the sub- 
sequent' power of veto, which the 'Viceroy . 
and, '.the 'Governors have , got ; so, from 
'that point of view, ■ there is really not 
much to be gained, these provisions. 

I .mean altho'iigii the Viceroy .ma^r give, 
his previous, sai'ictioii he is not thereby . 
bound to adopt' the Bill "wiieii it is 
fc.ially passed ; he lias the |)o-wer of veto. 
So, from that .point of view, there is not 
much to be gained by the rules of pre- 
vious sanction, wliicii could not iilti-. 
mately be gained by ilie porver of veto ,? 
—I am not sure that I shoiiki ■ agree . 
with Dr. Ambedkar. The veto . is a, , 
sanction a scinewlia.t different . kind. 

It seems to , me it is a bigger and more 
serious sanction. It comes after the 
Legislature has formally pledged itself 
to certain proposals *, I tiiink therefore 
it is a more serious sanction. 

12.026. Apart from all tliat, so far a-s 
the main object is to pmevent anything 
alfeeting adveively the special resrx'jnsi- 
biiities of the Viceroy, the veto is an 
effective measme ? — I was just coming to 
that second consideration. The veto has 
a long history behind it, and judged by 
British experience generally, the veto be- 
comes more and more in course of time 
something in the nature of a Constitu- 
tional formality. 

12.027. But w'hat I wmnted to say w’-as 
thk. Bo fa,r as I am able to judge the 
only distinction that one could draw be- 
tW'Oen tlie effect of a previous sanction 
rule and ultimate veto is that the one, 
namely, the x>revious sanction, prevents 
clisciission, while the veto does not. Is 
that not so ? — It is a difference. 

12.028. That is a difference. Yow, 
what I want to point out to you, Bir 
Bamiiel Hoare, is this : Surely if dis- 
cussion is to be prevented because it is 
going to attack the special Tespjonsibility 
of the Viceroy, you will bear in mind 
that this previous sanction laile certainly 
cannot operate to prevent discussion, 
either in the Press or on the public 
platform outside the legislature, and 
cannot even prevent a public demonstra- 
tion on an issue that wmuld legitimately 
be brouglit under a preMoiis sanction 
rule, so the only thing really that would 
happen under this is that while the 
I'jublic and the Press may be free to 
agitate and to demonstrate on a matter 
covered by the previous sanction rule, 
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the oiily body that would be .muzzled . iigious usages because tliat is a tiling 
would he tiie Legislature f—That m one hi wLiieb. I am so vitally concerned. I 
WTiy of putting it : it' is Dr. Ambedkarh ■ am just '■maldir^ the suu'uestion wii ether 


way of putting it. 

12,029. Is it not a fair way of putting ■ 
it i Barely the Yiceroyh previous ■ sanc- 
tion poolers are not going tO' be so widely 
exteiuieci in tlieir operation as to cover ■ 
the prevention of any discussion ' of a 
matter subject to previous sanction, 
either in the Press or in public meet- 
ings, or any\vhere else! — I think there' 
ee if airily will he discussion of tlia.t kind. 
None die less, i do think 'there is , a 
dilfevenee betv.'iren discussion in the Legis- 
lature arid the comparatively irrespon- 
sibie discussion outside. Becoiuily, tliis 
Baaetioii of tiie ■pre\ioiis consent has lieeii 
in operation for some time and it was 
acceplc-d gene rally as a Part of the ’New. 

at each of the Round Talde 
CoiifciVnces ? hhirdiy, if Dr. Arnbcdkar 
will ]^'e)k a! the categories set out in 
paragraph 119 will see that for each 
of tlieni there is a consideralile demand 
for Siune kind of special ;precau[ious. 
For instance, if he \n\l take the question 
of religious rights and usages : There he 
must have noti(?r-d the very strong feel- 
ing tliat certain sections of tlie orthodox 
Hindus have upon the subject. He does 
not agree with them ; lie thinks they are 
all wrong. At the same time, they do' 
Iiold these views very strongly, and they 
■would like questions of that kind ex- 
cluded fi'om the Indian Legislature alto- 
gether. Now, wcj have attem]-)ied to 
adopt a 'inidway attitude hetw'een the two 
points of view and so on, With each of 
those categories T could make a similar 
defence, that there Is a considerable 
body of opinion asking for some special 
■jmecaniions in these directions. • 

12,0,?.0. Whnt I wfis trying to drive at 
•was tin's, tliat v/liile a num])er of the 
Legislative Council and a number of the 
Leoiha^ive Assembly may be free to dis- 
cuss these matters outside in public, they 
•will not ho free to discuss them when 
they’ eome inside the Legislative House. 
That is the only difference you are mak- 
ing by this premons sanction rule f — 
They can liave resolutions, but that is 
substantial] V tlic ease. 

12,031. Now I just want ' to make one 
■suggestion with regard to the point 
raised by Mr. Jayaker regarding the 'UBc 
of the expression religion and re- 


it would not bo siiilicieiit to use tlie ex- 
pression, articles of lalth rather than 
tlie' phrase ‘'religion and religious 
usages''? — I would have Ihouglit" that ■ 
articles ■ of faith would have occasioned 
almost ■ the 'same khid o| controversy. 

BIt H mi Singh Gout. ' 

■ '12,032. More so ? — And the trouble, of 
a new ■ pl'irase of that sort I would liave 
ttioiight would liave conceoi.rated upton 
it. more 'Amrieties of iiiterpiieration even 
than the old iplu’ase. 

Dr. B. li. Amhcdl-an 

12.033. I suggest that as fur as ‘pos- 
sihle Ihe Avurtf usage oiigh.l to be 
avohled ? — I Avill take n(‘ic oi* Avhat 'Dr. 
Ainbedkar has said. 

Bir Phiro,:e Sethna, 

12.034. May I be allowed to put just 
one question l.o tlie Recrctai\y of State ? 
Are Ave to conclude, Bccrelary ot! State, 
from youi’ re]dies to hir. Jayaker that 
the London market has the last say in 
the anatter of ratio ? — No, certainly not. 

12.035. I may remind you that ifi the 
course of the (liseussions on tlie Reserve 
Ba-nk, India, aa’us in favour of a fresh 
inquiry, if not immediatily. A'V'lthin a,: 
reasonable time ?• — ^Tcs. 

12,33^1 hfa,y au^, knoAV if such au in-,',; 
quiry aauII be made ? — I could not i'»ossihly 
ill tlie middle a discus^irai ak.ont the 
relations lietAve^’ii (mlain /ub;'‘“ts and iho 
Legislature, emlurk upfm a discussion 
about the Reserve Bank, and one of the 
proposals that emerged from a very ex- 
pert inquiry that- took plaee in the 
summer. 

12,037. T put the question because I 
understood you to say that the Anews of 
the City here had to be considered because 
otherAAUse ca,pital Avmild not he sent out 
to India, and India needs more capital f 
— ^W'hat T did say AA=-as that India needed 
more capital, a,nd it Avonhl be a great 
mistake to disturb the augavs of the place 
from Avhich I hoyie they aauH reeeh-e large 
sums of capital in the future ; but I have 
never suggested for a moment that the 
City or any body of financiers have any 


100 


for this reason, that if the Government 
wislicd to ijitroduee a Bill __at tMs kind 
it would cither be with tiie Governor- 
ikaieraFs approval, or it would not. It 
‘ii was with the Governor-General s 
api>ruYal. o’bvioiisiy no sueli controversy 
as lie suj^«;es.ts arisc^s. If it was not with 
the Governor-Generars, ^ approval,^ be 
e«»i,ild inlerveue in the interests of the 
eivdlt and. staJ)ility of fiulia. 

ri,f*2L wuiikl not entitle Mm to 

pj'rviaii llio Bif] from beiiii^: considered, 
bia’aiiso iic could then only act undei 
Section 18, under his special responsi- 
birdies ? — Ve,-*, Imt he could so act. There 
he Could <‘U’'e]’i‘uie iiis IMiiustcrs as a part 
of his special responsilulities. 

Sir Ahdnr Rnhim,] It is a treble safe- 
guard. 

Archbishop of Canterbury, 

12,is22. Is it pertinent to point out, 
Mr. Secretary of State, thah while what 
y(Hi say would eiiect legislation under 
]KU*agrapli lit) there is nothing there to 
prevent discussion by way of resolution, 
so that the ventilation of public opinion 
on any of these matters, even the ques- 
tion of currency, -would be secured ? — 
Yes, but, your Grace, under paragraph 
52 lie has gein*r;il powers. 

12,023. Yes, but apart from para- 
grai'iii 52, paragraph 119 deals exclu- 
sively not with discussion but with legis- 
Inlion. i\ra.y I be sure about that. Thai 
is so, is it not, apart from these special 
povrers the Govcumor has there is nothing 
there to ])reven.t anyone bringing for- 
ward any resolution on these matters, 
and having them discussed ? — ^^e.s, that 
is so. Ill ere is a considerable difference, 
your Grace* will see, between a resohxtion 
and a eorniiaratively aiiadeinic discussion, 
and the actual introduction of a Bill in 
mutters of t!n« kind. 

12,024. Yes ; still resolutions and dis- 
cussions may afTect. legislation indirectly 
—They muy. Judging from tho House- 
of Commons they often do not. 

Archbishop of Ctwterhury,] T hope 
that will not bo so in the present , case. 

.• ; Dr. B,'B, Amhedkar, ■ 

12,025/1 want to ask one question,. Sir 
Kainuel, on these provisions ' in general.' 
the ultimate purpose of .these previous 
sanction rules would aMo. of course be 


achieved by the power of veto—tlie sub- 
sequent power of veto which the Viceroy 
and the Governors have got ; so, from 
that point of viewy there is really not 
much to be gained l)y these provisions* 

I mean aithoiigli the Viceroy may give 
his previous sanction he is not thereby 
bound to adopt the Bill wMen it is 
finally passed ; he has the powmi- of veto. 

So, from that point of view, there is not 
much to be gained by the rules of pre- 
vious sanction, wliieli could not ulti- 
mately be gained by the pOAver of veto f 
— I am not sure that I should agree 
with Dr. Ambedlnir, Tlie veto is a 
sanction ®f a somewiiat different kind. 

It seems to me it is a bigger and more 
serious sanction. It comes after the 
Legislature has formally pledged itself 
to eei'tairi proposals ; I think therefore 
it is a more serious sanction. 

12.026. Apart from all that, so far as 
the main object is to prevent anything 
afieeting adversely the special responsi- 
bilities of the Viceroy, the veto is an 
effective measure ? — I Avas just coming to 
that second consideration. The veto has 
a long history behind it, and judged by 
British experience generally, the v^eto be- 
comes more and more in course of time 
something in the nature of a Constitu- 
tional formality. 

12.027. But what I AAvanted to say AA^as 
this. So far as I am able to judge the 
only distinction that one could draw be- 
tAveen the effect c^f a ipreA-'ious sanction 
rule and ultimate veto is that the one, 
namely, the previous .sanction, prevents 
discussion, AAMile tlie veto does mit. Is 
that not so f — It is a diiferenee. 

32.028. That is a difference. ISTo-w, 
AAdiat I AAmnt to point out to you. Sir 
Samuel ^ Hoare, i.s this : Surely if dis- 
cussion is to be preAumted because it is 
going to attack tlie special responsibility 
of the Vicex'oy, you aauII }>ear in mind 
that this previous .sanction rule certainly 
cannot operate to prevent discussion, 
either in the Press or on the public 
platform outside the legislafcxme, and 
cannot even pi’cvent a public demonstra- 
tion on an i.ssiie that AAmiikl legitimately 
he brought under a previous sanction 
rule, SO' the only thing really that would 
happen under this is -that while the': 
■public ' ' 'and the Press , may be,, free to 

^ agitate and to , demonstrate on a matter; 
_ covered . %.th’e previous. sanetion 



the only body that' woiiid be muzzled 
would be the Legislature '?•— That is one 
way of putting it ; it is Dr. Ambedkar^s 
way of putting it. 

12jOHy. Is it not a fair way of. putting 
it 1 fcuirciy llie "Viceroy's previous ' sanc- 
tion p(ju’ers are not going to be so widely 
exleiided in ilieir operation as- to' cover . 
tile preveiitioii of any discussion of a 
matter sidoject to , previous sanction, 
eitiior ill tlui Press or in -public meet- .- ' 
ingr, or anytrliere else f — I think there 
cerlainly will be discussion ' of that kind. 
None die less, 1 do think there is a 
diix'erenee between discussion, in the Legds- 
latore and t\:c comparatively irrespon- 
sible discussion outside. -Secondly, this 
Sauetion of the previous consent has been 
in f)peration for some time and it was 
accepted geiieraOy as a Part of the New 
Cone.tir.inioii at each of the Sound Table 
Conferences ? Thirdly, if Dr. Ambedkar 
vill look at the categories set out in 
parrn graph 119 lie will see that for each 
of tiunn. there is a considerable demand 
for some l:i,.ud of special preeautions. 
¥'ot instance, if lie vrill take the question 
of religious rights aiid usages : There he 
must have noticed the very strong feel- 
ing that certain sections ot the orthodox 
Hindus have upon the subject. K-e does 
not agree with them ; lie thinks they are 
all wroT!g. At the same time, they do’ 
hold these views very strongly, and they 
would like questions of that kind ex- 
clirded from the Indian Legislature alto- 
gether. Now, we have attempted to 
adopt a midway attitude hetween the two 
points of view and so on. With each of 
those categories T could make a similar 
defence, that there is a considerable 
body of opinion asking for some special 
precautions in th.eso directions. • 

12.030. What I was trying to drive at 

was this, that while a number of the 
Legislative Council atid a number of the 
I,noM>];Pive Assembly may he free to dis- 
cuss these matters outside in public, they 
will not be free to discuss them when 
they come inside the L(\gislative House, 
That; is the only difference yon a, re mak- 
ing by this previous sanction laile 
They earn have resolutions, but that is 
substantiallv the case. . • ' ■ 

12.031. Now T just want ' to make one 
■suggestion with regard to' the point 
raised by l\lr. Javaker regarding the use 
of the expression religion and re- 


ligious. usages^', because that is a. thing 
in which I am so vitally concerned. I 
mn just iTiakiiig the suggestion ^\'hether 
it. Y/oiiid not be siiliicient to list? tlie ex- 
l.>ressioiT ■ •f- articles of faith raHier than 
the phrase ' ‘m-eligioii and religious 
usages”'!- — I vcoiikl have thought that 
articles of faith would liave occasioned 
almost the same Idrid o| contro'versy. 

Sir Ilciri Singh Goar. 

12.032. More so % — And the trouble of 
a new ' x>inmse of that soi‘t I 'would have 
thought wordd have eoiieeiitrated upon 
it more varieties of ii]terpretatioii even 
than the old phrase. 

Dr. B. E. Anibedkar, 

12.033. I suggest that as far as pos- 
sible, the word iisagx3 ” - oiigiit to , be 
avo'lded 1 — I wi..ll talie iio'te of wl'ial:. Dr. 
Ambedkar has said. 

Sir Phiroze Sethna. „ 

12.034. May T he allowed to r)ut just 
one question to thee Secretary of State ? 
Are we to conclude, Secretary of State, 
from your replies to hJr. .Jayalcer that 
the London market has the last say in 
the matter of ratio '? — No, certainly not. 

12.035. I may remind you that in the 
eoiiivu* of the discussions on the Deserve 
Bank, India v/as in favour of a fresh 
inouiry, if not immediately, within a 
I'easoimblo time ! — W?s. 

12.^';3d. Alay we ku.ow if such an 'in- 
quiry will be made ? — T could not possibly 
in the middle of a discussion about the 
rein liens ]>ehveru ceitain su.bje'd's and I he 
Legislature, eml^ark ii])on a di'seussion 
about the Reserve Bank, and o!ie of the 
proposals that emerged from a very ex- 
pert inquiry that took place in the 
Kumraer. 

12,037. T put the question because I 
understood you to say that the views of 
the City here had to be considered because 
otherwise capital would not be sent oirt 
to India, and India needs more capital f 
— ^What I did say w~as that India needed 
more capital, and it would be a great 
mistake 'to distut'b the wews of the place 
from which I hope they "will receive large 
sums of capital in the future ; but I have 
never' suggested for a moment that the 
City or any body of financiers have any 
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Mnd of veto ,iipon the Government pro- 
posals. These proposals are made npon , 
their merits, political,. and financial.. 

Gam 

12.038. There is only one question I 
wish to ask. Yon have explained, Sir 
Sarmiel IToare, the diffienity of being pre- 
cise witli re.jyard to the field in which the 
Governor-GeneTaTs previous sanction will 
be required, but wall paragraphs 119 and 
120 be wide enough to, prevent any Bills 
being* iiitrodiieed regarding amending the 
Indian Police Act of 1861 or the Local 
Police Acts, witliont the prior sanction of 
the Governor and Governor- General 

It is not one of the categories here speci- 
fically exeiuded under paragraph 119. 

12.039. I did realise that, but I was 
wishing to put the view" that perhaps if 
it w-ere exeiuded it would give greater 
confidence to the police and their per- 
sonnel if they knew that no Bills could 
be introduced aifecting the present posi- 
tion of the police without the prior 
sanction. of the Governor-General or the 
Govemors ‘? — Yes. At present it is not 
Included. 

Jdarquess of Salishirnf. 

12.040. The Secretaiy of Blate will re- 
member tbal one of the matters wliich wms 
urged u|)on us, I think, hy the police 
witnesses, w"as that the Act of 1861 
should be sacrosanct from ])eing upset 
except by tlie rm,]3erial Parliament ? — 
Yes. One of the difficulties that I think 
Lord Balisbuiw -will realise wdicn he 
looks at tlie Act of 1861 is that it does 
not a]>penr to me it would provide the 
kind of protection for wdiieh they were 
asking. I Iiave not got the Act here, 
but s<') far as I remember it is a very 
short Act merely saying that certain ad- 
ministration should lifive certain respon- 
sibilities. 

12.041. The Beci’ctary of State is quite 
right Ylmt is importrnit under the Act 
Is the regulations w*hieh are made under 
it Yob. Then if you come to regula- 
tions, as I think T said earlier in our 
discussions, the regulations amount to 
volumes and volumes of detail, some of 
it of great imymrtance, some of it no 
doubt ■ of administrative, importance,' but 
not' of the kind of importance that the: 
Committee I thank -have in mind when 
they ate now asking me this question. 


Six 'Hubert ^ Gam . ' \ 

12.042. There is only one other field 
w^Meh has been brought up as requiring 
prior assent, and that was brought up 
by the Associated Chambers of Commerce 
of India in connection with certain legis- 
lation, and I see that also comes up this 
afternoon, so I wall giot press the matter 
here, but I wmuld like to be sure that 
paragraphs 119 and 120 are not ex- 
haustive of the subjects whieli will re- 
quire prior assent ? — They are exhaus- 
tive as the proposals stand now. 

12.043. Then it wiU he up to the wit- 
nesses and others to try and make their 
point before the Gomniittee as to the 
necessity for enlarging that field. Is 
that so f— -Certainly. None of these pro- 
posals is final until the Joint Select 
Committee has made its report and Par- 
liament has legislated ; and no doubt 
there will be people who W"ill ask for 
additions to this list ; there will be 
people who will ask for subtractions from 
it Nothing is final until the Act of 
Parliament is operating. 

Sir Austen Cliamherlain, 

12.044. Secretary of State, I w-aiit to 
ask if you can supply us with some in- 
formation, but I am not sure whether 
my request is a practicable one. Under 
the present Government of India Act a 
Haw" m,ade by any authority in British 
India or any provision wliieh is x’epug- 
nant to an Act of Parliament is invalid f 
—Yes. 

12.045. Under the White Paper pro- 
posals, provided that the assent of the 
Yiccroy has been properly obtained, 
such a law wmuld not be invalid unless it 
came under the express prohibitions in 
No. 110 That is so. 

12.046. Would it be possible for you 
to give us in any forn\ some idea of the 
scope of the legislation 'which, under the 
existing Governmcint of India Act, is 
outside the puiwlew of the Legislature, 
andAvhich will be placed within its pur- 
view subject to the assent of the 
Governor-General by the new proposals f 
' — ^Yes, I think I could certainly do so. 

12.047. I should be much obliged if 
, you could, because unless one know's how 
’far- 'the present Indian law is dependent 

■ upon ’Bntish Acts of Parliament, one 
does'not' know what is transferred f — ^Yes. 
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I did propose in this note to which I 
alluded , earlier in the morning that ' I 
wonid include at any rate an illustrative 
list even though it may not be . complete. 

Lord, BanheiUotir. ■ 

12,048. Is it not proposed to put any- . 
thing* into the Constitution Act with re- 
garcl to the Federal Reserve Bank f Is 
it proposed to legislate separately for 
that f—Wiiat is happening* vuth the Re- 
serve ■ Bank is this.' There was this very ■ 
coinprehensive and expert inquiiy into- 
the question in the siimnier. Previous 
legisfation of the kind lia.s ' taken ■ place . 
in tin; Indiaii Assembly, and the arrange- 
ment has ])een that a Bill would in due 
course , be introduced in the Indian 
Ass8inl)iy and that Bill, would |}ass 
through the Indian Assembly if the 
Indian Assembly is ready to pass it. 
Soinp reference will certainly be needed, 
to the Bill in this Constitution Act. 

12,04,9. That may br'Ing* it under 110 t 
“—Let me just' be clear about that. Ko, 
it ' will not ])rii.ig it under 110 ; it will 
bring* it under 1.1.9 ; but except as o'tlier- 
wise. Parliament determine, only 

the Imperial Parliament would be able 
to alter the prop^osals. 

12.050. If the reference in the Consti- 
tution Act confirms the provisions of the 
existing Government; of India Act, that 
would make it part of the constitution, 
would it not f — It would become a part 
of the constitution — to this extent, that 
a reference of some kind would be made 
to it in the constitution that would en- 
sure the proposals of the Indian Reserve 
Bank Act onlj' being alterable with the 
approval of the Impevia.1 Parliament. 

12.051. Then for our purposes it would 
bring it under 110 ? — I think it would, 
Init I would like to look a little further 
into it. 

12.052. It reads here as if it were 
not in the eonstitulioi). So do one oi 
two other things for that matter f — <1 
should like just to consider the matter. 
It is rather a peculiar position. 

Earl of L'jjtton, 

12.053. One final question of. the 
Secretary of State, Sir Hubert- Cair 
has mentioned a rmmlier of matters not 

. at present covered by these-, clauses , but 
which in evidence it has been suggested 


should be brought within their scope. 
.[May I remind the Secretary of State of 
one other class which was referred to 
in evidence before us and it has not 
been ' mentioned' to-day, , namely, ' the . 
lights ■. and positions of certain - classes 
■of land, owners. The Secretary of State 
will remember _ that there are classes -of 
land owners in India having special 
rights, such as the Taliikdars" of Omih 
and Inanidars of Bombay, who have defi- 
nite^ rights 'and establislied positions. In 
addition, there are people ’ in the pro- 
vince with whicli I v:as eouneeted in 
Bengal who claim, not inclecil a right, 
but something which is akin to a right 
under the permanent settlement in that 
province. I am not, of course, suggest- 
ing that the Legislature should be de- 
barred from legislating, on these sub- 

jects, but I will ask the Secretary of 
State to consider whether it ro^a'y not 
be desirable to include amoiig the sub- 
uduiring special sfi^nctioii before 

IS iiitrodiieed, i-he of 

ih(-e icud owners to which, I have re- " 
icixed „i.il rvhich wtis b.roiiglit before us 
in the evidence of one of our siib- 
■ committees, I tliiiik.l — Lord . Lytton has,, 
raised a question that has been in my 
own mind for some tluio and parcioa- 
larly after the evidence that was given 
to the Comiiiitiee in tiie smnuuu*. It 

.seems to me tliat there is a strong ease 
to be made for some kind of precaution 
ill the type of case that he lias just 
inenti(.>nod. What impressed itself upon 
my mind was this : tha,t many of the 
eases that -were liroiiglit to our atten- 
tion wei*e definite obligations undertaken 
hy the Government of the day ; some- 
times as rewxirds for public services ; in 
otlmr eases as a continuation of reli- 
gious grants that had been in existence 
under Governments luLore 'Ihe time of 
the B.ritish Goveraiueiit. In eases of 
that kind I sliould Iinve thought that 
there would be a considerah’U? rm\nsure 
of srqiport, ’both in India and in this 
country, for so, me such special pre- 
caution being appHeable, sucli as the 
pi’eeaution of the prior sanction men- 
tioned in paragraph 119. A more diffi- 
, cult question arises when you come to a 
big and comprehensive settlement like 
^ the peiinanent settlement, touching, aa 
Lord, 'Lytton knows better than anyone 
, else, almost every corner of the life of 
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a province. Now there ^ again there is 
no doubt I suppose in anybody’s mind^ 
that it came about as the result of a 
bargain between the Indians and ' our-; 
seivesj and there again some kind ■ of - 
p, recall ti on niiglit be justiiiabie. Upon 
both tfiose questions I would veiy mucli 
like tlie advice of the' Committee.' I 
own riiyself i am iiiipresscd By the case 
that writ? made iii the summer and by 
the tirnJ for some such precaution as 
that pTc^posed in payagrapli 119. 

‘hwl of LijUon,} I am very much 
obliged 1o the Secretai^y of Btate. Of 
course, it will be a matter for discus- 
sion Irter on. I thought it ’well to 
miniium it as one of the subjects about 
wliieh disetissioii might be brought up. 

Sir liari Singh CrO-ur, 

12,054-. There is just one question I 
wanted to ask tlie Secretary of State. 
Uifl T u»if!ersfaml tho Secretary of State 
.to/liir|i!y ,in answer to^ a , c|uestion by 


Lord. . Rankeiiiour that after the Re- 
serve'. Bank Bill is pased by tne Indian 
Legislature, any amendment of that Biii 
Avould be with the coneurrenee of the 
Imperial Parliament or that no amend- 
ment could be made by the Indian Legis- 
lature except with the consent of Par- 
liament The position is rath'er a com- 
plicated one. It .is this, in a. sentence 
or two : Here we are asking, tbe Iiidiaa 
Legislature by its own legislation to 
carry out arrangements that we say am 
essential for bringing the constitution 
into being. ■ Obviously if that' arange- 
meiit is to take effect, it cannot be pos- 
sible for the Indian Legislature at some 
future time to alter the conditions with- 
out which the constitution would not 
have come into operation -witlioiit the 
previous assent. 

Chairman.] I propose to adjourn now 
to half-past two o’clock, at which time 
we take the representatives of the 
Association of British Chambers of Com- 
merce — Memorandum No. 74. 


(The Witnesses are directed to ivlthdraw.) 


(After a short adjoimmentJ) 


-Mr. If organ Jones.] My Lord Chair- 
man. 1.n*l’o.ro you call the witnesses, J 
would bke lo laise ou(‘ point. Before 
tlio adjoiirtimeni to-day a cpiestion was 
aildressed fjy Lord Lytton to the Secre- 
fai'y of Bt.ijte for India to whkh he gave 
a long X intended raising a 


point, of order arising from those tw’O 
questions, but I see the Secretary of 
State is not present, and I therefore 
give notice that I will raise it when 
the Secretary of State returns. 

Chairman.] That is quite understood. 


10th October 1933, 


Lo4‘d A rel* bishop of Canterbury. 
Marqiie!*^ of Salisbury, 

Marquess of Zetland. 

Marcpiess of liniithgow. 
Marquess of Heading. 

Earl c#i: Derby. 

Earl of l/vtton. 

Earl Peei; , 

Lord .Middleton. 

Lord Jlbrdlnge of Penshurst. 
Lord Irwin. . ' 

Lord Snell, ' ’ 

Jyjrd Knnkeillour. 

Lord Huteldson’ of Montrose/ . 


Present : 

llv. Butler. 

Major Cadogan. 

Sir Austen Chamberlain. 
Cocks. 

Sir Reginald Craddock. 
Mr. Bavddson. 

Mr. Isaac Foot. 

Sir Samuel Hoare. 

Mr. Morgan Jones. 

Sir Joseph Nall. 
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The following Indian Delegates were also present 
ImiAiT States Representatives, 


Sir Akbar , Hydari. . 

Sir, Maniibhai N. Mehta. 


Mr. Y, Thombare. 


British Indian Representatives. 


TIi,s Higiiness the, Aga Khan. 

Dr. B. R. Ambedkar. 

Sir Hubert Carr. 

Lieiit.~Col. Sir H. Gridney.: ' , 

Sir Hari Singh Dour. 

Mi*. M., . R. Jayaker. 

The MARQUESS of LINLITHGOW in the Chair. 


Mr. N. M. Joshi. 

Sir Abdiir liahiin. ■, 
Sir Phiroze ' Sethiia. 
Sardar Buta Singh. 
Mr. Zafrulla Kliaii. ■ 


The Eight Hon. Sir Samuel Hoare, Bt., G-.B.S., G.M.G., MR., Sir ' Malcolm ^ 

G.C.S.I., GAhlR.., Sir Findlater Stewart, K.C.B., K.C.I.E., C.S.I.,,;;; 
are further examined as follows : : * 


Mr. Morgan JonesJ] My Lord Chair- 
inaiij la^f; Tliursday, you will remember^ 

I notified yon that 1 intern led to raise a 
point 01 order on the return of the Sec- 
retary of State to tlie witness chair. I 
am oliliged' to you, my Lord Chainnan, 
for having allowed me tO' postpone- ■ the 
question, but I think I ought to apolo- 
gise to the Secretary of:. -State for not 
having raised it the very moment that he 
ga^u} liis answer to which I i*ef erred, but 
I quh'e honestly believed tliat he was 
comin.e bnuck in the ai'temoon and I 
should i)e aide to raise it then. The 
question wliieh I vrisli to raise is on the 
answer to rinestion 12,053. The Com- 
inittee will reniemher tliat Lord Litton, 
light at tlie end of tlie morning session, 
addressed a question to tlie Secretary of 
Stat^' in regard to certain classes of land 
owners and tlie ]>U3'port of his question 
%va,s that lie. hoped that the Secretary of 
Slate W'OuId consider whether he might 
not reserve those classes of land owners 
as being a lit sulxieet for precaution 
under paragraph 119. My Lord Chair- 
man, if yon will allow me, I w’ould like 
to say one woiM as to why I attach 
importance to this point before T put it 
formally to you. I can quite understand 
(even thougli I, my Lord, may not agree) 
the Secretary of State being imited ':to' 
consider necessaij precautions' ;with ; 3re- 
gard to Police and so on, where British 
interest A' and British ' interests alonb are- 
concerned, ])ut, on this occasion, Lord 
Lytton invited' the Secretary of Btafe.to 


consider whether a precaution could, not 
be exei'cised in j^espect of definitely 
Indian interests. I ought, in fairness to 
Lord Lytton, to say, -niy Lord Chaiiiuan, 
tliat he said of course that he did. not 
sugg(‘st that the Legislature slmuid be 
debarred from legislating on these sub- 
jects, but I do not think I am doing 
an injustice to the question of Lord 
Iwituu when I suggest that he did indicate 
that he siinself as a Member of the 
Committee bad arrived at a conclusion 
upon this matter and was expressing his 
conclusion through the medium of 
the question which he v;as addrc'^sing 
to the Secretary of State. Not only 
that, my Lord Chairman, bul the 
Secretary of State himself, rvhose prisi- 
ticn, I am quite sure, is clear to every- 
bodjq is a very dirdeult o.ue, ‘‘cing a 
wdtuevss and a ]\leinber of the Com- 
mittee, and I readily s^unpatliise with 
him in that matter — the Secretary of 
State himself in his reply also iudicated^ 
not in set terms but l)y implication, that 
he too had arrived at a final conclusion 
on the matter. May I quote the 
sentences that are relevant from Lord 
Lytton’s questif)n : I am not, of 

course, suggesting that the Legislature 
should be de])ar.red from legislating on 
these subjects, but I 'will a.sk the Seere- 
taiw of State to consider whether it may 
not ha desirable to include among the 
subjects requiring special sanction before' 
legislation is introduced, the position of 
the land owners to wrhicli I have referred 
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and Vv’Meli .were brought before ns in' the 
eiTidence of one of our., Siib-Gommittees, 
I NoWy the answer of, the Seere-. 

tary of Stoto is — I will not quote the 
whole of it but the r.art that is relevant : 
“It seenis to me that there is a strong 
ease to be inarle for some hind of pre- 
eaiition in the type of ease that he has 
just mentioned/” Then,, he later on said 
this : “ A more diilieiiit question arises 
when,' YOU come to a. big and compre- 
heiisire seiileineiit like the permanent 
settlenientj foiieiiiiig, as Lord Lytton 
knows betitT iinoi aii^-one elsey almost 
every corner of the life of a Province. 
L'owy there again there is no doubt, I 
suppose, in anybody’s mind that it 
came about as the result of a bargain 
between tlie Indians and ourselves, aad 
tJiere again some kind of precaution 
might be justifiable.” P"ow it is quite 
t.roe that both, gentlemen clearly admitted 
that the Comniittce would have to con- 
sider this later, but my submission to 
you, my Lord Chairman, is tliat it is a 
little desirable, seeing that all of us have 
been s]a‘ciaiiy enjoijied not to discuss the 
metits of those (|uestii)iis outside these 
floor;', tliat judgment should not be civen 


State for India tells us that he has taken 
cognizance of certain published proceed- 
.ings of this Committee: in .their ■, bearing 
upon a' partieiii.ar ' issue, and has made 
plain to us that, as the Minister., respon- 
'sibie he , has been impressed by' the argu- 
ments' adduced. Like ' my Honourable 
Friend I should .deplore . any ' suggestion 
■that' the- opinions of the Joint Select 
Conmiittee . upon , mates .within oiur. 
remit have been prematurely forniedl, 
but I find no word of '■ that kind in Sir 
Samuel Hoare^s answer to" Lord Lytton. 
Indeed, he indicates that upon both 
points at issue he is prepared to^ await 
the advice of the Committee. With re- 
gard, to the raising of this question by 
Lord Lytton, if I understa^nidi Mr. , Morgan 
Jo.nes; ■ ' aright, his b viewb is , that ■ Lord 
Lyft on - would diave been better, advised 
not .to have asked; .the Secretary of State 
wdiether evidence adduced before a Sub- 
' Committee : had been considered by him 
anidl '.whether , he diad^ ,be-en , impressed by 
that -evidence. Is ; that, not Mr, .Morgan 
Jones-’ . .point 1. 

■" Morgan Jones.] My simple objec- 
tion is to the implied decision winch 
Lord Lytton raised and to which lie gave 


at this early stage upo!i an impoidant 
body of evidence like that "which was 
given oil bdialf of larido-wners some time 
ago. If some Members of tlie Committee 
are to be free to express opinions from 
one body of evidoneo, then I submit they 
are ail equally free, and it is an im- 
portant. point for this reason : That no 
one will deny, I thinlc, that the ques- 
tion of permanent settlement is ■ a most 
important question in the future decision 
as regards Provineiai self-government in 
many -parts of India. I merely ask, my 
Lord Chainnan, that you fi*om tlie Chair 
'will make if- quire clear that this ques- 
tion is not yet filially settled or decided 
upon l)y this Conmiittee, and that not 
one of us is entitled to judge the issue 
at tins early stage, I hope both gentle- 
men will forgive me for raising the point.'. 
I think it is a matter of impoiiance. 

Ohairm-m.} I am nu? ch obliged to the 
Honourable Member for having given me 
private notice of his intention to -raise 
' this point. The matter of a breach -of 
rule or of Parliamentary -usage does mot , 
appear to , me ^ to arise. The Bight 
Honourable Oen'fcleman in the witness 
ehair in, his capacity as ■ Secretary 'of 


expression. 

Chairman:] Mi'. Morgan Jones, of 
course, wdll realise that Lord Lytton as 
a Member of this Gorainittee vras draw- 
ing' the attention of the Seei'etary of 
State in the witness chair to this matter, 
and was doing no more than any Mem- 
her of the Committee does "when he draws 
the attention of a witness before the 
Committee to the evidence given by a 
witness who has already appeared. I. 
therefore, decide that no breach of rule 
and ho question of any breach of Parlia- 
inentarj’' usage arise. 

Witness {Sir Samuel Eoare).] My Lord 
Chairman, may I add one observation to 
the ruling that you have just given f I 
would rather, if I may, not leave it 
simply upon the basis of the ruling of 
the, Chairman iipoug: a question of rules, 
though there, of course, we accept your 
ruling, , I ■ aan sure, iini'eservedly ; but, I 
-would assure Mr. Morgan Jones, as one 
Member of the Committee to another 
Member of the Committee, that the last 
, thing in the world that I wished to do 
was to imply that my mind had been 
' ' irrb'V'oeably made up upon any of these 
issue’s, Inde^, ' will see in the 
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aetnal answer that .1 . gave Mnij I .^say 
speeifiealiy that upon both these questions 
1 wouMi very much, like' the views .of ■ 
the Committee. I think he will also find 
that I dealt with this question just as 
I have dealt with a number of other 
questions.. Indeed, earlier in the w^eek, 

I vms asked by one of the Indian dele- 
gates whether I was dealing only wdth 
the proposals in the White Paper or 
•whether I " was also^ taking intO' aceount 
the evidene that had been given. I 
gave him the obvious answer that I was 
dealing with both. The answer I gave 
to. : Mr.. Morgan Jones was in exactly the 
sa.nie:'.,. category. I can assure him' that 
there was no intention either on my own 
part or wfith a view to influeneiiig the 
Gommittee to imply that a decision had 
■been take.n. 

Earl of Lytton.l May I add a word, 
my Lord Ciiairman 

Chairman.'l If ■ you please. 

Earl of LyttonJ] If I understand Mr. 
Morgan Jones ariglit, liis complaint is 
that' tiiere ■was i.mpliei.t in, my question 
to the Secretary of State an opinion of 
my own on tiie subject of whether certain 
lights and privileges of Indian landlords 
shoiild be included among the subjects 
that required the previous sanction of 
the Governor-General to legislation. J 
am not. sure that even if I had an 
opinion on the subject I wms to blame 
for having revealed that fact, but I 
W'Ould like to assure Mr. Morgan Jones 
that there was no oyhnion of my own 
mvolved in the question at all. May I 
remind tlie Committee of what we were 
doing on tl lat occasion ? We were dis- 
cussing subjects which in the White 
Paper were stated to require the pre- 
vious sanction of the Viceroy before they 
were made tlie «ul;jrc.t of legislation in 
the Indian Legislature. Wt is not quite 
the case as Mr. Morgan Jones suggests 
that iliose aie only subjects in which 
British iut(wests are involved. We were 
discussing matters of religion and matters 
of eoniiminal interests which a-te purely 
as between one set of Indians and 
aiu>Uu'‘r, ])ut they are essentially ques- 
tions W'hicii raise very acute eontrovex*sy 
and feeling. For that reason it was con- 
sidered in tbe Wliite Paper to be desir- 
able that the previous sanction of the 
Viceroy should be required. Then Six. 


Hubert Carr brought to our notice a 
number of other questions wdiieh he con- 
sidered might .be ineludecl. It.' was in 
that connection that I recalled to the 
Secretary of State’s attention the fa.ct 
that there' were so many questions deal- 
ing with land owners’ interests which 
'also ' raised acute controversy in ^ India, 
and, without expressing any op’mioii as 
to whether they should be ma.de the sub- 
ject of previous sanction or not, ,1, men- 
tioned to the Secretary of State a 
category of questions which I thought 
might also be considered, b'ut 1 specifically 
stated that ail this would be the subject 
of discussion later on. I^ only raised it 
at this point so as to justify a discussion 
which might follow when we reach that 
stage. 

Mr. Morgan Jones.] May I say, my 
Lord Chainiian, that I am very niiuh 
olfiiged to both the Honourable Geiiile- 
meii for their kindness in replying to me 
so generously. I liope it may be i.alven 
that I raised the point in go^id 

faith and I am quite prepared, lu accept 
your lailiiig. 

Sir Ansten C'hamherlain.] I am quite 
sure that all the Committtee will recog- 
nise that Mr. Morgan Jones acted in per- 
feciiy good faith, but I am very anxious 
that ’ nothing that has passed this morn- 
ing shall preclude the Secretary of State 
from continuhig to treat the Members of 
the Committee and Delegates vrith the 
confidence and franbiess which be has 
done hitherto and that he shall not draw 
the inference, and certainly a wrong 
inference, from anytliing you yoursdt. 
my Lord Chairman, have said, and I am 
sure an inference which would be dis- 
tasteful to both of us, if not to all of 
us, that we de.-'ire to limit him when he 
is before us and puts in an expression 
of opinion.. Ho doubt, he must have 
fui'ther opinions. AVe are entitled to 
knew what Ins opinions are, luit he will, 
no doubt, where necessity arises, recon- 
sider his opinions in the light of the 
\dews expressed by the Committee or by 
Delegates. May i just add this, aud I 
think Mr. A! organ Jl.>nes will agree with 
me, that if I may trust my moment there 
is no Member of the Committee begiii- 
ning with myself, if 1 ixxay on this 
occasion, and iio Delegate who has not 
put tendentious questions indicating the 
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line on wliieli liis o^yn mind was nioving. 
It would tlierefore be doubly vaifortmiate 
if tlio only person whose mind we might 
not Imow was tlie Secretary of State. 

Mr. 'Mornan Jones.l May I, as regards 
that, say tliis, ray Lord : I think that 
Sir Ansten Chamberlain will agree with 
me that if he got the whole of my ques- 
tions all he can say is that be guesses 
that, iny rnind morses in ceifain direc- 
tions. 

Sir C/n/rahriAnw.] I iiunk it is 

lr^:yery■ 'shrew dgam^ , 

?\[r. Coc/o?.] My Lord, before rve pass 
this, rvould it he possible for the 
CVmun.iltee to be supplied with an im- 
partial alemorandum. on the .Leimanent 
Settlement, stating, first historically} 
just, how it wms Imouglit about, and so 
..■" 011 ,' . . . 

Clmfman,'] I do not kno-y wliether a 
l^Iemorandum of that kind would^ be well 
reeeivrd l)y^ tbf^ Cominittee at this stage. 
I might ' look into the matter and ^ see 
whetlnu’ thing eould bo done. If he 
puts that question to me perhaps, the 
Eight Honourable Gentleman in the wit- 
ness chair rvould express a viery as to 
the expediency of the course he suggests 
being pursued. 

TlbVv?cK>?.] T wib„ look into if and see 
whether anything could usofuUy be cir- 
culated. 


discussions this morning it 1 made as a 
short introduction the following com- 
ments upon them. Section 45 ^ of the 
existing Government of India Act 
declares that all Provincial Governments 
are under the direction and eontrol^ of 
the Government of India amd requires 
them to obey the orders of that Govern- 
ment. A provision of this character 
would be obviously* iiieompatible with 
the conception of Provincial Autonomy. 
At the same time, it has to be remember- 
od that while in certain spheres of work 
such as the eommereial departments : 
railivay^'s, posts and telegraphs and in 
regard to such matters as custom.-, and 
income tax the Federal Government will 
have its own agency, y^et, even in these 
matters, it "will depend upon the colla- 
boration and in respect of a large part 
of its other activities, upori the assis- 
tance of Provincial administrative 
oiheers. Thus, the actual execution of 
orders in relation to such mcitters as 
immi^ation into India, extradition, 
control of arms traffic, all of them 
Federal subjects, will rest in the hands 
of Provincial officers, that is to say, the 
District Officers of various kinds. All 
that the first part of paragraph 125 
does, therefore, is to eni'phasise the 
obligation of Provincial Ministries to see 
that such assistance is forthcoming as 
an es.scntial condition of the successful 
working of Federation, and thereby to 
adapt Section 45 of the existing Govern- 


Ea.rl Feel 

12.721. Might I suggest the Cambridge 
Histmy of India w'hich I reviewed the 
other day* for the Times I think 
he w’ill find a great deal of information 
in that and it is close reading I think 
pro})nb1y that is a veiy good answurr. 

Ola fr man, 

12.722. We are dealing fi.rst of all this 
morning with paragraphs 125 to 129, 

Administrative Relations btdnveen- the_ 
Federal Goverrn'aent and the LTrdts.*^ I 
understand that the Secretary of State 
desires to make a statement preliminary 
to Ms examinaiion f — My Lord Chair- 
man, T want to say a "word or two’ of 
int-roduction to the discmssioji of 'Clauses;; 
125 a.nd 126 for this reason *■ They', are; 
drafted in a very abbreviated fornix and 
it may be that their drafting will >eeiU' 
obscure to. certairrMembers'of the Comn 
mittee'; it might, therefore, help o.ur 


inent of India Act -with the necessary 
restrictions to the new condition. 3 . The 
rest of tlie first sub-paraa’ranli states 
Gie extent of the Federal Governments 
right to see that these obliga,tion .3 are 
really^ fulfilled, but I slniuld explain 
that whereas the words every Act of 
the Federal Legislature correctly ex- 
press this Provincial obligation as apply- 
ing to all j^cts, w'hethor they relate to 
Federal subjects proper, namely, the sub- 
jects set out in Appendix 6, List 1, or 
to concurrent subjects, that is to say, 

■ the subjects set out in List 3, the draft- 
ing of the latter part of the first para- 
graph requires clarification. It is not 
intended, that the right of the Federal 
Government to give directions as to the 
^^fnlfilineut -by a Province of its Federal 
ohllgatiohs -should extend to’ '’the con- 
■numnt 'sphere sines nil the subjects' in- 
- ■'eluded '.in-' List 3 are to be entirely pro- 
^ ■'Vineial'' ■■except, id, the”"' extent 'that pro- 
vision may be made for their remilafion 
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]iy Federal legislation. The last sen- - 
teiiee oi , the first sub-piiragraph of para- 
graph, 125, , should, therefore, be read 
subject to this liinitation, and as apply- 
ing* to List 1 subjects only. 

The purpose of the second sub-para- 
graph, of paragraph 125 is t'> gpe -^he 
j^^ederai Governpaent a j;<,ght (,>f direction 
as to the administration of purely pio- 
vincial subjects (list 2, Appendix YI) if 
the actions of the .province in this 
sphere are such as to prejudice the ad- 
iiiiriistration of a. Federal subject proper. 
Tims, if a Pro.vineial G.oYennnent were 
so administering its Public Health nnd 
Sanitation arrangements as to interfere 
with arrangements regarded as essential 
])y the Federal Governiaent for the main- 
tenance of quarantine in ports, ^tiie 
ihideral Government would have the right 
to intervene. In brief, tlie purpose of 
paragrapii 125 is, to, ensure to the Federa- 
tion such authority in relation to the 
Provinces as will tcuid to the efiicient 
performance of the pui'poses for whicli it 
exists. I am Jifraid that statement 
sounds somewhat compUcaied, but I 
think that members cL tin? Committee 
and the Delegates when they read it will 
see that it is a necessary comment upon 
paragraplis 125 and 126. 

Marquess of SaJishuri/.] I am sure we 
are ail very much helped by these state- 
ments, Secretary of State. I see no 
reason whatever to apologise for them, 
if I may say so. 

Sir Flarl Sbtgh fhur. 

12.723. There was one point upon which 
I may ask the Seeretavy of State to 
implement his statement. It is to this 
effect. In sub-paragraph 2 of paragraph 

125 the words are : “ to any matter which 
affects the administration of a Federal 
subject not any matter which 
may afiVct the ndminiscralum of a 
Federal subject/' wliei’eas in pai’agraph 

126 the Governor-General is entiPed 1o 
interfere in any matter when aiiy gra've 
menace to the peace -tul tranquillity of 
India, or any part thereof, is threatened. 
In the statement whmh the Sometary 
of State has been g >od enough to’ read 
to the Committee there doe*^ not appear, 
to be any clear line of demarcation 
])etv/pen the interference by , the Federal 
Government in matters wFich affect -m 
praesenti the administration of a 


Federal si\bject, or matters which 
threaten to affect in the near future the 
■administration of -a Federal subject 
It is a point of drattbig. There is no 
distinction so far as I cdii see intended 
between the words ^ rdfeets or “ may 
.affect.’^ 

Sir Ahdur BaJiim. 

12.724. In the second paragraph of 
paragraph 125. tlie last W'o3*ds are 
“ Federal subject ’’ that does not iiiclnde 
clearly concurrent subjects ? — Xo, the 
second paragraidi of paragraph 125 deals 
v;itli Federal subjects only. 

12.725. Exclusively, Federal subjects ? 
—Yes. ■ 

Mr. M. B. JagaFer. 

12.726. It would include Beserved sub- 
jects, I take it — Yes. 

Sir AMsten Chcmljerlain , , , 

12.727. How then are the subjects 
wdiieh are concurrent subjects dealt 
with ? — The adminisiration is jirovin- 
cial. 

12.728. I understand (hat the White 
Paper contemxilates that if: there is con- 
current legislation the Federal legisla- 
tion prevails over the Provincdal legisla- 
tion f — Yes, 

12.729. Is there no provision to enable 
the Federal Goveriiment i,c that ease to 
supervise and secure the due execution 
of the Federal lav7 and giving it autho- 
rity to intervene if, in spite of the 
passage of the Federal law, the Pro- 
vincial Goveimment continues to apply 
it.s provincial law 7— Tu our proposals, 
Sir Austen, v'e go no further than to say 
that it is the obligation (ff the Provin- 
cial Government so to carry out its 
duties as not to eomprf»mise the decision 
of the Federal Government in a ease of 
that kind. It is diMcult to go further 
than that. I think Sir Austen will see 
the difficulty when I give him the mest 
conspicuous instance of an actual case. 
Take the ease of law ajui order. There 
is no intention under the White Paper 
proposals that there should be inter- 
ference' by the Federal Government ia 
■the administration of law and order in 
■ the, Province, and that goes to show that 

one cannot go hirther than stab the 
moral obligation upon the province in 
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matters of tMs Mm to co-ox)erate witli 
the Federal G-overmnent. 

12.730. I do not quite follow that, if I 
mB,y pursue it a little further f — > 
Please. 

12.731. The intention of the Govern- 
ment is that where a subject is reserved 
for Fed<u’al legislation the Federal 
Government should have power to issue 
such instructions to the local Govern- 
ments m will secure the execution of the. 
Federal law Tes. 

12.732. On a Federal Bubjeet Yes. 

12.733. But the White Paper also con- 
templates that certain subjects will be 
left to Provincial legislation, but with 
authority to the Federal Govermneiit 
also to legislate if it thinks it neees- 
saiy ? — ^Yes. 

12.734. Must there not be, if not the 
same, at any rate similar power to the 
Central Government to see that its 
Federal legislation is observed in that 
ease as you feel necessary to secure for 
it in the former ease ? — I would have 
thouijht myself that there is this differ- 
ence between the two categories. In the 
Federal held the Federal Government 
is acting under its exclusive lights and 
it has its Federal agents to carry out 
its policy in such cases as I have just 
quoted in my openiog statement, cases 
like the administration of Customs, and 
so on, and correspondingly with certain 
classes of legislation —Tnconie Tax, for 
instance. In the eonexuTent field ex 
hypotliesi even though the Federal 
Government may bo legislating there is 
something in the nature of partnership 
between the two. Tlie Federal Govern- 
ment will ]>e dependent upon the Pro- 
vincial admin isti*ation for its agents. It 
will not have agents in the concurrent 
field at all. T would have thought there- 
fore in view of what appears to me to 
be a difference? it was neeessaiw to state 
the obligations in a Bomewhat different 
way for each of those twt) categories. 

12.735. This is mther a matter of de- 

tail that I am putting to you now ? — 
Yes. ■ ^ . 

12,735. To take ' an illustration ■which 
you have given, quarantine. Will the 
quarantine officers in all the' ports'-ha 
Pedeml officers, or will they not he 'de- 
pendent upon local officers' for the execu- 
tion of their Federal qiiiirantine pro-:’ 


visions f — The quarantine officers would 
be Federal officers. 

12,737. All , the Medical' Officers of 
Health f— The Medical Officers of Health 
will probably be provinciai. 

12;738. Surely the executive officers in 
administering quai’antine will be the 
Medical Officers of Health, with such 
police assistance, if any, y as , they, may 
require ? — Yes, that is so. 

12.739. Then I put it to you that the 
particular distinction which you have 
drawn, Secretary of State, -will not hold. 
But, passing from that, I put this to 
you at this stage to imdte your further 
consideration f — ^Yes. 

12.740. I also put it to you that if 
you feel it necessary to reserve to the 
Federal Government a power of con- 
euiTent legislation it follows that it 
must be necessary to reserve to that 
Federal Government a right to see that 
its concurrent legislation is respected, 
and that where it exercises that right 
of concurrent legislation the importance 
of its authority being maintained, and 
its orders being executed, stands on 
exactly the same footing as in cases where 
it is legislating within its exclusive 
sphere. When it exercises the power of 
concurrent legislation it supersedes for 
that purpose the Provincial Government ? 
— Certainly I will consider Sir Austen's 
contention, but I still have tliis diffi- 
culty in my mind. The concurrent field 
is really a field of provincial subieets, 
but provincial subjects in which some 
kind of uniformity is very adMsable. 
The intention, therefore, of ha,ving a 
concurrent list is not to impinge upon 
the field of provincial autonomy, but to 
retain some means by which uniformity 
can be maintained. If uniformity is to 
be maintained I feci pretty sure myself 
that you must take prowneial opinion 
with you. Our proposals are not based 
■upon any sanctions ; tliey are based upon 
a willing co-operation, and that if you 
are going to get provincial pxiblie 
opinion with you the less you dot the 

and cross the 'His” as to the 
powers -of interference by the Federal 
Government the 'more successful vou will 
''ll- 1.' 

V- Marquess of mmmif.] I do not know 
whether''^ I 'might suggest to the Seere- 
^tary ^ of State that the statement he has 
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just made., ill' reply .to Sir Austen Cham- 
berlain carries him a very lon^y way^ 
because if ■ List ' No. . Ill is examined it 
..•will be. seen that tliere are a very large 
number of' subjects.'' which' come under; 
the eoneiirrent powers ; for instance, the 
regulation of the working of mines. 

Eaii of I)cr5:i/.] Would you give us 
the page number 

Marquess oi 8 alishuri/, 

12,741. Page 119 : E eguiation of the 
working of factories ; Employers' 
Liability and Workmen's Compensation ; 
Trade Unions ; Welfare of labour, in- 
cluding provident funds and industrial 
insurance ; Labour Dis|)utes." I must 
not make a statement, but I suggest to 
tliC Secretary of State all those come 
under the concurrent field and therefore 
it must evidently have been in the minds 
of those who drafted the White Paper 
that there -would be federal legislation or 
might be federal legislation on all those 
subjects f — Lord Salisbury has quoted an- 
other. category of cases which was very 
much in my mind when I gave my 
answ’cr to Sir Austen just now. Lord 
Salisbury -will see the difficulty if one 
goes the length that was just suggested 
by Sir Austen in the case of labour 
legislation. Suppose, for instance, the 
Federal Government passed labour legis- 
lation, we will say, a very comprehensive? 
.National Health Act or an Act for 
Maternity Benefit, or rome bit of labour 
legislation, that w-ould involve very heavy 
expenditure. The conclusion of Sir 
Austen's argument "would seem to me to 
lead to the Provinces having that very 
lieavy expenditure forced upon theia 
against their wnll. I do not believe a 
systetn of that kind -^vould work. 

12.742. But would not that be rather 
a reason for not liaving included these 
subjects in List III 1 — ^No, I think not. 
You see, we have included them in List 
III as subjects upon which we wush to 
work to uniformity if the Provinces 
can be induced to co-operate. 

Sir Austen Chamherlain, 

12.743, Is this the kind of case that 
yoh have in mind, that the great 
majority of the Provinces are agreed, we 
will say, on a legislative working day of 
so many hours f — ^Yes. 


■ 12,744. That one Province refuses to, 

agree Yes. 

'. 12,745. ■ And that, .accordingly what .is 
desired ' over by far the largest part 'of 
India, is rendered impob-filde by the 
opposition of a single , Province ?~Yes. 

12.746. That then the Eedei'al Govern- 
ment should , override the' dissentient Pro- 
vince' and give effect to the general wall 
of the Indian Legislatures. Lhiuid that 
bo a fair illustration of tlie case you 
have in mind f — Yes ; the Federal Gov- 
ernment "would pass such nii Act, I pre- 
sume. 

Sir Austen ChamJjerlmn^] Then sup- 
pose the dissentient Province declines to 
administer the Act and continues to 

work the longei* hours 

Marquess of SaJishury.] Or abstains 
from administering the Act. 

Sir Austen Chamberlain. 

12.747. Yes, or abstains from adminis- 
tering the Act ; and in that Province 
factories continue to work the longer 
hours, thus establishing a ruinous com- 
petition with the Provinces in which the 
Federal Act is administered. What is 
the remedy — sw^eet reason ? — I can see no 
remedy of sanction. Wliat sanction 
could you apply to a situation of that 
kind ? 

Sir Austen Chamberlain.] If it were 
in the field or I’cserved iegislaiion you 
■would give a.utho3‘ity to the Central Gov- 
ernment to direct the Provincial Gov- 
ernment and its officers to enforce the 
law. If you tell me that sanction is in- 
effective for the purpose of the joint list, 
will not it be equally ineffective for 'the 
other, and if it is effective for the 
Federal list, why should it not be effec- 
tive for the joint list of subjects t 

Marquess of Salisbury. 

12.748. Might I in that connection re- 

mind the Secretary of State of (g) m 
paragraph 70 : Securing the execu- 

tion of orders lawfully issued by the 
Governor-General " ? That is part of 
the special responsibility of the Governor. 
I presume that in the ease of an Act 
of ' 'the Federal Legislature, if a Pro- 
"vince was recalcitrant as in the easC: 
which Sir Austen has put, the Governor- 
General would direct the Governor to 
carry out the law as it is laid down in 
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the Aet and the Governor thereupon . 
■\vouid iiF^e Mr sy)eciai responsibility- 
under |>aragni]M 70? — I do not 
think in the ^enerai Federal field outside 
tlie spe<*ial responsibilities of' the 
CU^vcriiur-G eneral, tlie Governor- General 
eouhl issar* an order of tliaf kind. 

12.749. liter alb the Gove.r 2 ior-General' 
wuiild aei by the advice of Ms Ministers 
in a n in tier of this kind. ' I suppose^ in 

to Oie Federal IcyisMtioii, he- 
voaild ai-t hy fh^ advice of his Ministers ? 

12.750. Oiire he liad done that, - then 
rsiuad>' ir. v'oni<l be a lawful order of his 
to tfie tloveruMV to cairy it out f — -Iso — 
c\vce|}t in the field of his special 
Tes'ponsibilities. 

TiOrd BankeUlmiry 

12J51. Secretary of* State, 'Oii that 
would not it be possible for the Central 
Govenimenr to carry out the eontem- 
plattai order^' arisin<:c out of Federal 
leitislation and to charge the Province 
with the cost ? — There* is no machinery 
for the money. 

12,752. But the money for the Pro- 
vinces comes through the Central Ex- 
che<juer, does it not ? — ^Incorae Tax 
would. 

Dr. B. li. Amhedtar.] I think the 
aiiR-wer to Sir Austen Chambeiiain^s 
question ruay b(* g’ivmi somewhat in this 
form : Bo far as the coneur2*ent legisla- 
tion is concerned, it is, I think, laid do\m 
in one of the para^*ra,plis of the White 
Pape*r that any law’' in the concurrent 
fudd pa.ssed by the* Federal Le^^islature 
wdll override a similar law’ ]'>assed by the 
P n ) vi n cial G ( vreni m ent . C on seqiien tl y , 
if there "was a eontlier of law’ ]:>assed in 
llie coiK'urrent fhd<l hetw’een a, law’ passed 
}>y i !i(^ (‘ enti'e and tme passed by the 
Province, /ps’o fr/cto, by the provisions 
of the White Pa])er itself tlie Federal 
law wdll liave an overriding- force'’ as 
against tiu* Provincial law. 

Sir^J?us7ca ChamLprlam.] That is so. 
TImt is the point that I put earlier to 
tM' Secretary of State. 

Dr, B, IL Amhedkar.] Tliat is I .think’ 
thf position so far as the legislation is 
concerned. 

, Sir Chamberlain,] Bo T; under- 

stand/. V'., /"V' ' \ 


"Dr. ■ B. E. Anihecllmr.] , So far as 
■administration is eoncenied, I think; the 
-position will be that' the Federal Execu- 
tive , will have: the authority to issue 
directions and instructions to the Pro- 
vincial , Goveimnieiit tliroiigii the Provin- 
,eial : . G-overiiors - w^itli regard to the 
administi'ation ' of a eonciurreiit law, passed 
"by the ' Federal Legislature, and the 
Governors, ■ I think, would be bound to 
obey them., 

. Marquess of IieacUng.] That is exactly 
the. point upon wMeh the' Secretary of 
State has given an answw in the nega- 
tive. ■ ■ 

Sir Yes, I put 

that to, the Secretaiy of State. ; The 
Secretary of Sta,te' s e:!:pIanatioii differen- 
tiates between the case w- here the Federal 
Government has legislated in the sphere 
■which is rese:nmd to Federal authority. 
In that case, the Secretary of State says 
the intention of the Clauses we are dis- 
eussing: is that the Federal Goveriimen,t 
should have power to give directions for 
the execution of that law. I put itpif 
I may, to the Secretary of State again. 
In the case of legislation resented to the 
Federal autliority, the Federal Govern- 
ment may follow up its legislation by 
orders to the Provincial Governments and 
authorities to execute that law. In the 
case of legislation in the concurrent ffeld,. 
if the Federa,] Government does legislate, 
the Federal law’ overrides the Provincial 
law and is the only law’" of the Province 
or of India ; but, in that case, according 
to the Secretaiy of State, the Federal 
Govermnent has no power to issue direc- 
tions for the execution of its law or to 
secure that it is executed. On vhat 
ground can you justify that distinddon 
betw-een the administration and execu- 
tion of turn laws equally binding, passed 
by the same authority, one of W’hich it 
may enforce and the other of which it 
may not enforce f 

Sir Manuhhai N, Mehta,] I was going 
to strengthen tiffs argument by reference 
to Section 127, which applies to the 
Indian Stales ; It will be the duty of 
the ruler of a State to secure that^Iue 
effect is given w’itliin -tlie territory of his 
‘State to every Act of the Federal Legis- 
: laturc which applies to that territory/^ 

' -Marquess of Beading,] May X ask, mj 
Lord. Chairn'um, that we should not pass 
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iToni/ tills very important point- raised by 
Sir Austen to the States? We-have. got 
to come to that. J eaniiot help thinking _ 
that it will only confuse -the xiiatter.- We 
do -want to get this, point clear. ■ 

Climrnian.] Sir Maniibhai Mehta, it. 
inigiit be well ■ j nst to clea^r this matter 
up as regards the Federation . and 'the 
iProyinces of British India and then to 
relate the matter to , the States ' after- 
..Wards, 

Sir Mumibhm N, Yes. 

My answer may ■_ sound to 
,be rather an illogical one. -I quite agree 
.with Sii- Austen. Legally and Constitu- 
tionally, there can lie no distinction 
between one Federal. Act and another— 

I accept that- (iontention entirely. Yet, 

I do feel tiuit pi.iiitiealiy it is worth dis- 
tinguisliiiig between the Federal held and 
the concurrent iield. The existenee of a 
conciirreiic .iield has occasioned a. . good 
deal of criticism amongst tlie adherents 
of Provincial autonomy, and if any action 
that we took went to give the i.oipression 
that the colic iirri^nt held was really going 
to be a Federal held under another name, 

1 think we should see a very general ■ 
'0|)positicm to a. pro]>osal of that kind 
from large *sef;lioiis of public oihnion in 
India, That makes me tliink tiiat it is 
wisiar to ke(?p a distinction Imtween the 
tvro heles. raid to keep in mind the fact 
tliat for th.e 'inirposes of adu\lnistration 
the coHciuvc^nl held is a Frovhichil licdd. 
It is our iiiientioii that- the Fcaleral Giw- 
erjimcmt siimildi only come into t.he con- 
eiTiTcnt iield wlieii there is a gunerai 
desire Cor uniformity over some held of 
legi ski lion, or acl rr in istrstion. Having 
said tluii, I do not in the least wish to 
siiggesl that my mind is closed to sugges- 
tions of tins kind. M}* advisers and I 
will gladly tliink over these points again. 

Sir jUisien Chamberlain. 

12,753. I am very niueli obliged' and I 
hope the Secretary of State will do so. 
My Questions all arise out of the modi- 
fication wliich he lias made in the Clause 
' by the, o]}eniHg statement tha.t he made 
to-day. li: I might add just one more 
question : IFould he in turning this 
matter over consider whether it can.ever 
' be wise ’to encourage an , authority !'Or 
^ive power and, therefore, eneourage- 
, , ment to an authority to legislate ■ with- 
, ........... .,.„.L1O0EO .. . . 


out- giving that authority any , power : d.o . ., 
enforce its iegislatioii, a.n(i' wlietlier that. . . 
must not have the result of bringing all 
law -into disrepute ? — Sir Austen raises a' , 
new' point in iiis' further question, . the " 
po-int as to whether there should be.- 
sanctions or not. 

12, 754., I do not say sanctions but 
power to enforce ?— It comes to t'ue same 
thing, does it not. f. 

■ 12,755. Do you call it sanctions in the 
Federal field f It is not punislimeiit ; 
it is merely authority ? — Authority to 
give an order ; it is no more than that. 

12.756. Authority to give an order and 
to oblige the local authorities to e.vecute 
the Federal law f— But you cannot olilige 
the units to execute an order if they 
refuse to. I ]io|.so they will not refuse 
but I myself cannot se(‘ what ]JOwer you 
can apply to a Provimial Government. 

12.757. I l.)e,g the Btanv.d'ary of State 
to consider fliese answers vi'ry carefully 
at liis leisure ; hut sure].y v/liat he has 
just said amounts to saying that Sec- 
tion 125 is mertdy a piece of pa.per which 
is wortliless for alt ^ practical purposes, 
even in llie FcmIojuI tqd'iere if a local 
aiitliority chooses xiot to obey the direc- 
tions of the Cfo'veiTiiaeiit ? — No ; I would 
not admit that com mm it at ah upon my 
answer. Secdon 125 states tl’-e duties 
of the Federal (Tovenimynt and the duties 
of the PiTAineial Goveriiir'eni undcw the 
Constitution. It is to be assumed that 
the Pardos that enrer the Federation will 
accept those’ duties. Yfjien, however, it 
comes to the 'iKxwer to terforee a decision, 
then a series of veiy ilifficult questions 
arise and Sir Aasteji will find fliat in 
these proposals we are following very 
much upon the lines set in oilier Fede- 
rations and so far as I know there is 
no sanction in any Federation except 
possibly the new German Ikfich to im- 
pose the will of one secrion of Ihe Fede- 
ration upon the rfilier. 

Ear] of Dcrbij. 

12,768. The ITnitecl Blates ?— I do not 
think there is any power to do it. The 
Itnited States, of course, have got their 
own agents for certain puiqxoses, and I 
would hazard the opinion that it has 
been a very weak recal on which to de- 
pend in the case of the United States. 

■ , H 
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. . , . Sir Amten Chamberlain, 

■12^759. Have, .they not .got Federal 
Conrt>^, Fedciral Orfieers and Federal 
Forcf'h^, "wliich liave, on occasion, been 
used by tiie President in Washington to 
enforce the law in a partienlar State t 
—For carrying out excliisivelj^ Federal 
f^hjeets. 

12,7d0. .rhit if the Central Legislature 
lias i'oiind it necessai'y to legislate, surely 
riiat is a renPral o-jjicl is not ''upon 

a Federal subject. Sir Ansten seemed to 
;ine fo imply that I was rather '■ hair- 
splitting wiien I gave that last answer. 

I was nor. ; it is a distinction. 

Sir Jusicii Clfnmherlain.] I do not 
think llie Secretary of State is hair- 
splitting f)ut I think that his argument 
ten.ds destroy the •whole value of the 
sufeg'iiard which lie lias oll’ered to the 
Comniiitee in relation to the purely 
Federal suliject. That if his answ^ers in 
regard to my questions in relation to 
legislation in the concurrent field ai'e to 
be accepted, then the safeguards which 
he offers in the purely Federal held are 
woidhiess. I am sure lie does not n\ean 
that. That is why I l)eg-ged liim to con- 
sider those answers very carefully. 

Lord East ace Perc?/.] i\i’ay I ask the 
Secretary of State at the same time to 
consider another aspect of this question : 
WiiCilier i:o is not in these proposals as 
they are at present befoi'e ns making a 
much more serious attack on Provincial 
autonomy than he -would be 'by accepting 
Sir Austen Chamberlain'S suggestion, 
because if you give the Federation a 
po’wer concurrently or otlierwise to legis- 
late on a subject you cannot constitu- 
tionally keep l)ack the -pou’er from it of 
appointing agents to carry out that legis- 
lation ; and in the instance given by Sir 
Austen (liamberlainy if a Proidneial 
Executive refused to carry out or nullify 
by evemption the Federal law on houi's 
of labour there would be one alternative 
before the Federation which would be in 
all its Acts in the concurrent field, to 
provide its own executive servants. ^ That 
not ^ precluded by anything in the 
White Paper, and I think cannot'' 'be,. 
The 'result would /be that if it is.. 
im;^ortant lor India', to have-;. uniform 
lepalation ' am!; . administration of. a 
particular subject# ‘ such Acts would 


always contain special provision for a 
Fede'ral Executive Service to carry them 
out, because otherwise under the Consti- 
tution the Federation will have no power 
to control their execution .at ail. May. I 
add - that. I think is what .the' experience 
of the United. States has beeir: Just 
because the Federation has no powder to 
give directions to Few Yo.rk as to how 
its Preventive Oftieers are to carry out 
prohibition,- they have had to' provide 
Federal Officers of tlieir own and the 
conflict between the Federal, Officers and 
the- State' Officers has nullified tlie execu- 
tion of the legislation. 

Earl Peel . . 

12,761. I. just •wanted to ask oim ques- 
tion, if I might. The Secretary of State 
stated veiy strongly that he thought that 
any power in, this concurrent field given 
to the Federal (xovernment to enforce a 
general law in the eoncurreiit field 'would 
arouse a good deal of anxiety in certain 
Provinces, and would be construed as an 
attack upon Provincial autonomy. Now, 
I was going to question that point. Of 
course, the Federal Government would 
never initiate any legislation I presume 
on these coiieurrent fields of. the nature 
tliat we have been discussing unless they 
had had a conference ■with tlie repre- 
sentatives of the Provinces and tliere "was 
pretty well a genergil agreement that 
this legislatioji' should be carried out, 
Es'e were ia,king the ease of a Province 
which did not agree. First of all, I say, 
the legislation would never be earriecl 
out unless there was a general agreement 
and if there -was one Province wiiich was 
so recalcitrant as to upset tlie wffiole 
balance, ivould it not he felt in that case 
by tlie other Provinces Ibat ri:ary it wxxs 
quite reasonable that the Federal Govern- 
ment should have a pow'er of enforcing 
and would not raise tlie wide -.brar that 
the Secretary of State suggests, that 
' there is a general attack intemird upon 
the wdiole independence of Provincial 
, ptonomy ?•— That very well might be so 
in certain cases. The difficiill'v arises 
though with the big subjects like sub- 
jects 9 and 10 of List 3, Criminal La'w 
and Procedure. With a field as wide as 
that the Federal Government might really 
undermine the whole basis of the ad- 
ministration of law^ and order in the 
Provinces. 



12j762. The case which was taken by. 
Sir Austen, I think,, was some -social 
legislation where a good deal of expen- 
diture Avoiil'd be reijiiired. It is difficult 
ro me to c-onccivo that the Federal Goy- 
eninient would really impose a law of 
tiiat kind upon the Provinces unless there 
was veiT gi'iKiral agreement that that 
snoney slimild be spent in that wa^'^, and 
all, the Fsaleral Government would do 
'woiikl b(? to set its seal by its iegishition 
in the concurrent field upon the 'general 
agreement in the 'Provinces'?— It . is ' 
because I want things to work out like 
that that I feel the less one talks about 
coinpulsion in the Provincial field, the 
more likely you are to get Provincia.l 
Govern merits to work together for uni- 
formily. 

12.763. I see, of course, the technical 
dilfieiiity of Sir Aiisteifis point — perhaps 
it is more than technical f — Sir Austen’s 
case,, if I may say so, is' an easy ease, 
and 'it is difficult to dispute it,- The 
much more difficult ease is the ease I 
have just mentioned, namely, criminal law 
and procedure. 

Sir Akhar Hydari. 

12.764. Would not what Lord Peel has 
said wnth regard to legislation of that 
kind by the Federal Government be ruled 
out by the provision in the second sub- 
paragraph of Proposal 114 f The 
Federal Legislature will not in respect 
of the subjects contained in List III be 
able to legislate in such a way as to im- 
pose financial obligations on the Pro- 
vinces.” In most of this Labour legisla- 
tion it would prohaoly indirectly impose 
a finaiieial obligation upon the Provinces 
and if there was any one Province which 
did not desire legislation on that subject 
it could very well appeal under the sub- 
paragraph and say that it should not be 
a subject for the eoncurrent field ? — ^I 
think we have got to take the second 
paragraph of Proposal 114 into account. 
I would ask the attention of the Com- 
mittee to that paragraph. I am inclined 
to think that upon further consideration 
we may find that the paragraph goes too 
far. For instance, in the case of Inter- 
national Labour Agreements, we may find 
upon further consideration that, it goes 
too far, but even so, if it does go too far, 
I can see no way of eompelling a Pro- 
vincial Government to meet obligations 

lidded 


of this kind: if it is , determined .not to . ' 
meet those obligations ; but, in^ making;, 
a refusal of that kind, the' Proviiiciai . 
G-overnment is repudiating the whole' . 
basis of the Federation and I 'am assum-'- 
ing' that a, P'rovincial Gove'rnment .will . 
not rep'adiate the l'.)asis of the Federation. ' 
Sir Ahbar Hydari.] What I was trying, 
to point out was that really that par- 
ticular sub-paragra|')li imposes this obli-. 
gation. That ]<‘gis]ation in a coneiriTcnt 
field will be more a, matter for the uni- 
fonnity of legislation v/ith the concur- 
renee of all the Provinces. If there is 
any iegislatioii of a kind, w’liieh has not 
got the coneiiiTence of a jiartieular Pro- 
vince, then by that very fact it is not 
within tlie poiver of concurrent legisla- 
tion, and, therefore, t!.ie difficuliy which, 
has been raised ])y Sir Austen Chamber- 
lain will not arise. I am trying to j)oii:d< 
out that there is so inneii restriction 
i.mposed by this particnih'ir sub-paragraph 
in the pmver of the legislation of the 
eoncurrent field that it is m(n;e for uni- 
formity of legislation that this has been 
provided for "and that tliis uniformity 
of legislation could be only if all the Pro- 
vinces agreed. 

Lord Eustace Percy* 

12,765. Docs not that make all tlie 
more forcible the danger tliat I I'ave 
alluded to : that a fortiori the Fedeial 
Government will always, w-liere possi]>le, 
provide its own service and pay it itself, 
and therefore will get round that Para.- 
graph 114 ? — I W'ouid have thought that 
would not be the ease. Ecc hypothesis 
the kind of cases ihat we luive in nmid 
are eases that will involve heavy expendi- 
ture. 

12,760, Not limitation of lioiirs of 
labour in £aeto3.ies ?•— No ; that may per- 
haps be a case pointing the other way, 
but many of these other cases will he 
cases involving considerable cxpimditiire, 
and I wmuld have thought that the 
Federal Government wn)uld he most re- 
luctant to undertalce expenditure of that 
kind in the Provinces. 

Marquess of Beading.] May I ask tlie 
Secretary of State one point arising 
from wffiat he lias said in order that we 
may have clearly in our minds Iiow^ th.e 
'position stands f Sir 'Austen Cham- 
berlain has put the alternatives very 
* clearly, but what I do not follow is what 



is the position under tlie Coiistihition 
aceording' to the aiiswers that the t:?eere- 
tary of Rtate gave, assaining that there 
is a concurrent field in vdiieli the Ifederal 
Uovernineni has passed legislation, — 
Pi'ovhjcial Guvermnent abstains or ^ re- 
lo carry out that law. lliat is a 
very delinitc^ point Tvliiidi was put and 
whicii might .happen. I understand the 
Secretary of State to say : ** VVed, it 

is |>ro^dded that it must obey tluit law 
and that the Federal Legis!atiou will 
]>ivvaii, and it is to be ex]>eeted' that the 
Provincial Government will carry out 
its duties.’’ So far, speaking for my- 
self I nuite fo]l(.>w. Wliere I got into 
difficullN*', and the reason I am putting 
this fpiestion to file Secretary of State 
is, assuming that the Province, for one 
reason or another, into 'wiiieli it i.s not 
necessary to enter at the moment, re- 
fuses to eaiTv out the lavr — it may be 
wilfully ; it might be out of pure desire 
rto make a constitutional difneulty ; you 
.cannot leave out suuh consideraii-ms, in 
,niy opinion, when you are considering 
these safeguards ; you must assume pos- 
«il>iiities of that kind. vSuppose that 
happens, or, even apart altogether from 
constitutional agitation, suppose that the 
Provincial (lovenuneiit refuses to do it. 

]\Iar(jueHS nf 8aU,shuri/.\ Or merely 
neglects tu do it, 

flanpiesH of TietulfUfj. 

12,707. Yes ; I used the reord which 
Lord Saliidmry used-— abstains 
which I liiink is ([mfe a good -word loj’ 
it Assuming ilial to happen, are we 
to undersiand that under the constitu- 
tion v.ldcJi 'we are tkay to recommend, 
whatever fman it may take, tliat no power 
is to be given to the Federal Government 
to ensure that the Provincial Govern- 
ment should, in the case that -we have 
pul, carry out ^vhat is said to be the law 
of all imlia and prevailing over that 
particular Province ? Are we to assume,, 
as I do from what the Secretary of State 
says, that nothing can Imppcii ; that there 
is no means of enforcing it 1 Is that 
right % — Lord Jiea<ling is dealing, I under- 
stand, only W'ilh the concurrent held ? 

12,768. Yes, that is right ?~-My answer 
.would he that in the concurrent field 
I em me no prMtieable mtdhocl of 
eoereion after looking at the ’ experience 
of other Federations. This is not' a new 


problem. It is a pro])lem that 1ms been 
inherent, 1 think, in every Federation. 
The noble Marquess will iind, I tliink, if 
he looks to the Constitution of the 
Dominion of Canada, so far as I remem- 
ber, that there is no porver of eoerenon. 

12,769. I want to make one sugges- 
tion with regard to it. Is it not pos- 
sible to legislate that the Governor shall 
have the power in that case f He has 
all the means of providing under the 
separate paragraphs that we have dis- 
cussed. Is not it possible then for the 
Governor to have the power and, indeed, 
the duty if a position arises such as I 
have just described, to see that the Pro- 
vincial Government does carry out the 
Federal kw He could do it either by 
means of his own Act, or he could do 
it by means of an ordinance, or he has 
means even of raising the money that is 
necessary under the powers that are 
given iiini. It is most remarkable, I 
agre^e, Imt is it not better that that 
should be the ^position iiiaxi that we 
should leave the Constitution in this 
form, ikat there is no power in tlie 
Federal GovernniGnt to see that tlie Pro- 
ving al Government carries out wdiat is 
declared to be the Federal law for all 
India, including that Province ? — We can 
consider Lord Reading’s proposals. They 
appear Lo mo to go a long way. I do 
not turn thmn down ou tliat mx*ormt at 
ail, but- they -would mppeur to me, at 
first .sight, to bring the Governor-GeneraJ. 
a/d’iiig on his own discreiion into a held 
other limn the field ol! his spociol res- 
ponsibilities. 

Cluiirmmi.] Before I call on Sir 
Austen Cliaudierlaiii, it swears to m.e (lull 
it may bo to tlie convenience of iho Com- 
mittee that we should hfi\'e a round of 
questions this moining and that furiher 
consideration of these matters should be 
reserved until we have the discussions 
later on. 

Bir Aifsten Chamherhdn.] If I may 
put a question for the purpose oii draw- 
ing the Beiwetary of State’s attention to 
a particular aspect of ibe matter, which 
.wa.s Just alluded to by him, without his 
seeing I Ihink how serious it was, he 
gave an illustration of a case in which 
■ the Federal Goveniment might wish to 
the eoneiirrent held, an ocea- 
“ sion when they wex‘e implementing an 


o])]iga[;ioii uiKlertakeii by an inter- 
luitionnl eonverition, if tlie Federal Gov- 
(‘rnraent has aceepted an international 
eouveiition imposing <3ertain obligations 

on it. 

3Ja.rquoss of SaUsh-ury,] Labour. 

»Sn.‘ Austen Clmnitherlain, 

' 12^770. Take a Convention like the 
0|)?nm (''-livi'iiiioi! ou a convention deal- 
i 5 1 e; i7 [in' n >. a u ii f a.c lure . or trade in 
Cue could ..give other instanees.' 
If du? Ffulerrd (lovciiiuieiit . has aceepted ' 
such a convention it will be no answer 
to tile cojnplainls of anotlier nation 
aggrieved by iis action that it lias no 
])Ower to Gni'or(,'C the eonvention within 
its ovn territory ? — htir Austen no doubt 
remembers that tliis is no new diOiculty. 

12.771. I remiU'iber very well the diffi- 
culiies v'hich liave arisen in the inter- 
nal imud rehitions of America on this 
vin-y groniid, ami that is why I venture 
to think that wi‘ should be wdse to pre- 
vent tlnd dllhcnhy arising in the case 
of India ? — Sir Austen I think, if I rnav 
say so vithout ofrence, is somewhat mag- 
nifying this diflieulty. The kind of qa(‘S- 
tions that I tliiiik he has in mind would 
I believe, in nine cases out of 10, ])e 
exclusively Federal qm'sticns. In tliat 
ease ilie Feder?d Guvernineut liave the 
|iov;cr ivj o’ive flirectious. For instance, 
in eas(!s like opium and tlie Ira (lie in 
arms, tliose a?’(“ both Federal subjects. 
The povrm* to give directions, thfmefore, 
really exists. 

12.772. Is llie manufacture of arms a 
Federal subject ^—Traffe in arms. I 
am not sure at the moment about the 
maimfaciu]*e of arms. 

12,77:h Tlie growing of the poppy for 
opium ?'-~-h'es ; we would include that in 
the irafhr- in opinion. 

irarqruvs of Aalishnrif. 

-12,774. Does not the Recrctary of 
State agree that if it is impossible to 
enforce a law )>assed by the Federal 
Legislaturfc‘ in the eoneiirrent held it 
must be equally impossible to enforce 
the law passed by lh(‘ Legislature in its 
own fiehl '? Did not. the Secretary of 
State say that there was no means of 
enforcing the law f — In the case of the 
great extent of vihe Federal held,; tlie 
Federal Government -will have its own 
agents. 


12,775. For instance, the regulation of 
eom]>auies, tlu‘ development of induslries, 
all those are in Uie .Fedieral (kid alone. 
If It cannot enforce the other laliour 
legislation winch is in List Jl[. Iiow can 
it enforce tlie lahniir legislation in List I f 
—In the Federal lield it -ean have r.ljat 
agents it wishes, hut in the prewineM 
held tlse o.genls are Provincial agea'--. 

lir. Morfjii)} Jones. 

12,77(1 i\Ioy 1 a-k one questirm on the 
]K)int -which 8ir Ramiiel Hoare has been 
pmtiirg, t'lat ilicre is nf> jHUver lo ('onqiel 
a. pro'since io co-operate witii Ihe iiisL 
In paragraph 70 : ‘'Mn ilio admiiiir^tra- 
tioii of tlie govenunent of a Province the 
Gov(‘rnor will be deehu’ed to have a 
special responsibility in respect of ... . 
((f) securing the execution of orders law- 
fully issued hy tlie Governoi^-General.'^ 
When tlie Governor-General attaches Ins 
signature to a law pmwc'd by the (kmtral 
l.cgislature Inis tliat tlie effect of an 
order to the vmions I-b.'ovinces f — No, 
paragraph 70 deals only with the field of 
s|KMn al resjii )j:si liilit ies. 

Ihirl Feel. 

12,77*7. I was going to ask. tliis question 
of the Secret a IT of State : 'Wlieu v<nt 
look at ]mge lid at the of concurrent 
g«ov;oi»s, they look vm-y iftrmidnl.de indeed. 
They seem to Mig'rest hegislation fd‘ all 
kinds (-»£ expensive'- controversial snhjfM^te 
on which much mroicy may he spent, hut 
I am not- quite sure Imw -far all that is 
conditioned Iiv i paragraph 114 which says 
as regards this conciirrimt legislaiion it 
‘■■‘is to secure tlie greater measure of 
uniformity which may be found pcae- 
ticable.^^ That i*eally snp:g(‘sts, to m’v 
mind at least, that it is not expected 
that the Gentral Government wall 
deliliemtcdy go and legislate on a number 
of these subject's, ],mt will only ]mss a 
law to g£:t a. measure of unifonnity when 
you get genera] agT(‘om(mi because that 
is w'hai tlie wonis whhdi may lie found 
praeticfible really menu, I think 
That is our intention. 

12,778. And ha.ve we imi been rather 
enlarging, as it wenp the dithculties 
which may arise owdng to this concurrent 
' legislation and the necessities of etrfore- 
. ing all sorts of huvs wliich really would 
not be passed at* all i — I think we have. 


H8 


llic Uiilicuity ari.se.s^ iiowever^ with such 
subjects as Xos. 9 and 10^ the Criminal 
Law aiiil Proeediu’e ] subjects whiehj as 
laird I*eel knows, excite the greatest 
teuspieion in the minds of large numbers 
ui; people in India as to where and how^ 
Cjuestions of tliat ivind will be adminis- 
tered. 

Areldnshop of Canterhury, 

12pL). I jiast^ wanted to say, Secretary 
oi Slu.n\ 1 confess it seems to me on the 
discnssion that you cannot, as 3^^011 admit, 
Inn I cm ly giv(^ pt)wer to the Governor to 
.'ce iufit ihv Fodoral law is carried out in 
the (‘xcuisn'cjy lAdera] subjects, and 
deny nllmiaieiy some sncli power in the 
cf>mniiT<mt sphere wiiere a Federal law 
lias been •])assed, and which must over- 
rule limnncial ia.v, but, although I see 
J UJt, J also scn^ your point in regard to 
tiie coiicunent s]>here w'here Provincial 
odu'ers are reijuired, and wdiere natiirallv 
p.ovjiKoal assmit is of more importance. 

. niej-elx' suggest wmild if nut. ])e possible 
to n ake provision Miat no Federal law 

-n »> eoneurrent 

.>|)!uiiP wilh.nii riroviflirif,. 

Wft" ],2 " -^foronce 

tlic rpj)n.,«(.ntju.iv(;s of all the 

IJhnS That would 

.if.knowledf>-e the special position in 

Je,'flnvl to any Fedei-al law in the eon- 
(■■nrront Rj)here, because I ffather voii do 

un’lA'Th"!.’’"-" 

r 1 agree, uent. If 

li-'tt k-cni'i-al Mgreeinent is ensured In- 

here Co, be 

fl.a f (J, p T ^heu to secure 

tb Mxnve . .f n Tossed, then 

in in f^wonnoi’-Genei-al eome 

i, tr'*' wfojvcd f— I would 

between ilu. P , \ n consultation 
roimsent- p n 

nnnts If would " f>owm- 

at St Hd ’o ,rdif2\’T‘ 

i„,; kVliiSrAS. " 


proypee. I would rather the Federal 
legislation was passed, if all “ th 
Pronnces except one required it even 
1 lough the single Province might hold 
out afte, ■wards. I would prefer ,ot to 
P-v^^to bands of a single 

Archbishop of Canterbury. 

that if in 

that case a single Province did obiect 
the,, there would be no sueli reflection or 

“ thatctrtbo 

Ttowei-c ; "’as armed with all the 

Poweis respect of this Federal law iu 

Federal ,4h2”'ATth A P 

ctpp fPof if - ‘ ^ ^5*aee will 

extent of Pi'f •'■' .'^fhcult to define the 
Sd ,.e L that 

it nitllrbe tl, but 

'‘,I'“rticukr prfpoIT 
h*ir Beginnld CracUocl.-. 

t f“‘ p“‘ 

r?L'Ll£V.tVS»o“-A 

knv of fim n law m the 

mild haw t,f f 


>'^ir Berjinald Craddock. 

' 12 , 780 . My Lord Chairman, mav T «„f: 

of «rLrwr„™^ii 

a veto of that femd to a sin^e 


^Ir. JI. Jayaher. 

guSf I «afe- 

ulf 1 in pmiigraph 114 the 

the PVdeS legisiatioi’i by 

Provincial' kXhtZZZ th 

.feet ?~Ye.9. <he same sub- 

Mr. ill. M. Jnynker.] May T -.sir 

tions till my turn eom^ ? 

I think it would be better 
that as soon as possible we should retnw 
to the normal method. . rcium 

pleSs^' 


Chairman, ; 

12.784. Secretary of State,, would. 'it he 

well, do you tliink, that I should invite 
Lord .Salisbury 'now to continue oveiv the 
whole range of these subjects, para- 
g-raphs 12o to 129, or would you refer 
that we should pay attention to the 
earlier paragraphs only f—I do not niind 
at ".all ■ ' . . . 

Cludrmcni.] Ii my noble friend will 
a]lo%Y me, I would suggest that he Klioiikl 
xisk questions o\'er the whole range. 

IMarqness of SaUsbury. 

12.785. Tf t'Uit is the wish of the (Vnn- 
mittee, thcji I perhaps ought to take 
the second sub-paragraph of paragraph 
125, as we are upon that paragraph. 
There it is quite clear that in the rcaxlm 
of Law and Oj-der the Governor- General 
is able to give an absolute order to the 
Governor ? — I thiiilr. Lord Salisbury is 
dealing with paragTaph 126, is ha not ? 

12.786. “ Tlie authority of the federal 
Government will also extend to tin; giving 
of directions to a Provincial Government 
as to the manner in whicdi the latier^s 
executive po^ver and authonty shall he 
exercised in relation to any matter which 
atfects tlie administration of a Federal 
subject.^’ You are perfectly right, it is 
my mistake. I apologise ; it is 126 and 
not 125. There, there is no question 
that the Governor- General can give an 
absolute order in Iiis discretion to the 
Governo]’ as lo all matters which may Ije 
said to involve a grave menace to the 
peace and tranquillity of India or any 
part thereof ? — Yes. 

12.787. Tr-erefore, in that field, the 
held which we know as law and order, 
at an\" rate in extreme eases the Gover- 
nor-Gcmeral has absolute power to give 
an order ? — Yes. 

12.788. And in that ease the Governor 

'would be under obligation to earrv it 
out f— Yes. ■ , \ 

12.789. And he -would in that case use 
his special responsibility for the pur- 
pose ? — Yes. 

12.790. It is not like the la;st discus- 
sion where there was no question of 
special responsibility. In this case, there 
is f— Yes. 

12.791. It follows , /then,, does-, itfu'ot, _ 
that in the case of great ; disorder, the 
Governor-General would be really respon- 


sible in the last analysis for public 

safety f- — Yes ; that \v(.>uld be so. 

^ 12,792.^ A!id therefore all the dillkul- 
ties to which vre I am atVaid have rather 
repeatedly calieci your iittention, of Par- 
liameiitary i-oessure which miglit be put 
upon the Goveriun-General, I .mean the 
pressure ^ from the Central Legislature 
which might hi' ].)ut upon the Governo/- 
General would a[>p!y, I do jiot think. 
Secretary of State, you admitted the 
difhculties, but the dilTiculties we sug- 
gesled to you w'ouhi apply ? — Yes ; ahva^.s 
remembering 1 hal i he Gv)veriH>r~Genera] 
will liave, no dfuibt, advice i’Kmi the 
Federal Cen.tre, l)ut he wall also have 
advice from, the (jovci’muts in the Pc r- 
viiices. ■ 

12.793. No doubt he would have advicOj 
but things might l)e made very difiieult 
for Iiim by tlie action of the Centr:d 
Legisiatiire and the rcisponsible Cential 
Government ? — I do not see why th y 
should be. 

12.794. I do not say tliey uecessarllv 
•would b(^ ; 1 do not want to over-state 
the case at all ; but, in a case where 
public feeling was very niiich excited, let 
us say some corninunal difficulty — I dis- 
like using the word communal becau. 0 
•I do not want to import any heat into 
the discussion whatever and I know what 
susceptibilities urn aroused by tho. e 
words — but just as an i--xainpk: some conn 
munal difficulty might arise*. The conn 
inunal majiinty in* the Gentral LegisLi- 
ture would be e.x<'irod and v/ouhl put 
pressure thiougii the Ministers U}mn the 
Govenun-Genci’al lo exercise his autho- 
rity in the Provinces, or to abstain frem 
exercising his autliority in the Pio- 
vinees ? — I supjjose that miglit happen, 
but I still think that it -would not dedeefc 
the Goveriior-Gtuieral irom the course 
that he tlimiglit he niight to take. The 
])ressure may come iii (me direetioii, on 
the one hand ; it may come iii the other 
dirediou from tin* Pr(,>vince, or it may 
come as a third alternative from Paiiia- 
iiient and the Becretary of State here. 

Marf{iioss of Calishtiry.] I iun quite 
satisded to call tlu* attention of tlia 
Conunittee to the poitit. 

Ai*chfoisho]> of Canterhury. 

12.795. Will you allow- me just to a k 
a supplementary question which might 
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there must be FederaL agents in the . 
States ! For iiistaiiee, there is a certain 
assessment law wliicli must be enforced 
ill' the States. I think , we had. it ■ from.- 
Sir ,' Akbar liydari that in a case of 
eiiiergeney ' there : would be .a,, eontribadon 

.States., upon a prescribed ' basis ' 
—I tiiiiik\,that .was the ' p,iirase ' which he 
used. Who will see in .that ' case that' 
the prescribed basis is obeyed l—We 
have contemplated that there will be 
Federal agents foi' certain purjioses. For 
instance, I imagine* tliere will be Federal 
agents for posts and telegTapiis. It 
is, howev(3r, ]>ossibIc that in eeilain 
Slates for e(‘i‘t«ain of the Federal sub- 
jects the Fed(*ra! (lovernment may rely 
upon the administration of the States. 
For instance, wiili customs : Yvlua? 
comes to tlie assessment of tlu* States’ 
eontri])ution in limes of cnMn'gtmc)’', there, 
j think We ]iav«* not contemplated tluil 
the agmu-y of eolleetion should lie a 
Federal agemyv, but that v:v. sliouhl rely 
upon the- Start's to produce ilie sum (d‘ 
■money ; so that nl though lb,e htasis might 
be prescribed, T ]>resuhie by tin* (.'oi'- 
stiliition l..aw' there would lie no means 
ch: enforcing it, seeing that the prescribed 
law" wms duly followed. 

IMarrpiess of Zell mid. 

12,80th Is it not covered by ]>nragrap]] 
12b and 127 ? — Yos, If Lord Salisbury 
xvill look a[ 129, lie -will see there T'im 
(lovernrn'-neneral wull h(? etnpowered in 
his discr(‘ticm io issue general instruc- 
dons to the (iovermnent <tE any State 
'Y[eiii])er ox ire Federation f<n* the y)ur- 
pose of ensuring that tlie Federal 
obligations of timt State are dulv ful- 
■t-illed.-’’ 

Ida r q i u*ss o f ^9 a 1 is b ? i rif. 

12.810. So that wdiat is contemplated 
rs merely inst nietions, but there are no 
means rd; seeing that tlie. instructions 
are fulfilled f — There is always the ulti- 
mate Y)ow"er in the held of paramountey. 

12.811. lYoiild there he pow-er in para- 
monntey to see that the instructions 
■were fultiilt*d ? — Yes. 

12.812. And would that apply to 
Federal legislation applying to the States 
— for instance, the regulation of' com- 
panios, ■\?hieh belongs to List ' I f— Yes ; ' 


in tlieory it would. Loi’d Salisbury wdll, 
of course, reiueiii'ber lliat the* Federal 
Gioveriiment will lie coniymsed of repre- 
sentatives both of the Slates and of 
British India f 

12.813. But I am assuming that a law 
has been passed in the Fo<hnal Legisla- 
ture by a Majority ; it mieht include a 
majority of the States or it might not, 
one does not know, but a law" is passed 
in the Federal Legislature applying to 
the regulation of eompanies or the de- 
velopment of industries. Both of those 
belong to List T of A}>pendix d ; those 
,'X]jply, lliorofore, to the States (Idembers 
of tlie Federniion, of course) as they do 
to B).e Provinces 2 — Yes. 

12.814. Now I vraut ymi io tell ^the 
'Commit te(‘, if you ■\vill 'he so very kind, 
as to liow" a, L'lw «'d: that kind is going 
to he eirforced. ?' — It ■"vould be tlie hnr of 
the Stale. The Stale wanild luive ^ sur- 
rendered that part of it^ sovereignty 
,*u\d Uie law' w'ould be a valid law" in the 
State. 

12.815. There ‘would be no sanction ? 
— No *, there would be no sanction. 3 
am not contemplating that th(* Fedewal 
Oovei'ninent slioiild ninreli an army into 
a State to enforce a la'wx 

12,810. I certainly do not think that, 
])ut 1 -smuhered hmv the Secretary ^ of 
State contemplated that this Federation 
■will work ? — T eoideinplale both the 
States, and the Piandnces crsri'ving out 
wlitii is the compel ent law of tlie land. 

12.817. 1 do nor think the ( ommittee 
rvordd w'isli me lo ymrsne il [iirlher be- 
cause it is quite evident that 1 shall only 
cover very much the same g'i'oiind^ that 
has already been covered, but, if T 
may 3 "espect fully say so, wrlien the Secre- 
tary of Stale comes to consider all that 
has passed this morning, all the di’ffn 
culties apidy to the Slates just the same 
as they apply to ihi^ Provinces Cer- 
tainly. 

Archbisliop of Cmtlerhnrij. 

32.818. May I add to that, wdien you 
were asked previously by Mr. Zafndla 
Khan as to what would happen in the 
ease of a default by a State Member of 
-the Federation, yon said that in mo, 
'case of 'one default,' to say nothing of 

Beries of defaults, the Yiceroy would 
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liave tlie ■po^\'er of intervening under Ms 
|)OTVi‘r of paranioiintey f— Yes. 

12.819. Wiiat precisely would tliese 
powers of paraiiiountey in such a case 
involve ? — It is impossible to say, and 
can anyIrKiy siiggefcH what tliey would 
involve 1 

Mai'Tfsoss of Bea.dhig. 

12.820. The inere fact of there being 
pa.rarnoiintt'^y puts great jiressure upon 
any represciilation that may be made by 
i he Y i cm’oy -Ce vi aini y . 

12.821. .And consequently it does not 
In-come neeie^mvy to do anything more 1 
— That is so. 

Archbishop of (kmierhnrif, 

12.822. I have already asked very 
many {|uesti<ms. With regard to para- 
gi^aph 128, Secretary of State, where you 
say, ** it will be n condition of every 
such agreement that the Governor- 
Geaeral shall entitled, by inspection or 
otherwise, to satisfy himself that an 
adequate standard of administration be 
maintained,’^ the word inspection 
seems to inpdy that there will be some 
Federal officer of that kind in the region 
of the Blafe A f ember to cany out such 
duties of ins]metion ? — It does. 

Marquess of Beading. 

12.823. Sciu-etary of State, first of all, 
I want to say with reference to the sug- 
gestion 1 made to you earlier following 
upon Sir Austen Chainberlaiids questions, 
I hope you will not take it that T have 
definitely made ir|> my mind on a ques- 
tion of that kind ; all T am wanted to 
do was to pot it. to yon for consideration. 
I do see the difficulties, but I am 
anxious that something should be found 
to meet iluuu ? — I am very miicb <ibligetl 
to Alemhers of the ('‘ommiitee for raising 
these diuilds : there are. doubts which wc* 
must take into a^'ccunt. 

12,824 Alay T just imt this to you in 
relation to what vein have just said re- 
^ garding the States. Gf course, one knows 
' in regard to the States that the Tieeroy 
because of t,he relations between the 
States and himself the representative 
of the King, reaUy _ , has very little 'diffi* 
culty, and the States are ahvays ready 


to fall in with what comes from hiin ; 
but, as I understand from what you 
have said just now, there is a power m 
the A7'i<3eroy to enforce, if it became 
necessary, by resort to the Doctrine of. 
Paramouiitey. . It. is not necessary to 
particularise, as yt>ii pointed out. Tiiat 
does follow as a matter of course, docs 
it not f — Yes. That is so, 

12.825. What I mean by that is that if 
the Governor-General or 'Viceroy issues 
letters of instructions or directions, 
which ever you may choose to call tJiem, 
to a State to caiTy out what it is ihu^ 
obvious duty and o])lig‘ation of the State 
to perform, tla? State will either do it or 
it becomes in default and then there are 
various means of putting pressure upon 
the Ruling Prince and his government 
which would bring about what you desire. 
There is no difficulty in that ? — That 

so ; yes. 

12.826. The point T wanted to put to 
you on this (1 do not want to jser- 
ticularizo any more than you have done) 
was tins, that that does seem to indicate 
that in relation to the vStates, should 
such a thing hap])en, failing to perforns 
any obligation undertaken, there is some- 
thing in the nature of a power to enforce 
the obligation. That already exists, as I 
understand, by the position as between 
tlie A^iceroy anti the States f — Yes, a 
moral o]>]igation. 

12.827. It is, of course, a diffierent 
oldigation from that arising between the 
Federal Goverriinent and the Provincial 
Government. The one is purely evn~ 
.stitutional between th(‘ Federal Gov.-rti- 
ment and the Provincial GoveniirtOLd and 
depends entirely on what is in the Gon- 
slitution, does it not f — A^es, and in draw- 
ing the distinction Lord Reading no 
doubt will lannember this fact which has 
some hearing on his point, that in Hie 
case of the States there is no cmieurrent 
field at all. The difficulties w were dis- 
cussing earlier this morning were not 
connected so nmcli with the Federal 
field as with tht* <*onciirrent field. 

12.828. I vexve.e as to a large part of 
it, but, forgivi* me, not exclusively. Of 
course, I iinder-stood the answer which 
xvas made to one part of Sir Austen’s 
question was that, apari; from special 
responsibility, thm'c was no sanction pro- 
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vicled even apart from the concurreBt 
field f— I think I would still say that the 
saiietioii in both eases is in the nature of 
a moral sanction. 

12^829, I was only directing attention 
really to this for the purpose of giving 
consideration to it, if you think that it 
still requires it, as I venture to suggest 
to you it does Yes. 

12.830. In the relations between the 
J^'rdei^al Governmeiit and the States, 
backed as they are by the prerogative 
‘powers of thi^ Viceroy and also the 
re.'erved powers of the Viceivp^ with the 
States, thei’e is a very definite relation 
'wliich ena.f)ies the Viceroy to obtain per- 
forinance (O’ asiy (dj ligation which is 
imposed by liim or tlie Federal Goverti- 
nient upon ilu* State ? — Yes. 

12.831. That is clear. I wanted to 
make it quite clear. I want to draw 
your attention, Secretary of State, to 
this : That is exactly wliat you fail to 
liave in your relations between thc‘ 
Federal (lovtM'nnuuit and the Pi’ovineial 
Goveriuueut, 1)ecause I have pointed out, 
and you agree, the reason why no doubt 
there is a dilf(U'<uice l)etween the two 
])ositions Yes. 

12.832. But there is this as between 
the Federal (’kwernnient and the Pro- 
vincial Govenunent : There is not that 
power to enfoT’ce an obligation, and it is 
exactly in rt's])eet of that that some of 
the questions were put to you this morn- 
ing for your consideration f — ^Yes ; I will 
certainly take them into account, always 
remembering, as I say, that there is this 
dirferenee bdneen the two cases, name- 
ly, that in the case of British India there 
is the concurrent field and in the ease 
ot the H tales there is not a concurrent 
field. 

12.833. Yes. lint it does introduce the 
same priuci])]o ? — I agree. 

12.834. Although it is much more 

ditfieult to deal with it in a specific form 
in relation to a concumnt Act than 
there is in the other. *May I make one 
last suggestion in regard to th^t — ^1. do 
not want an answer to it ; I will only 
just ask that it may be considered f— 
Yes. . ' ; ' ■ 

12.835. Is it not possible to' 'EavA in 
relation to the ^ Provineial Gioveriiment 
and to the obligations which it mnst 


perform because of Federal legislation, 

some general provision of the character 
in Proposal 129, making allowance, of 
course, m-utatis. mutandis because there 
are, diiferent provisions; I do not 
want to press it and I do not ask for an 
answer. I. just ask that you would con- 
sider' it f— “Yes. 

12.836. I can see myself there is a 

very great advantage in having some 
general fU’o vision wliicii would enable the 
Federal Ckneennieiit to give the order 

and ]KU’haps also to provide means of 
carrying it out without being too 
S]>ecific, That luiglit uivcdve a lilile 
difficulty f—Yes. 1 will take* into 

account Lord Heading’s suggestion. 

12.837. Tile only other point I wanted 
to ask a question a!)«»at is in I'olation^ to 
the carrying out of Federal Legislation 
in tli(' States. I am dealing, of course, 
with a State which has acceded by its 
treaty to the Federal Constitution. 
Suppose the State is not carrying out its 
obligation, there would be power, as I 
understood from what you have said aiul 
also from what has appeared before, in 
Federal Agents inspecting and report- 
ing; 1 — Under Xo. 128 we make provision 
for that purpose. 

12.838. But is there any power in the 
Federal Agent actually to execute the 
Act ; is there only the power of report- 
ing f That is what I wanted to know* 
It is one thing to say that he shall 
inspect and then report to the Federal 
Government or to Ihe Govern or-Generrl. 
Tliat I follow is already here, but sup- 
pose sometliing is not lading carried out 
til at ought to be carried out, is there to 
bo power in the Federal Agent to do it 
if the State does not itself comply with 
tlie instructions ? — Tliere is no ])rovisiou 
iiifduded in these proposals. We have 
assumed that a question of that kind 
might be raised in the Instruments of 
Accession, It might well he that in the 
Instruments of Accession the States and 
the Crown could agree upon a certain 
method of procedure, but we have 
assumed that that was more the plat^e 
for a definition of that kind than the 
Constitution Act. 

12 839. And also I suppose you vrould 
take into * account that yon have the 
power under Proposal 129 which would 
enable you to deal with it and also the 
paramotmtey f — Paramountey and also 



■wlicitevcr be included in the 

Instruments (d: Accession . 

12,840. Certainly, and ^ that would 
make really eoinpiete provision. That is 
all I was anxious lo see ; that thei'e was 
eomvjlete j■)l'o^’ision to deal with such a 
as inij^isfc happen, without having 
anyrhiiig in tde Cunstiiiilion such as em- 
[xswering the J’efieral Agents to go 
Ibnvar!] and do d;e acts themselves. 
I't>r niysel'C what you have pointed out, 
Secretary o*]' Stale, really floes give the 
power to (-arry out all the Federal ohJi- 
gatimi.’i wiElifMil rii:it 2 — ^You see, Lord 
Eeadimr, in all fJiese cases, both concern- 
hia; fd'id.d" [ndia r.ud the States, we 
havt' abvays p-i l!> rcaiiember ihal the 
apmey jipen which w* nnisi rely is main- 
ly a if:efd agensy, namely, Ihe ipoiiee and 
the eouris (d: (be l'h'(iviuc(‘s atv.] the 
])o]ice and the courts of State. 

Ifarquess of Yes, I agree to 

that. I was only if tr) you 

because something liad imlicated duimig 
the conrsi‘ of tlie discussion that this 
wmuld be I’aised and I was anxious to 
see that 1 hafi utid'U’stood that there are 
various ri'eans of dealing with it 'whit'di 
mahes if, uuTiecessnry to give the pov^'or 
to the FedfU’al Agent to go forwiutl into 
the. State to do the act. That is all I 
want to ask. 

Arcldnshop of Cantrrhurf/. 

12 841, Adding to tliat again a snudl 
point, Pro|:)osal 120, to which Lord 
Heading lias referred, speaks spcciffoally 
of genfuad instniciions, again seeming to 
imply tlrat tint does not deal with 
narticnlar eas(*s, and I suggest again 
that that w'anfs looking into’? — Yes, we 
will look into it. 

Marqm.rs.s (g; The w'ord 

General may have to be taken out. 

Arch]>is]!Op of ufcTlmrij.] Ye.s. 

l\rr. Tsmvc Foot. 

12,842. T only want to ])nt one ques- 
tion, niy Lord Ghainnan, 1hai is hawng 
regard to an answe^r tliat has already 
been made liy the Secretavv of State, 
He spoke of federations elsewhere. Have 
wo any experience within or -without the 
as to the power ofithe Federal 
‘ in dealing 'with its eon- 
'elements*'- upon which .these 
pitapriphs he;ye' heen based/ pr' are the 


cireximstanees so ddferent that we jiavG ■ 
to contrive an entirely new Constitution ? 
— 'Upon the wdiole, the oireumstanees are 
so dilferent that it is very difficult to 
apply to India a, constitution that is 
applicable to any otliei* part of the Em- 
pire. At the same time, in our con- 
sideration of the problem; certain gene- 
ral features have emerged : for instance, 
tlie difficulty of sanctions if a unit of a 
Federation refuses to carry out the deci- 
sion of the Federation ; Imt, speaking 
general].y, ■ Mr. Foot is right in suggest- 
irif; in his quesLieoi ih*d: the conditions 
ill India are [Kxndiar tc) India. 

12,843. Tlierefore tliere is nothing in 
tlie history of tlu^ Fjmpire tiiai: gives, us 
any y>articul;u’ guidance upon this diffi- 
cult question tlmt lias been raised to- 
day ? --Tliere nrv certain g<*neral land- 
rn/nks tha.t one can take intci account. 
One cannot go farther. 

Marquess of Zenennh 

■ ‘12. 814. Secretary of State, does it not 
fbllow from the distinctioTi wdii<?]i you 
draw from Federal Legislation in the 
i>ur<dy Federal held and ]^"^ederal Legis- 
la.tioii in. the coueiirrent held, that all 
Federal Legislation in ihe concurrent 
fidd will necessarily he only peniiissive ? 
— Mo, it will have the valid strength of 
any la^v ; it vcili be Ibi^ competent law" ; 
it wdll not lie permissive. 

12.845. But, in actual fact, if you say 
Unit you do not imopose to give ihe 
Federal Authority any right to issue 
orders to the Provincial Government to 
carry out the Fc-deral law; in the con- 
current field, it secans to mo that in 
aelual fact it wdll amount to that that 
the Federal Legislation in the commr- 
rrnt field wu‘ll only be permissive f — Yo ; 
the Fi-ovincial Courts will accept it as 
(he valid lawu 

12.846. if that is so, I am hound to 
say I cannot see why any distinc- 
tion should l>e dra.wTi belw-een the twm 
categories of Federal Legislation. It 
seems to me very illogical. I should 
have tliougbt they must have been on 
the same footing ! — T .do not think I 
hare anvthing t<) add to wdiat I have 
said earlier on that point this Tnorning, 

Lord ’Ranlcelllour. 

, 12,847. Secretary of Slate, may I go 
back for a moment io the second i)art 



of No. 125 : ‘‘The autiiority of the 
Federal (joveninieut will, also osleud tO' 
the giYiiig of directions to a Frovineial 
OoYernmeiit as to the manner in which 
the latter’s executive power and autho- 
rity shall ])e exercised in relation to any 
matter which aft'eets the administration 
of a Federal subject, May not the 
Provincial Government’s executive power 
and authority be, exercised so UvS to affect 
■the , administration of a reserved ' subject 
.tinder No. 11 f — Yes ; then .'the,, Yiceroy 
can inteiTone under his special responsi- 
bilities. 

12,84S. But, short of his intervention 
under Ins spodal responsibilities, there 
is no provisi<ui for cheeking the adminis- 
tration of the lh,‘<>vi!ieial Governiiient as 
affecting a reserved subject? — Yes, it is 
exactly tlie same. The Reserved Depart- 
ments are Ifederal sulijects, but they are 
Federal sul)jects within the exclusive com- 
petence of the Guvernor-Geueral. 

12.849. They are Federal subjects f — 
They are Federal sul^jeets. 

12.850. Therefore, the machinery, what- 
ever it is, is ilie same ? — The machinery is 
the same. 

12.851. How would this Vvork out ? Let 
us take externai affairs. Supposing a 
Provineiai Government had imprisoned 
some forLign seamen, or foreigners of 
any kind, not British subjcids, and they 
claimed that it was an illegal arrest and 
eorrespun deuce arocC U'ith the foreign 
Govermneut, would tla* Governor-General 
foe able hi issue directions to the Pro- 
vincial Gownniiienfe h» iieat tlain dif- 
ferent iy, ;j release tsiem, or whatever it 
might iie ! — Yes, if it came wiihin the 
Reserved DepariiiUnt of External Affairs. 

12.852. Ik-carire it was a Federal sub- 
ject f— Bccaiist* it was a Federal subject. 

12.853. Then Federal ” covers re- 
served vAl the way throiigli ? — the 
whoh‘ way through tlie White Paper. 

12.854. Is that clear from the text ' of 
the sections o£ tlie document, or is it in- 
tentional 1 — It is intentional and I would 
have said it was as clear as anytliing 
could be made. I have stated it several 
times in this Gomniiitee that Reserved 
subjects are Federal subjects, but they 
are reserved within the' . 'exclusive com- 
petence of the Governor-General.' y ; ■■ 

Mr. Zafmlla KhanJi If .-Lord 'Eankeil- 
lour will look on page 113, the exclusively 


Federal list, he 'will find 'all the Reserved 
subjects are included in the list. 

Lord lianheillour. 

12.855. I Avanted to get that clear ? — 
Lord Rankeillour ivili see it further de- 
fined in List I of the Appendix. 

12.856. I come to another point. Witli 
regard to sanctions, I think you said 
that over a great part of tlie Federal 
field the Federal Government would have 
its oAvn officers ? — Yes. 

12.857. But in another great pail: it 
Avill not luiv<^ its own officers. Do I 
gather lliat in the ease of a really recal- 
citrant Government in a, matter Avhere tl'.e 
Federal Govei'iiment had not got its oivn 
officers iji a Province you do not see 
your Avay to inxnf. any definite sanctions 
wffh n^fej'enee to the carrying out of the 
legislalion of Uie Fedeiul Government f 
•—As at ].>re.senl: advised, I think it Avould 
l)e much wiser not to insert any definite 
saneli.oiis. There is nothing to prevent 
the Federal Government having its agents 
where vto’ it likes in the purely Federal 
field. 

^ 12,858. That is to say, like the United 
Slides Governmerit in regard to Prohilff- 
tion ? — Yes, and jmlging from the ex- 
perience of the Ihiited Btati:*s the result 
is not very liopt.-fiil. 

12,859. You ijavo nothing further than 
that to suggest No. 

12 860, Just tuio ’vord with regiird to 
the Slides : Within the provisions of 
the Federal Coiishtihioji Jiero are really 
no sanctions at ah ; within the limtis of 
tile Irederai Coiisthiuiou for enfowdiig 
the Federal policy in the Slfdes, timt is 
to say, tile Goveriior’-Geueral 'would have 
to go to the \ iceroy, and the Federal law 
could only ])e enforced by the sanctions 
of paramoiaitcy in the case of absolute 
recalcitrance the last resort that 
would be so, 

Sir Ilegimld Craddock. 

12,861. Secretary of State, one aspeec 
f)t the position which lias not yet been 
touched upon, font Avifich from pia^ctical 
experience I knoiv occurs, is Aviiere two 
Provincial GoAm-iiments are at variance 
upon some point. Hitherto a reference 
to^ the Government of India under the 
existing system Avoukl always be possibJa 
if such disputes Avere of considerable 


importance ; but will that method now he 
available, of reference to tlie Federal 
Government in such cases ? — Sir Reginald 
Craddock has raised an important point 
that is not covered explicitly in the 
‘Wliite Paper }M*oposais. I think some- 
where innst deal -with it. Tiiere must 
be some kind of means of settling dis- 
pntes l)eiween Provinces, some kind, say, 
of arlhtral machinery for settling disputes 
of that Iciiicl. Tile eases that are parti- 
cidai'ly in inind are the cases connected 
\\ith water in wliicli more than one Pro- 
vince may be interested, and indeed 
Indian Htates as well, and we are at 
]:>rc.seiit in consultation witli, the Govern- 
ment of liulia and wdth my advisers 
•upon that point, but I certainly agree 
that somewhere there must he machinery 
for settling disputes of that kind, other 
than, as I am reminded, tlie machinery 
covered by Ko. 155, namely, the Federal 
Court. 

Mr. 3L B. Jayaker. 

12.862. May I draw your attention to 

paragrapii 161, in r(‘gard to the Federal 
Court : “ The Governor-General will be 

empowered, in his discretion, to refer to 
the Federal Court, for hearing and con- 
sideration, any justiciable matter whicli 
be considers of such a nature and such 
public importance that it is expedient' to 
obtain the opinion of the Court upon 

Do you think it is possible to refer 
such questions under this Beetion with 
a slight modification of the terms of that 
section ? — I think there are some cases 
that are scarcely justiciable. If there 
are eases of that kind, and I think we 
shall find there are cases of tliat kind- 

12.863. What I am suggesting is that 
the terms of this Section might be 
slightly modified so as to include cases 
which are not strictly justiciable I 
think that might be so. 

Maiaiuess of Salisbury. 

12.864. They only deal with justiciable 
matters f— Yes, I am ]iot quite sure 
whether the best way to deal with it 
would be to alter that paragraph. That 
paragraph deals explicitly with the 
Fadeitd Court. ^ I have in mind cases 
that .«!» not strictly Justiciable and for 

’Some Mud of arbitral tribunal' 
bt more suitable than the Federal , 
^ — Y ' _ - . - 


Mr. Zafndla Khan.'] If I might inter- 
vene, Secretary of State, wTiat is a 
justiciable matter within the meaning of 
this paragraph ? I have never been able 
to find a definition of a justiciable 
matter. I think it 'would be better if you 
made it rather general, and did not con- 
fine it to Vvhat ivS justiciable. 

Marquess of BeadiugJ] It wmiild take 
a long time to lay it down. 

Archbishop of Ca/nterhiiry.] May I call 
the attention of the Secretary of State 
on this very matter to his answer to 
Question 8678, put by Sir Akbar 
Hydari : Would it not be preferable 

to omit the word ‘ justiciable ■ as the 
matter must be, -without this -word, of 
such a nature that it is expedient to 
obtain the opinion of the Court upon 
it ? and the Secretary of State said, 
“ 1 must certainly consider the sugges- 
tion. 

Sir Chamberlain, 

12,865. The Secretary of State, I 
understand, considers that there are cer- 
tain questions which can be determined 
by rule of law- and which are, therefore, 
eminently proper for a Court of Law, 
but there may be other issues to which 
no rule of law applies, or the only rule 
of law you could apply would produce 
impossible results, and it is for those 
cases that you suggested something in 
the nature of an arbitral or conciliation 
tribunal f — Yes. 

12,860, A questkm like the disposal of 
the water of a river passing through 
sevei*al Provinces where vital injury might 
bo done to a Province lower down the 
river ])y action taken in the ‘upiDcr 
courses of the river ;Y--Yes ; just that 
kind of case, a ease in which there is a 
great body of past experience that must 
be taken into account, but that, not being 
case-law, might not be taken into account 
by a purely legal tribunal. 

Sir BeginaU Craddock, 

12,867. If I might put some practical 
illustrations to tlio Seeretary of State : 
For example, my old Province, the Gou- 
tral Provinces, were hemriied in by 
States on the North and on the South 
and South-West, and there "were certain 
obliga,tions which the Provinces and the 
States gave mutual effect to. They ore 
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important in one way and tiiough it 
would be diilciiilt to call them justiciable. 
Por example, it is understood that wheJi 
the Police of a Province are pursuing a 
murderer or a daeoit, so long as they are 
in hot pursuit they may arrest him 
over tiie borders of .the State, . but . they 
must thereu,poii promptly' hand him over 
to .the Police of the State for custody . 
until siicdi times as extradition can be 
arranged. In a matter like that ^ sup- 
posing that they are interfered with by 
the State Police, or .the State Police 
refuse, to take over, the custody of ■.such 
a person, ho^Y would a ease like that 
be dealt with f At- present the Province 
concerned would not address tlie Durbar 
of the Scale direct. It would go to the 
political oilicer in whose area the State 
was situate, if they had complaints of 
that kind to make f — I think what "would 
happen "vc^ould be tiiat in the drst in- 
stance there would be consultation be- 
tween the Ministers concerned, namely, 
the Ministers of the Provinces and 
the Mi.nisters of tlie State in- 
volved. If nothing resulted from the 
consultation and there was a grave 
menace as a result, then there would be 
the power of intervention under para- 
graph 126, I ought to amplify ^ my 
answer and say that, as far as British 
India is concerned, there would be the 
power of intervention under paragraph 
126, and in the case of States there 
would be the power of intervention under 
the general power of paramountey. 

12,S6S. I would just like to give one 
more instance of the arrangements that 
were made under Excise. That was an 
understanding that the bordering States 
and the Province should keep a shopless 
zone for liquor three miles of the border 
on either side, the reason being that if 
liquor were cheap in the native States 
all the people from the British territory 
who wanted liquor would "flock into that 
shop, and, with mutual arrangements, 
it "was very seldom that liquor was 
cheaper in the Province than it was in 
the State, but the obligation was mutual 
— a three mile shopless zone. If that 
is broken by a shop being planted just 
on the border and the wdiole of the Ez- 
eiso Revenue from that locality is di- 
verted to the State, in that ease , again 
Would there be any power ..of reference 
if the State did nothing, if it was'-asked.t 


— The state of affairs vvould be very 
rquch what it is now, namely, that those 
questions are settled by negotiation by 
the political ofiicers, and I xu'esume they 
would be equally so settled ii} the future. 
There is no power of i'urther coercion 
in these Proposals, nor is there any 
means of coercing' nou'. 

12,809. Tbere may not be on l"»ax)er, 
but, it a State is very recalcitrant, the 
influence of tiie political agent might be 
brought to bear upon it, ])id- do I "amler- 
stand the Seci'etary o"i: iSrate to imply 
that in future correspfriulenee will be 
emwied on direct bet-wetm the Provincial 
Govenmicnt and the Provincial Ministers 
and lii{‘ State Minis'Iers, .and that the 
practice at present in force will 
continue, whereby Provinces })ut their 
grieva, net's, if they jiavt* any, against the 
State through the political agents*. or the 
A. G. G. ? — I should like to think over 
the detailed procetlure, but my own view 
would be that if you V'aiit to have co- 
operatiou you had better start with 
direct talks between the IMinisters eon- 
eerned. 

11.2, 870. Because ordinarily, the local 
officials have friendly understandings 
with the officials across the border. It 
was the case in my experience with 
Burma, and even with Siam, which is a 
foreign power, but nevertheless, eases of 
friction must arise sometiines, and 1 was 
very anxious to know exactly how under 
the New Constitution those eases would 
be met. i am much obliged to the Secre- 
tary of State ? — ^The Ministers, of 
course, could always appeal to the Pro- 
vincial Governor and the Provincial 
Governor could a^jpeal to the Governor- 
Ge.ueral in a really serious case to bring 
his influence to bear upon tiie recalcitrant 
State. 

12.871. But I tliink "you said that you 
eontenijpiated some provision for arbitra- 
tion for such cases f — In the kind of 
cases I mentioned just now. 

Miss Pickford, 

12.872. I want to ask one question 
wffiich I think wfis not completely covered 
by ■ Mr, Footes question. Is there not 

. any experience in the Constitutional law 
and practice of the Dominions of Canada^ 
Australia or South Africa, with regard 
to international labour conventions which 


would aid iis in t}iis matter ? These eon- 
ventions qvq discussed by Delegates of 
the Federal Gr> verniucnt and are ratilied 
by the Federal Oovernmenf, but, of 
eours?^ arc‘ observed and enforced in the 
tinits. llave there not beeji questions 
between tlie uniis and the Federal 
Goveriunent which would aid us in this 
matter ? — The experience goes to show 
how Tc*ry difficult it is to force a unit 
in a Federal Government to do what it 
does not intend to do. 

12,b(d. Hav'e these questions arisen 
OT(u* iiiteriiational labour conventions f 

■ >-Yes. 

12.874. And, therefore, the ratihcatioji 
has ffdled now owing to the refusal of a 
State ^ to enforce it I think that has 
actually happened in the ease of the 
Doininioii f)f Canada. 

12.875. And no satisfactory way out 
has been, found ? — No. 

Marquess of Meadiug. 

12,S"Hi. Do r understand yoa to say 
mat ratilh-atiou faded because of that, 
Seendary ^>f hlate ? — Ro I understand, 
(bir FjpdJater Stewart.) In ratifying the 
aut]K»rili(N explained that their 'mmea- 
ton did not extend to^ the Provinces of 
Canada. Iha saine thing happens in 
_ Indja. , iicn we .ratify one of these 
things, we have to explain that tiii- 
ratiiiicilimi d;s'es not extend to the Indian 
btah's. hatideahon on behatf of Jndm 
or Canada, ns the case may be, is a 
qualified, one. 

M i I rcf iiess of Sa Ush n rg, 

12,81 7. So that henceforth the ratillea- 
won wonhd not extend to any of the 
Irovinces but only to fho Central 
Government — That depends upon what 
you say here. 

jMarquess of Jieddmg, 

12,87h. Nowadays, if the Government 

the iMdii, Hours Convention, that applies, 
tbroufflimit all the Provinces ? — ^Through- 

out all the Provinces. 

changed 

that is to happen now 

Ptekford’s point was a 

mrnm.ptrnt, was ii not,: as to 


what is to happen if a.. State retiises to 
carry out a part of the Interualioual 
oblig’ation, and there our exjaerienee 
goes to shov; that it is ve-y difficult to 
use coereion. 

12.880. The point I was going to make 
was that it did not affect the ratifica- 
tion which has already taken place ; 
what it does affect is the carrying out 
of the obligation ? — Yes. 

Sir Aiisteu Ckamherlain. 

12.881. Then if it does not affect the 
ratification it does not aff'eet the rights 
of the other parties to the Treaty under 
the Treaty and the ratifying govern- 
ment, which would be ''the Federal 
Government, might be taken before tlio 
High Court at the Hague and con- 
demned 1:0 damages for the failure of 
ihe Provincial Government to carry out 
its obligations I do not know whether 
that IS so or not, but the fact remains ‘ 
that that is the actual state of affairs 
with Ganada to-day. 


Lord Bankellloiir. 

12,882. Would the ratification come 
under the domnin of external affairs re- 
served to the Governor-General i — If 
iyrrd. Ftankedlour vdll look at List J, he 
v/id^ see ijiQ ^ definition of external 
aflairs’'; it is on page 114, item 8. 

Mr: Zafndla Khap.] I think that gels 
over tjie difficulty. If it 1$ ^ matter re- 
lating lo a I’c-aeiul subject, then the 
Trdml Govoi'jimont havint;' ratiiiod, eJn 
mtoreo it of its ovni aeeord ; if ji i« a 
iiiattfir which volatos to a iion-Po.lpval 
sxioject, earmoi; ratify it unless it 
obtains tne fioncurrenec of the unit;;, in 
which ease it wiil iio hincliiia' upon ilie 
units also. 

Sir Austen Clamberlam.] And if it 
lates to a subject in the concurrent 
sphere, would Mr. Zafrulla Khan cover 
that eontmgeney also f 

js A7n^^^.] As a matter of 

taet the^ eoneiirrent sphere is a sphere of 
Provincial subjects, not exclusively, but 

a certain jrroup of Provincial subjects 
in respect of which uniforniitv has been 
eonsidorea desirable, and therefore power 
pa pen ^ given to the Federal legislature 
to legislate also. Therefore, they are 
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iioii-Federai subjects. Being non- 
Federal subjects, the Federal Govern-' 
merit will not be able to ratify unless it 
obtains tbe concurrence of the units. 

Sir Avsten Chamherlain.'] Then it can 
legislate to make a law, but it cannot 
negotiate a treaty. 

]\lr. ZafruUa Khan.] It cannot ratify 
a treaty unless it obtains the concurrence 
of the units, being non-Federal sub- 

.jeets. 

Sir A'l^sten Ghamberlam.] I do not 
agi*ee, 

Mr. ZafruUa Klum,] Clearly Item -8 
on page 114 says : “ including interna- 
tional obligations, subject to previous^ 
concurrence of the units as regards non- 
Federal su})jeets because even v^ith re- 
gard to the concurrent subjects, Sir 
Austen Chamberlain will see at page 68, 
paragraph 114, that the Federal Legis- 
lature will not in respect of the subjects 
contained in List III be able to legislate 
in siKfli a way as to impose financial 
obligations on the Provinces And the 
object of this proviso in Item 8 at page 
114 is that before the Federal Govern- 
ment ratified an International Conven- 
tion that might apply to non-Federal 
subjects, it should obtain the concur- 
rence of the units for the reason that 
the cariying out of the convention might 
involve expense, and if it involves ex- 
pense then their concurrence must be 
obtained ; otherwise they would not pro- 
vide the money. 

Sir Austen Chamherlain. 

12,883. Would the Secretary of ^ State 
consider and let us know the opinion of 
his advisers as to whether a concurrent 
subject, if it becomes tbe subject matter 
of Federal legislation, is for these pur- 
poses a Federal subject, or a concurrent 
subject, or is governed by the principles 
applying to Federal subjects after it has 
become a matter of Federal legislation, 
or still governed by the proviso re- 
quiring the assent of the units will 
consider the question in detail. My im- 
mediate answer would be that it is a 
Federal subject if it falls into tbe 
sphere of international obligations under 
Section 8, page 114. That being so, 'the' 
Federal Government could give . direct 
tions. . ' r,. 


Lord Eustace Fercy. . 

' 12,884. On that last point, Secretary' 
of State, may I just suggest to you that 
you are in danger here of being uj) 
against quite a dilterent dillieulty from 
the difficulty of Canada and Australia. 
You may be able in ratifying a treaty 
to reserve the consent of your units, as 
Canada does, because it may be a Federal 
subject, and therefore you may ratify on 
behalf of the whole of India, but you 
may be utterly unable to see that ad- 
ministratively the agreement is actually 
carried out — I think that is a diffi- 
culty. 

12.885. I jiLst wumt to put to yon tlie 
point that it is different from the other 
Dominions in this matter — ^Yes. 

12.886. But the only specific question 
I waivt to ask is i new one on Proposal 
126. I see that the power of the 
Govemor-General in his discretion to 
issue instructions is limited to any grave 
menace to the peace and tranquility of 
India. What happens to his other 
special responsibilities f — His ' other 
special responsibilities are set out in the 
earlier clause. 

12.887. In clause 18 7— Yes. 

12.888. Has he no powder to issue in- 
structions to the Governor about the 
safeguarding of legitimate interest of 
minorities ? — ^Yes, certainly. 

12.889. Then the fact that this is con- 
fined only to the first of his special 
responsibilities is not deliberate ; it is not 
intended ? — ^Ko ; it was thought necessary 
for various more or less technical reasons 
to have paragraph 126 in addition to 
paragraph 18. Paragraph 126 is neces- 
sary, because there are certain eases that 
might not be covered under paragraph 
18, that is the sole reason ; but it in no 
way detracts from his power to intervene 
in the whole field of his other special 
responsibilities. 

12.890. May I just add one question : 
In replying to Lord Bankeillour you said 
that the Federal Government would have 
power to appoint its own agents in the 
Provinces to carry . out legislation in the 

.exclusively is,_it 

not the fact: that there is nothing ,in the. 

Paper to prevent it appointing jts' 
awn ^ents for carrying out the 
; law to, the. eqneurifent ’fteM ;ndi.; 
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sure whether there is, or whether there 
is Bott but the way paragraph 125 was 
drafted was meant to imply that there 
was a difference betwreen the treatment 
of the two fields*. 

Jjord Eustace Percy,] Yes, I quite 
realise that, but I just wanted to get the 
point clear. 

Mr. We are not debari’ed, I 

take it, from asking a question on this 
matter of concurrent subjects wliich was 
discussed earlier on f 

Chairman,] I must leave it to the dis- 
cretion of the Honourable Member. 

Mr. Cocks, 

12.891. Supiiose we have such a case 

as has been suggested of the Federal 
Government passing an 8-hour Act ? — 
Yes.* ’ 

12.892. One of the Provinces refuses to 
administer it, and the factories, there- 
fore, in that Province work say ten 
hours. Is it not then possible for the 
Federal Minister to bring an action in 
the Courts against the particular factory 
owner who is breaking the Federal law 
— Yes, not only the Government, but any 
individual could do so. 

12,893; Would that action be brought 
in the Provincial Court f — Yes. 

12.894. The Provincial Court would 
cari’y out the Federal Act in that ease ? 
—Yes., 

Cocks,] That is all I wanted to 

ask-. 

I Lord Hutchison of Blontrose,] Bo I 
I take it we axe asking questions now on 
[ the whole tage up to paragraph 129 ? 

Chamnan,] That is so. ‘ 

Loi’d Hutchison of Montrose, 

12.895. Under paragi’aph 12.7 I know 
BjEgotiations have been going on with, 
flic .Princes, Has the Secretary of State 
any information to give the Committee 
m to what partieulax parts of the 
Fedeml legislatixjn would apply to the 

f— -We,.have got the lists 
' o£;,.ilie tlOT«\.c!asse8 of subjects. It is 
'give a final or definite 

a werMto,.Lord Hutchison’s question 
Umiiim of Acees- 

that np'%. ' 


the present no agreements have been 
entered into with any of the Princes t— 
You could not enter into any agreements 
it seems to me with any of the Princes 
until, the Constitution Act is, if not 
passed, at any rate nearly passed. You 
could not enter into any agreement with 
the Princes, for instance until this Com- 
mittee has reported and the Govern- 
ment has taken its decisions about what 
are the contents of these various lists. 

Earl of Jjytton. 

12.897. May I carry that last question 
a little further ? The Secretary of State 
says it would be impossible for there to 
be any agreement between the States 
on the subject of Federation until it was 
knoivn what the Constitution Act was 
going to be. I quite understand that, 
but . I would like to ask him ^s : 
whether any evidence is as yet available 
as to the extent to which the States 
are prepared to accept the authority of 
a Fed'eral Government f — Yes ; we have 
had, of course, a great deal of discus- 
sion over points of this kind over the 
last two or three years, and, speaking 
generally, the lists with the subjects in 
them have been agreed between our- 
selves and the representatives of the 
States. The actual way in which the 
jurisdiction should be carried out in a 
particular State, I think, must be the 
subject of a detailed agreement in the 
Treaty of Accession, but, speaking gen- 
erally, these are the lists -that have, 
emerged from a very long discussion 
lietween ourselves and the representa- 
tives who have been in London from the 
States. 

12.898. But could you direct my atten- 
tion to any particular document which 
contains evidence of tlie meaning attri- 
buted to the word Federation ’’ by the 
States which have accepted the idea of 
Federation and intimated their willing- 
ness to participate in it ? — I am not 
quite sure of the kind of Document Lord 
Lytton has. in mind. This is the -kind 
of .subject that has been constantly dis- 
cussed in the last two or three years. 
He wHl find detailed reference to it in 
many of the Committee’s reports, and in 
the proceedings, for instance, of the 
■Council of Princes last March in India*’,. 

quite sure What further hta 

in mind. 


131 


12,899. What, I. want' to. know is this 
Whethei’ in ■ the. course .of 'the"4iscussiojis. " 
to wliieli the ..Secretary of State has 're- 
ferred the representatives of the Indian 
States have expressed their willingness 
to accept the antlioiity of a Federal 
(Toverninent nnder the Gonstitntion Act, 
and whether there is any docmnentary 
evidence of the extent to which they are 
prepared to accept that authority — The 
evidence of the extent is really found 
hi these lists which are the result, as I 
say, of all these discussions. If Lord 
Lytton would like further details about 
the form that the Instruments of Acces- 
sion w’-ould take I would refer him to 
page 67 in the volume of the proceed- 
ings of the last Round Table Conference. 
He will find there a report of some dis- 
cussions over which Lord Irwin presided 
between ourselves and the representatives 
of the Princes. If, after reading that 
and the other reports to which I have 
refiwred him there is anything else in 
his mind perhaps lie will let me know. 

Earl Peel. 

12,900. There is one question I want 
to ask : As regards the enforcement of 
Federal laws in the States we have been 
told the situatio-n is different there from 
that which it is in the Provinces, be- 
cause there you would have, or you 
could have anyhow^, the Yiceroy acting 
through the political officer, and bring- 
ing the usual pressure to bear which he 
does bring to hear in certain eases in 
the States. My question is : Is it really 
wise to mix up in that way the specific 
duties of the Viceroy as representing 
the King Emperor and parainoimtcy, and 
so on, with the enforcing of Federal laws 
passed by the Federal Legislature, and 
so on, in tiie States 1 Surely you want 
to keep the two things distinct. May I 
take one instance to illustrate what I 
mean f If the Viceroy, as representing 
the paramount power has, as we know, 
power to deal very drastically in certain 
eases with ruling Princes in cases of dis- 
order, or very bad Government, and so 
on, supposing there is a desire to en- 
force a certain law which has not been 
enforced in a certain State, if direcMons 
'given by .the Viceroy, as represent- 
ing the paramount power, to his political 
officer to ■exert' pressure ih^that 
lar., . case, would it not ' appe^tr 


Princes and their advisers as if the Vice- 
roy was extending his power of para- 
mountcy and interfering with the mtemal 
afcirs of the States, and, is it not very 
unwise, in the long view, to make use, 
if I may say so, of the Viceroy’s power 
in that respect in order to enforce the 
decisions of the Federal Cabinet or of 
the Federal Legislature Quite shortly, 
my question is, is it not .yery unwise to 
do so, and ought not the tw-o authorities 
in their respective powers to he kept 
clearly and absolutely distinct as far as 
you can ? — I think there would he a 
great deal in Lord PeeFs criticism if it 
was contemplated that this kind of inter- 
vention should be of common occurence. 

I contemplate it only taking place as 
the ultimate resort in a very serious 
emergency, an emergency so serious as to 
amount in practice to the breakdown 6£ 
Federation in respect of that State. 

12.901. That, I agree, very much modi- 
fies my criticism, and I had not quite 
understood your answers in that respect. 
That does very much: modify my criticism. 
But take, for instance, under paragraph 
128, there are certain officers who I 
understand will be Federal Officers who 
will have the power of inspection, and 
so on f — ^Yes. 

12.902. They . mal?:e recommendations 
and certain orders are made which pos- 
sibly are not properly carried out f— Yes- 

12.903. That is not a ease where you 
would invoke the great powers which the 
Viceroy possesses of pa,rammmtey. I 
understand f- They would only he re- 
served for extreme and very important 
occasions 1 — ^Yes. It must depend upon 
the actual ease, but I contemplate only 
a case of great gravity. 

12.904. Therefore ordinarily ^ this sort 
of ease wMch might be of frequent occur- 
rence, of course, would not pa^s between 
the political officers, but would be trans- 
acted between the officers of the Federal 
Government and the State concerned f — 
Yes. ^ 

12.905. I am much Obliged for That 
answer. There is just one more point 
about which I wanted to ask. ' In the 
case of the directions the Federal Gov- 
ernment gives directions, .and so on, as 

to the manner in which the executive 

shall be exercised, ^ and,, 

■ 'fiM"' tdfd' ' ’ us that' 'in the ’''case ot ' Ife' 
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Federal subjects the Federal Government 
would have its own otficers. Is not that 
so ? — I said it would have its own oftcers 
for certain services, and it might' have 
its oifieers for any service it wished. 

12.906. But do you contemplate that 
very largely then, as indeed is suggested 
in the report of its relations between the 
Centre and the Provinces in the Third 
Bound Table Conference, that in many 
eases there will be devolution to the 
Local Government, and the Local Gov- 
eimment will really be through its own 
officers the agent of the Federal Govern- 
ment in carrying out the Federal objeetS| 
and you will not in all eases require a 
staff of Federal officers ? — ^Yes, certainly, 
and I hope very much that that will be 
the normal procedure. 

12.907. And, therefore, the general 
directions given to the - Provincial Govern- 
ments would often be directions as to 
their relations with the Federal officers, 
or, in other eases, will be directions as 
to. how their own officers should carry out 
the Federal orders? — Yes. 

12.908. That is so, is it f — ^Yes. 

• Sir Akbar IlydarL 

12.909. Referring to paragraph 128 am 
I right in assuming thaf the acceptance 
of that proposal as at present worded 
does mot involve acceptance of any 


method or form in whieli the limitation 
by a State of the extent to which it 
f Derates in any particular , subject v ill 
be expressed ?— That is so. The methods 
of application must, it seeihs to me, be 
the subject of the Treaty of Accession. 
I hope, as a matter of fact, there will be 
as much uniformity as possible, but I can 
conceive of modifications in the field of 
uniformity, and those modifications no 
doubt would come into the Treaties of 
Accession. 

12,910. That is all I wanted to ask you 
on the subject : that this does not permit 
or involve any partieular form Or eon- 
stitutional position that will be taken iip 
with regard to the extent to which a 
State has reserved its jurisdiction in par- 
ticular Federal subjects, and that is to 
form the sub j ect of discussion when we 
are discussing the Instrument of 
Accession f— -There will be certain Federal 
subjects about which the States will have 
surrendered their rights. The exact 
methods by which those Federal subjects 
are administered! will no doubt be the 
subject of negotiation with individual 
States, What, however, the Federation 
will have to be sure about is that there 
is a sufficiency of uniformity in the 
administration of Federal subjects as to 
make the administration efficient, and 
that there will not be such divergence of 
administration as to destroy the basis of 
Federation. 


(After a short adjournment,) 


Sir Manuhhai N, Mehta. 

12,911. Secretary of State, this morn- 
ing while discussing Section 125, you 
were good enough to express your readi- 
ness to qualify the words “ every Act 
of the Federal Legislature” by saying 
that it may have to be confined to those 
Acts which are exclusively of the Federal 
sphere, so as to leave out those Acts 
which may belong to the sphere of con- 
current jurisdiction ? — I am not* quite 
^ure, Sir Manuhhai, if I did say that 
exactly. I am not quite sure that I 
understood Mr. . Manubhai^s. . point, or 
whether I did say actually what is 


.. 1^912, ^Wliat T pean wate' that this 
morning you were good enough to ex- 
pmm jmc readiness (not your 'decision) 


to consider the words as to secure that 
due effect is given within the Province 
to every Act of the Federal Legislature,” 
instead of every Act of the Federal 
Legislature.” You want to restrict it 
to exclusively Federal Acts so as not to 
include Acts of concurrent jurisdiction ? 
— That is the actual position now under 
125. 

12,918. May I ask if you would be 
prepared to extend the same considera- 
tion to Section 127 which deals with 
States. ^‘It will’ be the duty of the 
ruler of a State To secure that due effect 
given within the territory of the State 
to every Act of the Federal ' Legislature 
v^hieh applies to that territory Would 
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iiig exclusively to the Federal sphere f 
As I understood it; you said this morn- 
ing that a^' regards the States there 
%yould be greater reason to interpret it 
that way because there would be no con- 
eiirrent held vyith regard to the States f 
— But 127 only does apply to the Federal 
sphere. 

Sir Manuhhai N, Mehta-] Then it is 
likely to be misunderstood. My inter- 
pretation was at one time, every Act 
of the Federal Legislature which applies 
to that territory.'^ When the . Federal 
Legislature passes an Act, it will say 
it applies to the whole of India, and 
India may include not only British India 
btit Indian States, so there is likely to 
be some confusion or ambiguity as re- 
gards applicability to that territory, so 
it would be I should say more expedient 
to limit this to every Act of the Federal 
Legislature which pertains exclusively to 
the Federal sphere for two reasons. One 
is, as you said, that there would he no 
concurrent held with regard to the 
States, and, secondly, that the State's 
have internal autonomy which the Pro- 
vinces at present do not possess. 

Mr. M. E. Jay alter J\ But may I put 
a question, Sir Manuhhai ? 

Sir Mamihhai A. Mehta,] Please let 
the Secretary of State answer me. 

Mr. ilf . B* Jayaher,] I want to under- 
stand that question. Which applies to 
this territory ^ Do not these words ex- 
clude every Act of the Legislature in the 
concurrent held 1 

Sir 3fanuhhai N. Mehta,] No, they^ 
may not, because, suppose the Fedepd 
.Government passes an Act as regards 
negotia'nle instruments, and says it 
np]>lies to the whole of India : By inter- 
pretation, India may mean tendtory sub- 
ject to Indian States. There is a little 
kmbigi.uty ; I want that ambiguity 
cleared up. 

Sir Eari Singh Gour.] The Federal 
Le^slature has no right to legislate for 
the whole of India. 

Mr. 3£anuhhai N, 3Iehtg. 

- 12,914. I understand that, but where 
is the 'objection to 
ambiguity f— I should be very glad if ; T 
could to remove any ambiguity that 
there is. - At' ■■ the same' time, '''Sit 


Manuhhai Mehta will see that there are 
these Muds of dihieulties which have to 
he taken into account. The Federal Act 
must be applied somewhat dilTerently be- 
tween one State and another. Moreover 
I think Sir Manubhai^s fears are really 
groundless if he will look at Section 111. 
He will see there that the Federal Legis- 
lature is restricted exclusively to Federal 
subjects 

12,915 But there may be laws passed 
by the Federal Lepslature upon subjects 
of concurrent jurisdietiou, the civil and 
criminal procedure code or the penal 
code f-— I will look into the point, but I 
would have said that the States were 
quite safe. Concurrent legislation does 
not apply to the States. 

12.916. .It should be made clear, because 
as I say; - to me and to several of the 
Indian rulers the words concurrent 
jurisidiction have a different meaning. 
Concurrent jurisdiction will mean that 
even as regards railways or negotiable 
instruments wliieh are Federal subjects, 
the States may have slightly different 
laws applicable to their local conditions, 
provided there was no fundamental differ- 
ence between the two. That was how 
the States understood the words ** con- 
current jurisdiction ” f — will certainly, 
look into points of that kind. Our in- 
tention is to safeguard the States^ rights; 

Mr.* A. M, Joshi, 

12.917. May I ask one question f Yon 
staled that concurrent legislation will not 
apply to the States. Will not’ the 
States ])e permitted to enter th^**'Federa- 
tion even as regards some of • the con- 
current subjects ? — Certainly I would aay 
that th.e States can surrender such powers 
as they think fit. There is, however, n 
minimum surrender wuthout which their 
entry would not be accepted, and that 
minimum surrender is in the Federal 
field. 

12.918. But if they at some stage choose 
to federate, . even as regards concurrent 
subjects, there is nothing to prevent that 
being done 1 — ^No, I do not think there is* 

' Sir 3fanuhhai F. 3Ielita. ; 

12,919-; Then I pass ,on to Section ' 
Tfet provides that ; the * Governor- 
General will be empowered” and with 
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the concnrrence of any State “will be 
required to make agreements with the 
ruler of any State for the carrying out 
in that State, through the agency of 
State authorities, of any Federal pur- 
pose.” I take it that this does not in- 
clude the conjoint authox'ity or corporate 
authority of two or three (Afferent States. 

I will give you an illustration : Two- or 
three small States may for the purposes 
of securing efficiency arrange between 
themselves that they may have ^ one 
common judiciary or common educational 
subjects or some other common service. 
Now the carrying out of the Federal 
instructions instead of being conveyed 
to the State Authority may be conveyed 
to tile Conjoint State Authorities. I 
take it that this is not excluded f — Cer- 
tainly it is not excluded, and I would 
say that that w-ould be a movement that 
the Federal Goveiiiment would be wise 
to encourage. 

12,920. Another question on the same 
Section : But it will be a condition of 

every such agreement that the Governor- 
General shall be entitled, by inspection 
or otherwise, to satisfy himself that an 
adequate standard of administration is 
maintained.^’ I take it that this is, of 
course, confined only to the Federal 
BploBW f — ^Yes. 

, 12,921. Secondly, that in the phrase, 

By 'inspection or othermse ”, the word 

otherwise ” is rather too vague. It 
might include direct enforcement. The 
present practice is, for instance, in the 
Railway Department that there is the 
railTvay inspector who goes round the 
State Railways and inspects them ; if 
there are any defects, he reports those 
defects to the State Governor. There is 
no direct enforcement, so or other- 
wise”, I take it, does not include direct 
enfox'cement ? — Sir Manubhai will have 
heard wffiat I said this morning. * I think 
I made the position quite clear that there 
is no intention in anybody's mind of 
mafehing armies into States and . enforc- 
ing .agreements. Really the use of the 
phrase or otherwise ”, T think is meant 
ju$t as ,much in the interests of the 
in the interests of the Federal-* 
Government, namely, that it might .not 
^ he necessary to have a direct inspection 
armn^mehts-akail, but other 
’ toight'he made for'ttb 


inspection to take place by the agents 
of the State acting on behalf of the 
Federal Government. ^ 

12,922. Only, as I said, misapprehen- 
sion may be removed if it is made clear 
that ^^or otherwise” does not include 
enforcement. With regard to these 
officers of the Federal Government being 
located in States, I take it that they 
are there subject to the ordinary laws 
of the State f If they commit an ofence 
it -would be according to the laws of 
the State that they would be tried ; they 
would not claim any diplomatic im- 
munities f — -The question is new to me ; 
I would liave said offhand not. I will 
look into it. 

Sir Mamibhai N. Mehta.] What I 
wanted to know was that they would be 
amenable to all the ordinai*y laws of the 
State where they are placed. 

Sir Hari Singh Gotir.] They would 
be agents of the Federal Government. 

Sir Manuhhai N. Mehta. 

12.923. For instance, if he commits a 

crime, he must be liable to the laws of 
the district. Of course, the fact that 
Sir Haii Singh Gour has asked this 
question shows that there is some, differ- 
ence of opinion. The last question is 
about No. 129 : “ The Governor-Genei*al 

will be empowered in his discretion to 
issue general instructions to the Govern- 
ment of any State-Member of the 
Federation for the purpose of ensurin.v 
that the Federal obligations of that 
State are duly fulfilled ”, By Federal 
obligations ” I understand they imply 
also a respect for the provisions of 
treaties which are already entered into 
and which may be preserved or saved in 
the Instrument of Accession f — I am not 
quite sure that I have follow^ed Sir 
Manubhai's question, 

12.924. Wliat T wanted to know was 
that the Federal obligations of that 
State are duly fulfilled. Federal obliga- 
tions of course are in the Federal 
sphere and subject to the existing 
treaties and engagements ? — ^Yes. Here 
again I am not quite « clear whether I 
have given an answer to Sir ManubhaFs 
question . or not. Existing treaties of 
course as modified, if they are modified, 
ih the Instrument of Accession. 
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12,926. That I understand. This mom- s 
ing, in reply to a question by Lord Peel t 
and also Sir Reginald Craddock, the a 
question of excise obligations or ^cise c 
relations was discussed, and in reply to t 
Lord Peel you were good enough to say 'v 
that in such matters paramountey would s 
not necessarily be appealed to, but it wui t 
be preceded by friendly negotiataons ot 
Ministers of the Province and Minister , 
of the State. I wanted to know if m , 
such negotiations or discussions^ if^ the .j 
State does not carry out its (^ligations, , 
it is a non-Pederal matter. Excise re- , 
lations are not Federal matters, 
jion-Federal matters, and if tlie btate 
did not carry out its obligations or 
agreements, you were good enough o 
say that the matter wiU ultmiately rest 
■with the Viceroy, and the Viceroy, exer- 
cising his paramountey power, wiU see 
that it is enforced. I a.sk the contrary 
question : Suppose that the 
does not carry out the obligation . In 
that ease it came out this morning that 
the Governor-General .will have no power 
to enforce it from the Provinces. May 
I ask if ill such contingency the btates 
may not be allowed the liberty to go to 
a Federal Court of Law We have 
already covered that point “h first « 
all, Section 70, sub-Seetion [e). it is 
that kind of case that we have in mind, 
that would be dealt with under .. 
paragraph {e) of 70. In the case of the 
GovGTXior-Goneral it is 18 (/). 

12,926. I only wanted to be cl^r 

whether these special responsibilities vnl 

annly to provisions of treaties and a^iee 
S with regard to such matters ^ 

excise armiigements, which ' 

nonrFederal sphere ? — I would have 
thought that under 18 and 70 ^ 

do cover those dangers e-.en outside tU 
Federal field. We will look into Sir 
Mannbhai’s point and see wheHier 
should be met further. 

Sir Manulhai N. Mehta.] Thank you. 
That is all. 


Mr. T. Thomhare. 

12 927 I liave a few questions. Secre- 
tery’of State, the Instruments 
Sion which the States 
perhaps be more or less uniform i^es., 

• 1 S, 928 . Buf stai, they 
t^in- Wrvations as regards fte 


subjects. To the extent of the reseiwa- 

tions, will they not trench upon tee 
authority of the Federal J'j” 

deal with those subjects t— It 
that the duties of the Federal Otoccie 
would be somewhat ditfcerent m one b - 

that kind. 

12.929. So that the reserved sphere 
would be excluded from .tee scope of tee 

nf the Federal authority f—AU 
that sphere %vould be excluded that had 

of Accession. 

12.930. Would it be ^eluded from tee 
scope of tee Federal Mmisters . 

tainly. ^ ro vi 

12.931. Then, as Sir , Reginald Oi^' 

cial subjects, for example, excise . 

12.932. And there may be 

and a Stat . trench upon "the 

these Sey n^t f 

LTrf twt S ; tfiey might tie tee 
hands of tee. Ministere or they might 
the hands of the State. 

12.933. Bote ?— Yes. 

• two parties. _ , 

I 19005 rpiie.n the reservations thu. 

; t sr.;' 

’ a State wonld be exciumu 

f same question in another .term that I 
^ answered just now. ^ ^ 

^ 19 Then in so iar as a pioi^nmia 

>■ St"”™ ,onU ™aij J« 

uA a pwnneial matter at all ’1 
e- ^farndf follow that line of reasoning. 

‘fi OToyinoial Governme.nt and 
iS-. There would only be an 
T- fhe field of naramountcy m the sort oi: 
k-- .toSna that I described teis..M«, 


iSG" 


namely, a verj' serious emergency strik- 
ing at the roots of Ihe biate s Federa- 
tion generally. 

12,937. What I have in view is merely 
this,’ that the reservations that may he 
effected by such an agreement oetween 
a Province and a State would exclude 
that subject to that _ extent 
authority of the Ministers, and Inere- 
fore the reserved sul3ject would be a 
xratter for the jurisdiction oi the v ice- 
rov as representative of the paramount 
power I think it might he that. It 
might, on the other hand, he Jigree- 
meiit that tied the hands of tJie Ministers 
of the States. 

12,938- But just as It t led the hands of 
the Ministers of the States, so would it 
also exclude the jurisdiction of the Pro- 
vincial Ministers it might of course 
do that. It might, on the other hand 
(I have not got any concrete ease in 
mind) I suppose, extend the activities of 
a Government if it was agreed to do so 
in the negotiation. 

12,939. What I have in mind is a 
kind of disagreement arising between a 
State and a Province. In thal^ case, 
would not the disjmte be entirely for the 
Viceroy to decide ? — It is very difficult 
for me to ans^ver a geneiai question of 
that, kind without having clearly in my 
mind the kind of case that is contem- 
plated. Could Mr. Thombare give me a 
concrete ease as an illustration f 

Mr. y. lltomha-re,] Rnpposing there 
was an agreement about excise arrange- 
ments between a Province and a State 
and there may be a term as regards the 
number of shops that are to be autho- 
rised for the sale of liquor : there may 
be a disagreement between the Province 
and tlie State as regards the number of 
shops to be maintained in a particular 
zone ; who would be {he competent 
authority to decide such a. dispute 1 
Though constitutionllay speaking the 
question may be one for •*he G(>vcrpor, 
It has to be remembered, as you, Secre- 
tary of State, pointed out^ that the 
Governor and the ^ Ivlinistiy would be 
normally working in close relations w.itli 
each other, in friendly relations with, 
each other, and it would involve a heavy 
strain on the 'Governor tc maintain am 
attitude of detachment. I 


Mr. N. M. Joshi. 

12.940. Will the Secretary of State 
state how the disa.greeinent is to be 
resolved 1 — The disagreement would here 
to be resolved by negoiiation in the hrst 
place, and if negotiation did not succeed, 
either the agreement would collapse or, 
in the event of the disagreement leading 
to a grave emergency, chen the Viceroy 
would have to deal with it in the field of 
paramountcy. 

Mr. y* Thombare.] But it is conceiv- 
able that there may be no^ plain 
emergency, yet there may be disagree- 
ment with regard to certain points. 
Now who would solve that kind of dis- 
agreement ? 

Sir A.usten Cliamherlain*] Is Mx. Thom- 
bare dealing with a question where no 
agreement is reached about such a ques- 
tion of excise as he has spoken of, for 
example, between a Province and a 
bordering State, or is he d<iau'ag with a 
question where an- agreement has been 
reached and one of the parties alleges 
that the other paity is breaking it, 

Mr. y. Tliomhare. 

12.941. It is the latter, Sir think 
then it must depend a great deal upon 
the gravity of t.he ease. I can conceive 
a case that was of no very great 
importance in which the result of a dis- 
agreement of that kind w-arld be 

. to bring to an e.nd the agreement between 
the Province and the State. I can also 
imagine a ease in which the issue might 
be justifiable and it might go to the 
Federal Court. I can also contemplate 
a type of ease in whi^h it might be 
agreed by both parties and by the 
Viceroy to have an ad hoc tribunal to 
inquire into it. I can eontempiato a 
number of wavs of dealing with a case 
of that kind. It must really depend 
upon its gravity. 

12.942. And the ends of Justice ? — 
Yes. 

Lord Banheillour. 

12.943. If the quarrel was between a 
Provihee and a State, could not tlie 
Province have instructions under the 
second part of 125, from the Feder-al 
Govemnlent as to its iJoiiey towards the 
bordering State ?— I am not sure whe- 
ther that wonid be Mr. Thoinbai’e's point. 
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1: good deal of argu- 

ment was directed to eases which were 
not strictly in 'the ..Federal held. 

12.944. qnarrei abont arrangements 
for the Golieetion of excise duties surely 
would be in the Federal field f— No ; in 
the, provincial • field. 

12.945. I know ? — .1 do not think the 
second paragi'apii of 125 would meet 
what is in Mr. Thoinbare’s mind. 

8h^ Austen Chafnberlain.] The example 
which Mr. Thombare gave is iin agree- 
ment providing for instance that within 
three miles of the Frontier on either side 
there shall be no licensed premises, and 
it is alleged either by the Province that 
the State has broken the agreement, or 
by the State that the P'rovince has 
broken the agreement. Is not the 
answer of the Seereta^ry of State the 
right one : that is a matter for negotia- 
tion f It may lead h> Clio coSHation of 
the agreement, the collapse of the 
agreement, unless the agreement has 
speeificially provided some tribunal to 
which such a dispute should be referred. 

Archbishop of Canterbury Or unless 
by mutual agreement^ ref erence is made 
to such a Court. It need not be in the 
original agreement, the agreement 
between the parties. 

Sir Austen Oliamherlainfl Yes. 

Mr. Y, Tliomharc. 

12.946. What would be the position of 
the Ministers, w’h ether in the Provincei 
or the Federal Government, with regard 
to the paramountcy staff of the Yice- 
roy f — They would have nothing to do 
with it. 

Mr. Y. Tbo?}iImre,] Then Proposal 128 
raises the question of the States’ Iiu-tra- 
nients of Accession. Would it be in 
order to raise the question of the Instru- 
rnents of Accession now under paragraph 
128 ! 

CJmirman.] If it relates to thesq^ para- 
graphs, it would probably be coiivement 
to take it now. 

Mr. T. TJ/ombare,] Yes. The States 
evidently want to carry out as many 
Federal purposes as possible in their 
territories. • ■ , 

Archbishop of Canterbury.]: What if ' 
the paragraph, Mr. Thombare f 


Mr. Y. Thombare. 

12.947. Paragraph 12S ; the States will 
evidently want to carry out as many 
Federal purposes as possible in their 
territories through their agency, and 
they will therefore desire to n. ake pro- 
visions to that effect in their InBtru- 
ments of Aecession. In such eases, the 
Government will no doubt satisfy them- 
selves in the first) instanee that the 
agency of the State will be competent 
for the purpose for which it is offered, 
but I hope the Government in that ease 
will not make any discrimination be- 
tween one class of State and another 
and that the only point that will matter 
will be whether the personnel that the 
States offer can be trusted to carry out 
the duties required of them An 
arrangement of that kind must be ex- 
clusively upon the merits of the parti- 
cular ease. Obviously, it would be 
necessary to take into account the effi- 
ciency of a particular Stace for candying 
on particular duties. Obviously, also, 
one would have to judge to a certain 
extent from past experience and past 
history. 

12.948. Because not all the States are 
in the same state of development, and 
their administration varies. There are 
States which have reached a high degree 
of efS-cieney, and their administration 
has been spoken of highly by comiKstent 
authorities. They may not have a high 
salute, but their administration would 
bear comparison with the administration 
of some of the most advanced provinces ; 
so would the question of the agency 
ofi'ered by them be cojisidered on its own 
merits — I think all these cases ha\e 
got to be Considered on their own? 
merits. What may ])o applicable to one 
ease would not be applicable to an- 
othei'. For instanee, one service differs 
from another. Althoiigii the adminis- 
tration of a small State might be ex- 
tremely efficient, none the less it might 
strike at the very roots of the Federa- 
tion if every small State had its own 
administration of a lug serwee. One 
has got to take all those facts into 
account. 

12.949. It v'ould merely be the 
efficiency of the service that would 
matter in such a case, would it not f— 
It would be the efficiency of the seiwice 
and the; general effect lipon the 
administration of that particular 
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Federal service, that is to say, the 
efficiency from the point of view of the 
State and also the efficiency from the 
point of view of the Federal Govorn- 
ment. 

12.950. And that would be governed 
by the consideration of merits — 
Certainly. 

12.951. In any case, an ambitious 
circumstance like a salute would not 
stand in the way f — do not think 
salutes would come into this kind of 
question at all 

Mr. Zafrulla Khan, 

12.952. Seexetary of State, in order to 
understand some of i;he matters which 
appear to be causing difficulty with re- 
gard to this part of the subject, I am 
afraid I shall have to ask you or your 
advisers some questions whhli might 
tend to clear up, in the first place, the 
genesis of these three lists. Federal, Pro- 
vincial and concurrent. If you will 
kindly help the Committee with regard 
to the present position, perhaps it would 
be easier to follow the proposals of the 
White Paper which have arisen from it. 
May I draw your attention to Schedule 
I of the Devolution Rules of the Govern- 
ment of India Act ? — ^Yes. 

12,95% This Schedule has two parts. 
The first part contains a list of Central 
subjects 9 — Yes. 

12,954. And the second contains a list 
of Provincial subjects ^—Yes. 

12,965. Item 46 of this first part of 
the Central subjects list says : “ Ail 
matters expressly excepted by the pro- 
visions of Part II of this Schedule from 
inclusion among Provincial subjects,’^ 
that is to say, all such matters expressly 
excepted shall be Central subjects 9 — 
Yes. 

12 956. I vdil lake one item of the 
Provincial subjects to illustrate what I 
n>ean, if you will kindly turn to Item 
5 in the Provincial List — Education 9 — 

Yes. , 

12,967. It says : Education, provided 
that (a) the following subjects shall be 
excluded,” arid then it describes certain 
^fibjecis. Stopping here for the moment, 

. -rffedi ’ #f ' this entry ia tl»t eduction 

but. those, por-.. 
.are spe<^ed’''in'- 


Sub-item A are not Provincial because 
they are expressly excepted 9 — ^Yes. 

12^958. Then (5) goes on to say ; The 
following subjects shall be subject to legis^ 
Nation by the Indian Legislature, 
namely” — then a list follo-ws which has 
been subsequently modified 9 — ^Yes. 

12,959'. This I understand means that 
the whole of the rest of the subject of 
education is Provincial, but again certain 
parts, even out of this residuum, although 
the subject is Provincial, are subject 
to legislation by the Indian Legisla- 
ture—the Central Legislature ? — ^Yes. 

12.960. ; So that I understand that this 
list in Part II starts with this. It 
describes Provincial subjects in this 
way : Either a subject is wholly Provin- 
cial or a subject is Provincial to a cer- 
tain extent and the remainder of it is 
not Provincial, but even out of Pro- 
vincial subjects certain portions of Pro- 
vincial subjects are subject to legisla- 
tion by the Indian Legislature f — Yes. 

12.961. That is the present existing 
position 9 — ^Yes. 

12.962. Do you recollect, Secretary of 
State, that during the first Round Table 
Conference a sub-'bommittee under the 
Chairmanship of Lord Zetland was 
appointed to consider these lists, and 
their report is at page 28 and subsequent 
pages of the Reports of the First Round 
Table Conference 9 — ^Yes. 

12.963. They have divided the Schedule 
appended to their Report into various 
sub-heads. The first is A Central sub- 
jects which are proposed to be wholly or 
partly federalized.” /That is at page 28. 
Then B on page 32 : Central subjects, 
no portion of which is proposed to be 
federalized.” Then at page 33, C : “Pro- 
vincial subjects subject to legislation by 
the Indian Legislature.” I take it that 
that is the portion of the second list 
under the Devolutipn Rules which is 
subject to Indian legislation, but the sub- 
jects are nevertheless provincial 9 — ^Yes, 
that isk so. 

12^964. Then D : “Provincial subjects 
specially excepted and those in respect 
of which extra-provincial control is ex- 
ercised.” That is at page 36 9 — ^Yes. 

12,965. Am I right in understanding 
that the concurrent list which has even-* 
tiially ' emei^fed as part of the White 
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Paper proposals is a list wliieh has been 
framed out of these classes of subjects C 
and D, Provincial subjects, in wMeb it 
is desirable that the Federal Legislature 
should also have a power to legislate f — 
Yes, substantially that is so. 

12.966. Subject to modifications. I 
have noticed some modifications myself f 
—Yes..'' 

12.967. But substantially it has 

emerged from those two lists Yes. 

12.968. And that is touched upon * in 
the Third Round Table Conference Re- 
port at page 18, paragraph 6, about the 
middle of the paragraph ? — ^Yes. 

12,968a. The Committee therefore 
consider that practical requirements will 
in any event necessitate a field in which 
both Centre and Provinces should have 
legislative jurisdiction f — ^Yes. 

12.969. The Committee consider that 
the problem could be dealt with with 
sufficient precision by constituting a 
common field to which would be assigned 
matters upon which uniformity of law 
is or may be desirable and by assigning 
to both Centre and Provinces the power, 
but not the exclusive power, to legislate 
upon any subject included in it ; but 
some method must at the same time he 
devised whereby administrative powers 
and functions which properly belong to 
the Provinces in respect of these sub- 
jects are secured exclusivelv to them 9 ” 
—Yes. 

12, 979. I suggest that this last por- 
tion, that by making this field concur- 
rent we should not lose sight of the ad- 
ministrative powers and functions w'hich 
with regard to these subjects properly 
belong to the Provinces, was x)ut in be- 
cause these subjects to start with, even 
under the present system, are Pro\dncial 
and this e-on current power of legislation 
at the Centre is given because they are 
eminently nsaiters in which, if possible 
and subject to local requirements, uni- 
formity is desirable ? — That is generally 
the case. 

12.971. That being so, may I now draw 
your attention actually to the concinrent 
list in the White Paper Proposals, page 

'■119 f — Yes. 

12.972. The fii‘st 10 items in this list 
deal almost exclusively with law in the 
sense that it is legal enactments and 


statutes with regard to ■ which the power 
of concurrent legislation would be exer- 
cised Yes, 

Mr. Zufrulla Khan,] For instance, 
¥o. 1 is dealing with the jurisdiction 
powers and authority of Courts. 

Sir Hari Singh Goiir,] Ko. 11 would 
also come under layr. 

Mr. Zafrulla Khan, 

12.973. Yes, but other considerations 
may arise. A good many others may 
come in, but the first 10 are exclusively 
law. No. 2 is : Civil Procedure, in- 
cluding the Law of Limitation and all 
matters now covered by the Indian Code 
of Civil Procedure.'^ Supposing there 
was legislation on it by the Federal 
Legislature subject to the provisions of 
paragraph 114 of the White Paper, surely 
there would be no question of the en- 
forcement of such a piece of legislation 
by the Federal Government. Supposing 
the Law of Ijimitation applying to a cer- 
tain class of suits were extended beyond 
the period now in operation, surely it 
would })e an ordinary^ routine matter be* 
tween litigants coming up before the 
courts. One would allege possibly that 
one period of limitation applies ; the 
other would allege that the other applies ■, 
and it would be for the court to decide 
which particular enactment ai>plied to 
the suit ? — Yes, that is so. 

12.974. So that I take it with regard 
to such matters no difficulty arises with 
rfegard to the enforcement of concurrent 
legislation ^ — Ko, I think I generally 
agree. 

12.975. The only difficulty would be 
that the courts would, in many emm, 
have to decide out of two conflicting 
pieces of legislation, say, Provincial and 
Federal, regulating the same subject 
which under the provisions of the Con- 
stitution Act had priority ? — I suppose 
that would be so, yes. 

12.976. Under paragraph 114 f — Yes. 

12.977. And the moment that has been, 
determined they simply proceed to deter- 
mine the suit pending before them 
accordingly f — ^Yes. 

12.978. I submit that the same would 
be true of the law of evidence which is 
v&e next title, and to oaths. Supposing 
‘a Federal Statute said certain mds of 
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evidence are not admissible in certain 
proceedings, when such proceedings are 
iiending before a Court of Law it will 
take cognisance of that and refuse to 
look at that evidence or vice-versa 
Yes. 

12.979. You do not require special 
machinery to enforce an amendment of 
the Evidence Act by the Eederal Legis- 
lature- The same applies to^ Mar- 
riage and Divorce,” and to Age pf 
majority and custody and guardianship 
of infants.” I need not go on to 
enumerate all these subjects. As I have 
said, they are purely legal subjects. 
Then I draw your attention to Item 11 : 

Control of newspapers, books and 
printing presses.” It may be that the 
Federal Legislature may consider ^ that 
some uniform regulation of_ printing 
presses is necessary, say, having regard 
to a widespread campaign of sedition. 
It may mean requiring the Press to give 
security or the enforcement of^ penal 
provisions. So far as the question was 
merely one of enforcing that legislation 
in Courts of Law, so far as it merely 
created offences, the same considerations 
would apply here also — ^Yes. 

12.980. So far as it related! to purely 
executive action, that if, in the opinion 
of the Government, a certain press or a 
certain newspaper has transgressed cer- 
tain limits, the Government might pro- 
ceed either to forfeit the press or to 
stop the issue of the newspaper and so 
on ; that no doubt would be executive 
action, but Law and Order being a Pro- 
vincial subject, it will be the local gov- 
ernment which will have to take action ^ 
—Yes.. 

12.981. If the uniform law said that in 
order to prevent sedition a certain action 
might he taken the proceeding is analo- 
gous to that which is at present prescribed 
by the Criminal Procedure Code with re- 
gard to offensive publications and so -on, 
and / the local government could take 
action in exactly the same way as it does 
under the present profusions of the Gov- 
ernment of India Act f— Yes. 

12.982. With regard to ^Munacy, but 

not including lunatic asylums, alj that 
’ is, . either , that tlneyded- 

lunacy or the, proceduiu TaM 
down with , regard . to Commissions’ ^ of 
.That iS-a.prtfe 


matter of lafv and application is made 
to a district Judge under ^ the present 
Act to appoint a Commission of Lunacy 
and he fvill have to find out what law 
he has to apply and wiiat definitions ho 
has to ajoply I — Yes. 

12,983. And if the Federal Legislation 
has laid down the definitions of lunacy 
and the procedure and so on, and that 
has- been laid down under the provisions 
of paragraph 114 the District Judge will 
proceed to Apply that law. I d’o not see 
why any special machinery should be, 
necessary to apply the definition of 
lunacy laid down, say, in a Federal 
Statute. Then : ^ ^ Regulation cf the 
working of Mines, but not including 
mineral development.” In the regulation 
of the working of Mines the legislation 
may provide for two kinds of things. I 
can conceive that Federal Legislation 
may prescribe certain action to be taken 
by the owners of different mines for the 
safety of workmen working in those mines 
— positive action, requiring that they 
shall do certain things in order to en- 
sure their safety, and, as a necessary 
consequence, it will, of course, have to 
provide that in the ease of default on 
the part of these owners •with regaid to 
these matters there shall be certain 
penalties imposed upon ‘them. The first 
kind, of course, might require machinery 
for inspection ? — ^Yes. 

Mr. ZafruUa Khan.l And the enforce- 
ment of the second part in the case of 
failure would-be by the ordinary means 
of prosecution. I apprehend that the 
second part would cause no difficulty 
whatsoever ; it is the same as enforcing 
any other of the provisions of the Penal 
Code. The Provincial Magistracy every 
day enforces the provisions of the Penal 
Code -and they will also enforce ^he pro- 
visions of any penal legislation passed by 
the Federal Legislature. • 

Mr. N. If. JoshiJ] May 1 intervene 
for a second, because the same question 
has arisen as regards the factories. It 
is not 'that every citizen will be able to 
prosecute for a lireaeh of the Mining 
Regulations or Factories Act. Both 
these pieces of legislation' authorise the 
Factory Inspector or the Mine Inspector 
to prosecute, and nobody else. There- 
fore, legislation of -this kind will require 
some organisation to see that the legis-- 
lation is given effect to. 


■Mr. Zafndla Khan,'] If Mr. Joshi will 
forgive me, it is just that point I was 
coming’ to. I have already said there 
would be two parts. Once the prosecu- 
tion is laimched tile case would be just 
the same as any other criminal case. 
The question wmuld be with regard to 
tlie Inspectorate. I have said, that 
already. You would require Inspectors 
to see, in the first instance, that the pre- 
cautions prescribed by the Federal State 
were given effect to, and carried into 
practice, and that if those precautions 
were not put in force then, that there was 
consequent action taken whether by pro- 
secution or iinposing penalties, or of 
something like that. Here the question 
arises that, in the first place, the province 
itself may have legislated tipon the sub- 
ject. If it has done so no further ques- 
tion would arise. If it has not done so 
then there are again two questions. If 
the Province already has an Inspectorate 
for similar purposes I really do not see 
where the difficulty would be if the 
Federal Statute provided as a uniform 
matter for the whole of India that in 
addition to the duties which these Ta- 
spectors are already performing they shall 
see that certain other parts, or certain 
parts of this Federal Statute are also 
carried into effect. That could be arrang- 
ed for, as a matter of agency, if there 
was no other provlsion^for it, the Local 
Government carrying out as agent tlie 
functions on behalf of the Federal Gov- 
ernment. On the other hand, it may be 
a matter which the Federal Legislature, 
or the Federal Government might con- 
sider would involve the expenditure of 
money on behalf of somebody or the 
other in order to get it carried into effieet. 
With regard to that may I draw your 
attention to paragraph 114 of the White 
Paper. The principle accepted, at any 
rate in the Round Table Conference — I 
am not trying to bind the hands of the 
Committee in any way — ^was that with re- 
gard to concurrent legislation the Federal 
Legislature should not undertake legisla- 
tion -which would involve the Provinces 
in a financial obligation- 

, Sir Eari Singh Gour,] -Chaudri Sahib, 
it is a little before what you have , said 
that ..the , diffi-culty comes in. , The Pro,- 
vincial Government have got theif • own 
jAet, we will- say., .and the" .Federd-tegifr-' 
''fetdra have- ‘passed another ajiS' 


both re€|uire pariicular machinery for 
the inspection of mines and other things* 
The Provincial Government say We are 
going to abide by our own Act and 
the Federal Legislature desire that they 
should abide by the Act and carry out 
the purpose of the Federal Act. Now 
what sanction, is there behind the Federal 
Legislature to enforce tlieir view upon 
the Provincial Government in pro terojiee 
to the provision of their local Act ? 

Mr. Zafridla KhanJ] I am awai’e of 
that, I am dealing with cases in whieli 
the difficulty would not arise, nnd tlien I 
am coming to the provisions which may 
require consideration from that point of 
view. Let us consider llu? competence of 
the Federal Legislature to pass a cerlain 
kind of legislation. If the Federal Legis- 
lature proposed to pass legislation which 
would) involve a Province in a huancial 
obligation my position is that, so far as 
the White Paper at present starnls, it 
will not have the competence to do so. 

Sir Ilari Singh Gour.] That has been 
admitted. 

Sir Austen ChamherJainJ] Mr* 
Zafrulia Khan, may I get that point 
clear ? As I undei'stand that is a pro- 
vision which means exactly what it says, 
that the Federal Legislature in this 
sphere is not to impose a change upon 
the Provincial revenue ; but that is no 
limitation on the power to legislate ? 

Mr. Zafrulia Khan.] No. 

. Sir Austen Chamherlain,] Provided 
that the FedexM Legislature itself pro- 
vides for any expense which its legisla- 
tion causes. 

Mr. Zafrulia Khan.] Exactly. I am 
coming to that. The result would as 
Sir Austen has very pex'tinently pointed 
out, that the Federal Legislature can 
pass an Act saying certain things shall 
be done, and certain regulations shall be 
enforced and saying there shall be an 
Inspectorate to see that those are done, 
and, if they are not done, to prosecute, 
but, in that ease, ^it must provide the 
Imspectorate itself, because it cannot lay 
a financial obligation on the Province as 
a result of its own legislation. There is 
nothing to prevent the Central Federal 
Legislature from doing so, but 1 will 
. tgke the other' point made by you 
p:^esen%*' >■ I 


Lord Eustace Percy, 

12.984. May I intervene, because I mis- 
led tlie Committee by an observation I 
put to the Secretary of State tliis morn- 
ing. Is it not the fact that under List 
II the administration of all eoncuri'ent 
Acts is exclusively Provincial f — ^Yes. 

12.985. In 'Which case the Federal 
Government would not have power to. 
appoint its own Inspectorate. How does 
Mr. Zafriilla Khan deal with that The 
provision is there whatever provision may 
cover it. 

Mr. Zafrulla Khan. 

12.986. With regard to the administra- 
tion of the subject, so far as it was regu- 
lated by legislation, either concurrent or 
Provincial, where the Province was not 
required to spend any extra money there 
should be no interference with the ad- 
ministration by the Province, the whole 
object being that it is uniformity in 
legislation that is desired ; but supposing 
a situation arose where it is found that 
on *a strict interpretation of these rules 
and schedules the Federal Legislature 
has power to legislate, but such legisla- 
tion involves a financial obligation, such 
financial obligation shall not be imposed 
on the Provinces, but then they can have 
their own machinery to administer what 
is purely Federal legislation laid down ? 
— Ho, I do not think that is the case. In 
a case of that kind what woiild happen 
would be that the Federal Government 

' would not have its own agents, but it 
would pay the Provincial Government to 
carry out its service. 

12,987. I have said that ; one or the, 
other. They can either carry it out 
through provincial agency and let the 
Provincial Government act as their 
agents, in which case there is provision 
saying that if it does not involve extra 
expenditure there shall be no contribu- 
tion made, and if there is extra expendi- 
ture a contribution shall he made by the 
Federation or (I may be venturing an 
opinion) it- may be that they have the 
power to legislate and provide their own 
1 . •' ' f — W e - have ’ not got ^ that alt^ 

the ’While B^er 
could make some ob^tions 

II wy/he Hmt 
'to 'he considers, but, 


Sir Hari Singh GouPs point, that point 
really does not arise, for this reason : 
Supposing there is a Provincial Statute 
saying the maximum working week, let 
us say, shall be 56 hours, and a Federal 
Statute subsequently lays down for the 
whole of India that the maximum work- 
ing week shall be, let us say, 48 hours, 
and imposing penalties upon employers 
who employed people for a longer 
period than 48 hours during the week, 
so far as that is concerned it is merely 
a question for the Courts to resolve this 
conflict of legislation. 

Marquess of Reading,] But who has 
the right to bring it to the Court ? 
Supposing the obligation is upon the 
Provincial Government to do certain 
things in consequence of concurrent legis- 
lation by the Federal Legislature, and 
assume that the province is not disposed 
to put in force this Act, and therefore 
it refuses to take the steps to bring the 
person to book who has contravened the 
Act, what is to be the action taken 
then ? 

Ml'. Zafrulla Khan.] Lord Beading, 
if that were the only difficulty the power 
of prosecution would be left to anybody 
afiected. 

Marquess of Reading.] A private indi- 
vidual ? 

Mr. Zafrulla Khan.] Yes. 

Marquess of Reading.] That is not 
the same thing. 

Sir Atisten Chamberlain.] Are we to 
understand that the remedy of the 
Federal Government for a breach of the 
law is to be an action by a common in- 
iormer 9 

Mr. Zafrulla Khan.] Ko not by a com- 
mon informer ; I said by the person in- 
juriously affected. 

, Earl Peel.] By an employee of the 
factory. ? 

Marquess of Reading.] But the obliga- 
tion is on the Provincial Government. 
It has to carry out the obligations under 
the Federal Legislation. Supposing it 
refuses to do it — it abstains ’ ^ to use 

the word Lord Salisbury employed this 
morning — ^what then is to happen ? As^ 
far as I understand from you it is left 
the individual* That is surely not , a 
satisfactory state of things in .enforcing 
'the law* " 


Its 


Earl Peel] Would the Federal Minis- 
ter, brinj? an action against the employer f 

Mr. ZafruUa Khm^ Of course he 
would. There are two replies to Lord 
Beading’s last' quest ion. _ I am not 
assuming, as he is assuming, that any 
factory legislation by the Federal Legis- 
lature* will necessarily say that only the 
Local Goveminent would be competent 
to prosecute. It is only if the Act says 
that, that that difficulty arises. 
Secondly, there is nothing to pi’event a 
Federal* Statute which imposes penal- 
ties from providing for bringing these 
offimces to the notice of the Court, on 
eomplaint by any particular officer^-any 
Federal officer whose attendance^ in the 
Could may not be necessary. The pre- 
sent procedure ‘Code provides for several 
kinds of complaint where it is not deair- 
al)le that any person should set the 
machinery of the Code in action. The 
officers write the complaint out to the 
Court, and it is not necessary for them 
to attend, and the prosecution proceeds. 

Sir Hari Singh Gout.] But to that ex- 
tent it will encroach upon provincial 
autonomy. That will be usurping tlie 
jurisdiction of the Province to control 
its own affiairs. 

Mr. Zaf ndla lOian^] I ^ am not ^ at 
present on the discussion ot the question 
as to what subjects should or should not 
be in the concurrent list. If the Con- 
stitution provides that to a certain 
extent these subjects which, with regard 
to the remainder of them, are provinciah 
sluxU to some extent, or to a certain 
extent he subject to legislation by the 
Centre that, in itself, is an encroachment 
upon Provincial autonomy ^ which the 
Constitution Act considers it is neces- 
saiw to make. 

Lord Eustace Percg.] I wonder if Mr. 
Zafruila Khan would address himself to 
H somewhat different case. Supposing a 
power of exemption, as is usual, is given 
in a general fashion in the Act allowing 
overtime at the discretion of soine 
exempting officer, and supposing that is 
administered by the Provincial official in 
such a way as. to nullify the law (there 
have been many instances of that in the 
past not in India but elsewhere), what 
remedy has* the Federal Govemment then 
gbt'f ' '■ • 'V: 


Mr. Zafnilla Kfeaw-] What kind 
provision f Provisions which an In- 
spector would have to see were fuUtiled, 
and he neglected to see that they were 
fumiled! 

Lord Eustace Percy,] No ; giving the 
factorj’^ owner the power to apply to an 
official for pemission to work overtime 
in special circumstances, and the official 
so administers the law that he grants 
every application made to him, and 
therefore in fact nullifies the law. 

Mr. Zafruila Kha^i.] So far as that is 
concerned that might happen in a pro- 
vincial subject too. I do not think any 
constitution could provide by provisions 
in the Constitution Act, or by rules 
made thereunder, that any officer upon 
whom any duty might ho laid will dis- 
charge it exactly as the framers of the 
Constitution think he ought to discharge 
it. That, I am afraid, has got to he 
left to the defects of human nature. 

Sir Chamberlain. 

12.988. May I put a question with 
your leave, Mr. Zafruila Khan, to the 
Secretary of State ? If I rightly under- 
stood what Mr, Zafndla Khan said and 
what you answered, the administration 
of a law passed by the Federal Legisla- 
ture in the concurrent sphere will be in 
the hands of the Provincial Govern- 
ment ? — ^Yes. 

12.989. If the Provincial Govermnent 
failed to enforce that lawq would it be 
open to any Federal Official to bring the 
matter before the Court, or would such 
action as that contravene the provision 
which leaves the adrninisti'ation of the 
law to the Provincial Authority f — Off- 
hand, I should say, it would depend upon 
the clauses of the particular Act. 

12.990. But if the provision is general, 
that the julministration of the law 
belongs to the Province alone, what pro- 
vision in a Federal Act could nullify 
that constitutional provision ? — I am not 
a lawyer at all, but I seem to remember 
in Bills "and Acts of Parliament there 
usually is a clause saying how procedure 
can be started and how a case of contra- 
vention of that particular Act can be 
brought into Court. I should have 
thought that recourse would have to be 

'made to 'the'. same kind of procedure in, 
'the ■ 'Federal ' 'Aci 


12.991. Would it be possible to include 
in the Federal Act a right of the 
Federal Officer to interfere in adnainis- 
tratioii if the Provincial Officer or G-oy- 
ernmcnt failed to discharge its duty, or 
would it be precluded by the terms of 
the constitution as contemplated in the 
White Paper ? — I think offliand I would 
say it would be precluded under our 
present proposal. 

12.992. Then we come back to the 
point put earlier by Lord Reading and 
by myself, that if the Provincial adminis- 
tration . for any reason d#berately 
refrains or refrains from administering 
a Federal Act in the concurrent sphere 
in a particular province, that Act be- 
comes null and void in that Proviuee, 
and there is no remedy ? — ^Well, w-e have 
just been talking about one remedy, that 
an aggrieved person can bring an action. 
That is certainly a remedy of a kind. 
Sir Austen may not think it is an 
adequate remedy, but it certainly is a 
remedy. 

Dr. B. E. Amhedkar.] Might I give 
another example which comes to my 
mind ? Supposing for instance in a state 
of emergency the ;Centrai. Government 
passes a Press Act under which provision 
is made that no paper may be started 
unless it deposits a certain amount of 
security. Now that sort of legislation is 
not going to affect any particular pri- 
vate individual. Supposing there, is a 
paper in a particular province which is 
helping the Government of the day-— a 
Party paper: Supposing that paper is 
influencing the Press Act passed by the 
Central Legislature, and supposing on 
account of that affiliation between the 
particular newspaper journal and the 
Government of the Province, the Govern- 
ment refuses to take any action against 
that particular paper, what is the posi- 
tion ? Surely no individual is affected 
in this particular case ? 

Sir Eari Singh G-otm] There would be 
fee penal clause that he who runs m 
. unauthorised paper will be punished.- 

Dr. Mi B. AmhedhaK] That is exactly 
ihe point.. 

Sir Austen Chamherlain,] Somebody 
, has put the law in motion. 

,11^'' of And' ha^'^to 

-infortnatlpn ' and ' all , 'Hi©, 
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Dr., B. B: Amhedkar,] If he charges 
a particular officer to carry on the prose-- 
cution and the local govermnent pays tlie 
expenses of that prosecution ' and does not 
make provision for it in the budget, 
what is to happen f-“I see all those diffl- 
cuifies. At the same time I cannot help 
seeing the diffieulties on the other side. 
The ease mentioned by Dr. Ambedkar 
is essentially a ease of law and order, 
and law and order is a provincial sub- 
ject and interest. The interest of the 
Federation is the interest of uniformity, 
but that does not affect the fact that 
primarily that ease is a provincial case. 
If the argument suggested in Dr. 
AmbedkaPs question and in Sir Austen 
Cbamberlain’s question, too, if I may 
say so,, is pressed to its logical conclu- 
sion, it really does mean that the Fede- 
ration will control the law and order in 
the Provinces, and that is directly con- 
trary to the principles as at present 
drafted in the White Paper. 

Dr. E. E. Amhedkar.] I beg your par- 
don. My point is this, if I may submit 
it : either you must make law and order 
a purely provincial matter, a provincial 
concern which the centre has nothing to 
do with, and then, of course, you can 
have the argument which you urged just 
now, but if you make it a matter, of con- 
current legislation, then I think the 
Federation must be in the position to 
see that the law is corrected. 

Mr. ZafruUa Khan. 

12,993. May I put this, Secretary of 
State ? Of course,, we are taking cases of 
provincial Governments which might do 
all sorts of things. What provision is 
there that the ordinary provisions of 
the criminal law will always be enforced 
by a Government against people against 
whonii it may not wish to put them into 
force. We must trust to the ordinary 
machinery and ordinary procedure carry- 
ing on in ordinary times 1 — There is, of 
course, no, such guarantee except in the 
ease of a grave emergency, when the 
Governor-General and the Governor 
intervene under their special powers, 
and, short of that kind of case, I can- 
not myself see what guarantee there ©an 
be. If members of the -Committee can 
suggest a practicable guarantee, so much 
the better, but all the suggestions 


145 


have gone to sHow me that, the "gmrajitee 
would not be effective, and all that you 
would do w^ould be to bring the Federal 
’Government into the field of ' provincial 
law’ and order with the almost certain 
result that you would make the state of 
affairs much worse than it was at the 
beginning. 

Sir Chamberlain. 

12.994. Secretary of SMe, I apologise 
tor inteiwening again, but have you 
really understood my suggestion f In the 
case of a matter reserved to the Federal 
sphere, you give certain ]>owers to see 
iLat the Acts of the Fedei’ai Parliament 
are eiifr)reed by the Provinces, to the 
Federal Government. You do that in 
matters which are reserved for Federal 
legislation. Why %vill not the same steps 
be applicable and sufficient in the ease 
of legislation in the concurrent sphere 
where Federal legislation overrules the 
Provincial legislation ! — Sir Austen is, if 
I may say .so, again asking me a qu(‘s- 
tion that he asked me this morning. 

12.995. I am ? — I cannot give any 
answ^er other than the ans'wer that I 
gave this morning, T feel, as at present 
advised (obviously, one will take into 
account Sir Austen’s suggestions), that 
the eaxrying out of the intention that 
seems to be in his mind will be to under- 
mine the Provincial administration for 
law and order, and I would particularly 
ask him once again to think of the diffi- 
culties that would arise under those 
heads. I think they are No^s, 9 and 10 
of the concuiTcnt list. 

Earl Peel. 

12.996. Secretary of State, not so 
much on a question of law and order as 
on the question that has been discussed 
of the enforcement of some factory Act 
where it might be to the advantage of 
every Province not to enforce it, would 
it he impossible to instruct a Federal 
Minister to instruct a Federal Officer in 
that Province to bring an action against 
the employer f That would come before 
the Federal Court ; there would be no 
question of law and order there. It 
wwld simply be a decision of the case 
•as to whether or not that employer had 
been acting in accordance with the 
Presumably, he would be condemned .for 
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not earrying out the f — That would 

be just the case I mentioiied just now 
that would have to be dealt with in the 
specifie Federal Act. In the Act the 
procedure would be set out under which 
an action might staid for an infringe- 
ment of the Federal legislation, but 
Ixird ■ Peel . wdll . I think see that as long 
as there is a concurrent list, and try as 
I will, it is almost impossible to get away 
from the concurrent, list — it is very 
difficult to distinguish one of the items 
from another. Bir Austen’s question 
covers everything in the concurrent list. 
1 wms. making my caveat in connection 
with wdiat is much the most, difficult item 
in the ('oncurreni. list, namely, law and 
order. 

12.997. I do not know whether it is 
possible to distinguish. lieally my ques- 
tion was addressed to the point : it is not 
much good saying an em,ployt?€ has a 
riglit to Imng mi action against an 
ein]>loy<‘r, liecanse these people have no 
money to do it, and therefore there is 
no enforcement of the law unless you 
get .some official with the duty of bring- 
ing an action if he is so instructed f — 
will c.(‘r{ainly think over the suggestion- 
I am not, as I say, a lawyer, and I would 
not like to make a sugge.stion offhand. 

Archbishop of Cmterlmry. 

12.998. Doe.s that not come back to the 
possibility in a matter of this kind of 
‘whether the Fe<leral Legislature is at 
issxie with the Provincial Legislature on 
a matter of concurrent jurisdiction ? 
Does not that all come within the 
possible reconsideration and extension of 
paragraph 161, the power of the 
Governor-General to bring matters or 
iinstruct some officer to bring matters 
before the Federal Court f — I would not 
like to give an answer offhand to a 
rathei’ technical question of that kind. 
I think it may be so. Here, now, 
Grace will see at once that 161 deals 
only with reference to the Federal 
Court. T think he will see that that would 
not cover political questions in dispute. 

Sir Hari Singh Gour.] It will not be 
justiciable, either. 

Archbishop of Canterhiiry. 

;■ ■' 12,999., I am presuming, of course, 

that regard tvill be had to the possibility 


of extending that word ^ justiciable ” 
there, which, has been suggested more 
than oiiee ; or, if necessary, the Governor- 
General should instruct the Governor of 
the Province to bring the matter ]>efore 
the High Court of the Province ? — Of- 
hand I would say that there was great 
risk in , taking a political controversy, 
a controversy very likely of a vague 
kind, . into a. Court of any kind. 

Sir Amteyi ChamheTlainJ\ Your Grace, 
in many of the questions which we are 
eontein plating, the question will not be 
•as to what is a law ; the law is perfectly 
plain. The question is whether the law 
Is to he, enforced, and who has the right 
to enforce it. . ; 

Archbishop of Cmiterhury.] Yes, but 
this question arose on who was to initiate 
■proceedings in Court. 

Sir Austen Chamherlain.] It is not for 
a declaration of the law, but for a prose- 
cution. 


. ' . . ^ , . , , . Lord Eankeillour. 

: iUyODO. Secretary of State, for example, 
under 'No. 10, supposing the Pederal 
•Legislature passed an Act that d'fertain 
class' of prisoner should or should not 
be admitted to bail and that act was 
yiotated by a District Magistrate grant- 
iugi.-baii, what could the Federal Autho- 
rity do ill such a ease I do not think 
it eould.do anything, but I am not sure 
•fliat ' it^ would be wise that it should be 
able Id' do anything. 

Sir Jfari Singh Gout, 

13,001. The prisoner has distinctly the 
appeal, to the High Court. In 
the case of Lord Eankeillour, he talked 
of the. release of the prisoner on bail. 
If he is not released on bail,, he goes 
to the High Court and appeals under the 
Federal Act, and the High Court will 
oppose the Federal Act in opposition to 
tM Local 4,et and he will get his release? 

' hat' is so. 

Lord Eankeillour.,] But who would 
ts3te it to. the Higher Court f 

Gour,] The prosecutor 
or . the person who has been improperly 
hail, or the perto who is 

in pW ^ a, 

^ ** la*. \ i 


Earl Peel, 

13.002. The ease of the man who is 
declared to be by the Federal law bail- 
able and supposing he is not and he is 
not given bail by the Judge in the Pro- 
vincial Court, surely in that ease he has 
a right of appeal to the Federal Comi 
and he will be, I presume, habeas corpus f 
— Yes, an appeal to the High Court. 
My answer to Lord Eankeillour was with 
reference to the Federal Government ; it 
was not vith'' reference to the aggrieved 
person. 

Lord Eankeillour. 

13.003. The Federal Act says that so 
and so shall not be admitted to bail ; 
the , bail is given in spite of that. What 
is that authority to do ? You said before 
you thought it could do nothing. Sir 
Hari Singh Gour thinks it can do some- 
thing f — Sir Hari Singh Gourds ease was 
the other kind of ease in which bail had 
been refused. There, I think, it is quite 
clear the aggrieved person could do some- 
thing. 

Mr. Zafrulla Khan.] Supposing the 
person is admitted to bail when the 
Statute regulating the matter says he 
shidl not be admitted to bail ? 

Sir Hari Singh Gour.] In the converse 
.ease given by Lord Eankeillour, the 
prosecutor would go to the High Court 
according to the tenour of the Federal 
Act. 


Mr. Zafrulla Khan. 

13.004. I am perfectly certain it is not 
your ambition to provide in the Con- 
stitution Act with regard to individual 
eases where District OfOeers can carry 
but their duti<is in a statute which is 
not in conformity with the statute regu- 
lating those duties ? — I do not see how 
you can meet all these contingencies in 
the Constitution Act or any Act of Par- 
liament. It is possible that, if none of 
the agents will cany out their duties, 
any system will break do-wtn ; in fact it 
is almost certain that it would. 

13.005. Supposing a magistrate releases 
somebody on bail who .should not be 
released in a Provincial State ? — It might 


- .13,006. May I just say to the Secretary 
of State that the one difficulty that pre- 
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seats ' i tseif ■ witli . ■- ' regard to. tlie 'latter 
part of this list of eoneuia’ent subjects 
is the dillieulty of setting the law in 
motion ? — Two difficulties : the difficulty 
of setting the law in motion, and, in 
some cases, the difficulty of expense. 

13.007. Now with reg'ard to the diffi- 
culty of setting the law in motion, may 
.1 suggest that it is not eonceined exclu- 
sively or even primarily with the ques- 
tion of tile Federal or concurrent lists ; 
it might arise even with regard to purely 
Federal matters. For instatiee, look at 
your subject No. 27 in the Federal List 
at page 114 : Control of cultivation and 
manufacture of opium and sale of opium 
tor export : supposing there was a. 
Federal statute, I ni^yself do not think 
that eoiitingency will arise, because I 
am visualising an oi'dinary state oif 
atfairs between the Provinces and the 
Federation, but let “ me put cases like 
those that, have been put on the Con- 
eurrent List : supposing somebody culti- 
vates po}">pies in contravention of 

■ pT‘o visions of the Federal statute, provi- 
sions which ar(‘ not looked upon with 
favour by the Provincial Government, 
who is going to prosecute ? — I stiould have 
thought in that ease offhand the Federal 
agent. 

13.008. Excise being a Provincial sub- 
ject 'f — I wuis tliinking of opium. In the 
case of opium, there will always be a 
Federal agent, so I imagine. 

13,000. Take Item No. 29 in that list : 
“ Traffic An arms and ammunition, and, 
in British India, control of arms and 
ammunition.’^ Supposing somebody was 
in illegal possession of arms in contra- 

■ veution of the provision of a Federal 
Btatiite upon tlm matter, who would pi'O- 
secute him if the local government were 
not willing to ean-y out those particular 

. provisions of the Federal State f — I do 
. not suppose there would be a Federal 
Officer to prosecute in a case of that 
kind, so it will have to be the Pro- 
vincial Agent. 

13,010. I therefore submit that the 
difficulty is not peculiar to the nature 
of the eoneun*ent list or Federal list. 
Under the purely Federal • list, eases 
might arise if there was bad faith; on 
one side or the other which might give 
rise to difficulties f — That is so. 
lilOOBO 


Sir Austen Chamberlain, 

■ ' ■ 13,011. But ' m the ea>se of .subjects 
on the Federal list on page, 114, it would 
apply f — Yes, there is the -power direc- 
tion. It does not follow though, as I 
said this morning, that every Federal 
seiwiee will liave its Federal age'uts in 
. the Provinces. 

13.012. But the i30wer of diredion Will 
he a poAver of direction to the Provincial 
Go%-e}nment and its agent ? — Yes. 

13.013. That is the remedy in the case 
of a subject on the Federal list ? — Yes. 

13.014. But it is a remedy 'which is 
not to b(j open to tlie Federal Govern- 
ment in the case of a subject on the con- 
current list ? — Not under our present 
]>roposals. 

Ml*. Zaj'rulla Khan, 

13.015. I beg to diffier, Secretary of 
State. May I draw your attention 'to 
iuiragraj>b 125, which says this : It will 
be the duty of a Provincial Government 
so to exercise its executive power and 
authority, in so far as it is necessaiw and 
applicable for the purpose, as to secure 
that due effiect is given within the Pro- 

, vince to every Act of the Federal Legis- 
lature which applies to that Province f 
Surely a Federal Statute properly passed, 
having regard to the provisions , on that 
matter is a Federal Statxite applicable 
to the Province, whether it is on a con- 
current subject or on a purely Federal 
subject 1 — I dealt with that at some 
length before Mr. Zafimlla Khan came to 
the Committee this morning. 

13.016. But so far as parag'raph 125 
is concerned, it would cover both kinds 
of ease ? — ^Yes, but I drew a distinction 
between the x>ower to give direetionk and 
the po'^ver to exercise a moral obliga- 
tion. 

13.017. Now with regard to the second 
part of this paragraph, may T put one 
question on the other side The second 
part of parao’raph 125 says : The autho- 
rity of the Federal Government will also 
extend to the giving of directions to a 
Provincial Govewnment as to the manner 
in which the lattePs executive power smd 
authority shall be exercised in relation 
'to ‘'any 'matter which affects the adminiS''. 
tration of a Federal subject.” I presume 
that 'is designed to meat a case wher© 
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the administration of a Provincial sub- 
ject by a Provincial Government prejudi- 
cially a.f£eets the administration of a 
Federal subject f — ^Yes. 

13.018. That being so, supposing the 
question arises as to whether such ad- 
ininistTation is or is not prejudicial to 
tiie administration of a Federal subject, 
does this paragraph not propose to make 
the Federal Government the judge it- 
self in a mattei’ in which it is concerned 
on the one side and the Provincial Gov- 
ernment is eoneerned on the other I — I 
think that is so ; I think it might be 
said that that was so. 

13.019. On the other hand, supposing 
there was a complaint by a Provincial 
Government, either under the dii’ections 
given under this paragraph, or the ad- 
ministration of a Federal subject in a 
Province was being carried on in a 
manner which was prejudicial to the ad- 
ministration of a provincial subject, what 
remedy does the White Paper provide 
for such a posjti(.)n f — What kind of case 
BOW- does Mr. Zafrulia Khan have in 
mind*? 

13.020. 1 iiave not got any easq in mind 
other than the ease that is dealt with 
in tile White Paper Proposals themselves, 
because, as I said, 1 am visualising an 
ordinary reasana})le provincial Govern- 
ment and an ordinary reasonable 
Federal Government ? — I am making the 
same assumption, but in the one case 
J had in mind certain concrete possibili- 
ties. I mentioned one this morning, 
namely, the Public Health Department 
of a ih'cwiiice rendering null and void 
the quarantine regulations. That seemed 
to me to be a, possibility, although 
])erhap.s a very remote possibility, A¥hen 
Ifr. Zafrulia Khan asks me why we do 
not give a similar power in the interests 
of the provinces as against the Federal 
Government, I own that I cannot myself 
see offhand any concrete case, even a 
.remote one. 

13, *021. I think it may be possible, 
Secretary of State (I do not, say it is 
veiy likely) that a set of quarantine regu- 
lations might very seriously emeumscribe 
the benedeent activities *of the 'Public 
Health Department of a Province f— -I 
will look into Mr. Zafrulia Khan’s point. 
There is every desire to hold ‘the' scales 
CAmnly between the two nuthorities, but 


we have not put iiny provision in of the 
reverse kind that he suggests simply foe- 
cause we thought it was unnecessary. 

13.022. May .1 make a suggestion on 
that ? — Please. 

13.023. My suggestion is that in order 
to meet both th.ose objections, the lirst 
that a Federal Government might un- 
necessarily interefer wdth a Provincial 
Government, and secondly that there is 
no remedy in the converse ease if it does 
occur, there should be a power in the 
Governor-Gemma] on the instance of the 
Govei'ument of a unit or on the instanct* 
of a F(‘doral Government to issue such 
dii’ections as may be necessary on the 
ground that tlie administration of its 
own subject or subjects by the one, pre- 
judicially affects the administration of a 
particular subject of the other f — I will 
certainly take that suggestion into 
account and look into it fuifher. 

13.024. And finally on the main sub- 
ject on which I have been putting ques- 
tions for such a long time, Secretary of 
State, my suggestion is this : would not 
a further revision and reduction of the 
concurrent list possibly reduce some of 
the difficulties that have been felt with 
regard to the administration of some of 
the subjects in that list f My subxxdssiou 
is that the first 10 wull cause no diffi- 
culty whatsoever : Federal statutes ow 
those subjects ; civil procedure ; limita- 
tion ; evidence, marriage, divoi’ce, and 
all the other subjects that are dealt vrith, 
are already being enforced every day by 
the Provincial Courts, and any amend- 
ment of them by Federal statutes will 
cause no difficulty whatsoever. With re- 
gard to subjects 11 to 23, I think if 
your experis will examine them further, 
and make an effect to reduce the list if 
possible, the difficulties will also be re- 
duced to a corresponding dbgree. That 
is a suggestion I make, and I think it 
might help f — I think Mr. Zafrulia 
Khan’s suggestion may be a valuable 
one. Ceriainly we will look into the list 
again. As he knows, we have had a 
great deal of discussion about the con- 
current list, and I think everybody has 
started with a desire to have ho concur- 
rent , list at all. The more of these lists 
you have the more opportunities in the 
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future for .litigation dispute, and 
most reluctantly' we., have been driven 
into p,roposmg a concurrent list. ,, The 
smaller tha.t list the better, from every 
point of view, and we will look into 
it again. , 

Mr. M. R. Jayahet. 

13,025. Is the Secretary of State a\vai*e 
liiat there is a strong feeling on the 
other side that you have inti’odueed into 
the concurrent list u number of subjects 
■which ought to be central ? — There is a 
very strong feeling in many parts of 
India that some of these subjects which 
you have put into the concurrent list 
ought to l)e centra] ! — That would be a 
furilier argumimt for reducing it, Mr. 
J aya.ke,i*. 

Ml*. .]/. /k Jayaher.l I have no objec- 
tion if the n‘duction is by taking them 
froni the Federal List. 

Sir Akhar Hydan,] We should have 
strong obj(‘ction to that. 

Mr. Zafndla Khan. 

13,020. The Provinces would o!)ject to 
that, and w^ouldi welcome any transfer 
from the concurrent to the Provincial 
list ? — May I just make this observation : 
If you remember, before we adjourned, I 
did suggest that we might possi])ly have 
a sub-Committee to go into very techni- 
cal questions of this kind, my Lord 
Chairman. T think the fewer sub-Com- 
inittees we Jiave the better. I bad hoped 
that we might be able to deal with the 
question in the whole meeting of the 
Committee, but it might perhaps he of 
value to the Members of the Committee 
and the Delegates who are specially in- 
terested in this question if I arranged a 
meeting at the India Office one day and 
let them nuKd the constitutional experts 
and go in rather greater detail into these 
very technical points. 

Sir Ahdur Rahim. 

13,027. Secretary of State, generally 
may, f take it that the position with 
reference to Proposal 125 is this, that 
the concurrent list is a sort of exception 
grafted on to Provincial autonomy, and 
you are reluctant to extend that to the 
administrative interference of the 
'Federal Government with the Provincial 
Governments f — Spc^iking generally, it is 


a list of subjects in which tlic^ Provinces 
are primarily interested, and in which 
the ■ administration will -be . Provincial. 
That is the reaso,n why I draw this 
distinetion between that fist and llic ex- 
clusively Federal list. 

13,028-. As I have undei'stsxnl you, nn^-e 
the Federal Legislature has })assed a law 
under this list it becomes a ih*oviuciaI 
law for the Provincial Govcumment to 
administer ; it becomes part of the ordin- 
ary law of the Province ? — It remains a 
Federal iaw^, but a Federal law that is 
valid in the Province. 

13,020. It is enforceable in the Pro- 
vince ? — Ves. 

13.030. In the same way, as the Provin- 
cial laws i — Ves. 

13.031. And, as in the case of tlie 
ordinary Provincial law^, there can ]>e no 
guarantee to what extent it is enforced 
by the Provincial Governments, there 
can be no guarantee in the ease of a law 
of that nature '? — I suppose it would he 
true to say that there can be, 5^0 
guarantee in the ease of any law, if the 
Goveniment either adtministers it inade- 
quately or refuses to administer it. o ^ 

13.032. ’' You rely on the responsibility 
of the Provincial Government f— I rely 
upon two things. I rely first of all upon 
the responsibility of the Provincial Gov- 
ernment, and I rely upon the fact that 
the Federal Government and ' the I^o- 
vineial Government wdil not bo two 
Governmemts separated by au impassable 
gulf, but that the Fe<ieral Legislature 
will be composed to a great extent of 
Provincial representatives, and, I be- 
lieve, in many of these questions there 
will l>e no difference of opinion between 
them at all. 

13.033. You have stated that it. would 
be very Jesirable to have a uniform list 
as far as possible. I should like to know, 
as a matter of information, that in many 
of the States on most of the items Nos, 1 
to 10, I think, they have gq|;^, the same 
laws as in the Provinces with some 
local variations ? — ^It is so that th(:‘re is 
a considerable uniformity now between 
certain .States and tlie laws in British 
India. , 

•13,034. And may I take it that tho 
•Provinces left to themselves • would' 
in -similar matters insist on having, Ar 
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would like to have the sa,me laws through- 
out as they have now. They 'would not 
make any change unless the local circum- 
stances require a change f — I should hope 
so. At the same time it is so essential 
that uniformity should not be broken up 
in certain directions, for instance, with 
the Civil and Criiniiial Codes, that I 
think some precaution is needed in the 
Constitution. 

13,035. But, so far as the States are 
coneernoid, there can be no guarantee 
that there will not be diiferent laws — 
No ; I am. afraid w’e have got to accept 
that fact in a Federation of this kind. 

13,030. I take it, so far as the legis- 
lation in these coneurrent lists is con- 
cerned, that it is agreed that the repre- 
sentatives of the States would ordinarily, 
at any rate, not take any part in the 
discussion of purely British Indian sub- 
jects ? — That is very much the attitude 
the representatives of the States have 
taken up. 

13.037. And the British Indians would 
not like either that the representatives 
of the Indian. States shoul.d deal with 
those subjects ? — That has been the view 
very generally?' expressed. 

13.038. And, I think you told us on a 
fornier oct%‘j,sion, that you relied on a sort 
of couventimi growing up in regard to 
this inaltor l^—Yes. 

13.039. If that is the state of things, 
is it not another very strong considera- 
tion for having one uniform list for the 
Federal subjects f — We do have one uni- 
form list for the Federal subjects. 

13.040. I understand that some States 
may not accede with reference to some 
particular subject, and then you '"have 
the eoneurrent list which eoneems only 
the Provinces ? — There must be some 
latitude in the negotiations with the 
States. Generally speaking, though, 
there is one Feflet‘al list, and we con- 
template the units of the Federation 
a(*.ecptiiig jhat list. 

'^13,041. As regaikls the Federal list 
itself, 'after No. 48 there is a gap from 
Subjects 49 to 64. I understand that 
means that some of the ■States’imay 
not accede to them f — Yes, those siib- 
r there haye been yegntdedyasi^sub- 
gedlH . t ' India-,, .and-i'^iojr, ;&e 

‘Slatipo fvi 'kvd’lnm' 'sflhnk' li; 


'Sir Han Singh Gour. 

13,043. Central subjects -Central sub- 
jects. 

, Sir Ahdur Bahim. 

13.043. So those subjects rela.tiiig m 
British India will be exclusively dealt 
with by the .Federal Legislature ?— That 
is what it comes to. They are Britidi 
Indian subjects pre-eminently, and, being 
British subjects, 'they are the Jdiid of 
subjeets into the discussion of whieli I un- 
derstand the representatives of the Slates 
would not normally enter. 

Mr. Jf. Jayaher. 

13.044. But it is open to any Indian 
State to federate on any of those sub- 
jects 1 — Yes, and we should like to see 
the content of the Federation as wide as 
possible. 

Sir Abdnr Rahim. 

13.045. That is something which con- 
cerns British India exclusively and not 
the States. Then there will be a very 
large number of subjects relating exclu- 
sively to British India on vdiich the 
Federal Legislature will legislate ?— -These 
lists, as I say, have been drawn up after 
a great deal of discussion. All those 
kinds of considerations we have taken 
into account, and we think on the wdiole 
they are fair to the interests concerned. 

Sir Hari Singh Gonr.] My Lord, after 
the Secretary of State’s statement that 
he proposes to invite a Sub-Committee 
to discuss these questions with his coii' 
stitulional advisers, I do not propose in 
ask any questions. 

Mr. M. B. Jayaher. 

13.046. May I invite your attention to 
paragraph 125. The fourth line says : 

due effect is given within the Proviii'-e 
to every Act of the Federal Legislature 
which applies to that Province.’’ My 
turn never came to put questions to you 
this morning, and I never asked you any 
questions. Is it intended that the words 
*^Act of the Federal- Legislatlme ’’ refer 
only-, to Ads under paragraph 111? That 
is ^^Tiie Federal Legislature will, to the 
exclusion. of any Provincial Legislature, 
have power to, . make daws for* .the , peace 
the '/Fedqrgtipa 
m ; th^6<Jjf,vwtli. -respect . -tq . 
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Ilia, iters set out in Appendix YI, List' I/' ' 
or dof'*s it inciucie Acts of the, ■' Federal 
Le.H'is]ntirre ■whieli fall nncler paragraph 
114 : The FedcTal Legislature 'o (1 drop 
out the nr.neeessary Avords) ‘■''will ha-ve 
f-oneu.rr(^'nt poA\-ers to niake laovs with 
res]}eet to the matters set out in. 
A|:>T)eiKlix YJ, List lild’ Both are 
Avitliiri the deiiiiition Act of the .Federal ■ 
Legisiatiire xvliieh , a|,)plies to that 
ProAunee/'h?— It aaIH refer to both. 

13.047. lYlrich of these tAA’O do you iin 
tend, or do you intend that both these, 
con JO Avithiii the jU’OAlsions of paragTapli 
,125 ? My reasfui is that if yon intend 
liotli these Acts io come Avitliin the 
‘lefhiitioii ‘‘ Act of the Federal Legis- 
lature AAdiieh applies io that ProAunee ’’ 
no difficulty arisfw ai all ?— -They both 
come Avitliin the Urst four linos of para- 
graph 1 25. 

13.048. Then ‘‘ eA co’y Act of the 
Federal Legislature ’■ m(‘ans and includes 
an Act of the Federal Tjcgislature in ilu^ 
concurrent field ■ also f — Yes, but * the 
difference of dealing Avitli them is' that 
in the ease of the Federal field the 
Federal Govenmieut has under our pro- 
posals the pOAA’er to give a direction to 
tlie Provincial Government, In tlie case 
of the concurrent field there is no power 
to giAxi a direction ; there is, hoAA'eA^er, 
an obligation under the Constitution 
upon the ProAuncial Government to carry 
out the Act of the Federal GoAnu’nment. 

13,040. T folloAV that, but my difficulty 
is that iff ns you say, Act of the 
Federal TjCgislature AAdiicli applies to that 
Province-’ in the fourth lino includes 
both the Acts, hoAV can you say that the 
next two lines : ^Mhe anthority of the 
Federal Government aa-'HI extend to the 
giving of <lirections” can only apph' 
under one of the two Acts — That Avas 
just the point I tried to explain in mr 
opetiing statenuait. The oljject of my 
operdng statement Avas to admit that the 
drafting of these t-Avo paragi’aphs is 
obscure, and T would ask l^Fr. Jayaker 
to read the two paragrar>h?^ in connection 
with the statement Avhich I made,. at .the, 
beginning of our proceediugvS .to-day. , ■ 

13,050. Thank you. But as to thC' la#* 
Iaao lines, I he -authority of the' Federal- 
Qovernmetvt will exteTul to the giving of- 
directions ”«1f WehccFpt yOur ■ Werpreta-''- 


iion - that that only applies to the Act 
under' paragraph 111, namely, ilic Act of 
the Federal ■ Legislature in the Federal 
held, then it niust he athuiiUed iluri 
is no 'eorrespoiiding pnwbioii Tor giving 
directions with regard to th{‘ of tlie 
Federal Legislature in tlie 
field ?— That was just ihe p.hii I 

enipliasised this morning. 

It3,051. Have you any objection to 
giAuiig the Federal Government the 
power to gwe directions apart from 
sanction f—Tliat is just the point that 
Avas raised many times this morning. 

13.052. I am not talking of ^auctions *, 
1 am not talking of the poAver ot' punish- 
ment. I am only asking, il mi ting it to 
the poAver of giving diri^ctions ?---I knoAV, 
but it Avas just that ])oim thrd 1 i bought 
1 had dealt Avitli at veiu' great lengtli 
this moniing and muiier this aflernoon. 
I h(>]>ed I had nnade if clear that I 
tliouglit it was Avism* to dra.\v a distinc- 
tion ])(‘twoen these two fields. 

13.053. i follow your argument about 
the objection against giving power to the 
Federal Government to implement, its 
legislation by enforcing by so.me penal 
sanction, but I am asking Avhether you 
have an equal objection to giving to the 
Federal Government the power to give 
directions ? — I have not an equal 
ol>jection, but I did hope I bad made it 
clear that T saw a difference lietAveen 
these two fields, and T thouglit. on. the 
Avliole, it Avas better to leave t]u‘ obliga- 
tion under the Constitution tf> operate 
in the one case, and in the other case to 
have the explicit direct ioir- of the 
Federal Government. 

13.054. The difficulty I feel is this : If 
you- turn to page 118, the list, item Kf*. 
74, one of the duties of the Pi'ovincial 
Government Avill be ^^The administration 
and execution of federal laws on the f^nb- 
jeets specified in last TIT.’^ 'Fherefore, 
yon liaA’^e cast;, a duty on the Provincial 
Government to administer and c‘xeeuio 
Federal laws in the concurrent fidd. If 
you have put this duty on 1!u‘ Provin- 
cial Govennnent then^ must be stmu^ body 
who 'has a right to see that this duly 
carried' out — T am afraid T cannot really 
add: anything to what' I liav’-e said on 
this point. Mr. Jayaket' 'will -we - that 
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i have dealt with it at very great length Marquess of Sdisbwy. 


to-day. i: 

13,055. Then I Avill not purjsiie it any 
t'ui-ther. Then, coming to the list to 
which attention was invited in great de- 
tail by Mr. Zafrulla Khan, do yon accept 
his suggestion which ran through all his 
questions, that taking List III, page 
119, as I understood, his suggestion was 
that there is hardly any subject in that 
list which requires that the Federal 
Goveniment should have the power of 
impleuKUiting its legislation. Do you 
accept that suggestion ? — I would not say 
that I accept the suggestion, or that I 
dissent from it. I will look into the list 
item by item again after w^hat Mr. 
Zafrulla Khan has said, but, speaking 
generally, I would agree with him that if 


13.058. But that only lias reference to 

List III f — Mr. Jayaker, I cannot say I 
that a ease of that kind would arise, for 
this reason : All the Federal services will 1 
be paid for by Federal revenues. ' 

Mr. 31. It Jayaker. [ 

13.059. And the Federal CTOvonmient 
will employ its own agents 1 — In some 
cases the Federal Government will employ 
its own agents. In some cases it will 
employ the Provinces as its agents, and 
in the second ease it w-ould reimburse the 
Provinces for the Provincial expenditure. 

13.060. There is no limitation of that | 

kind on the pow’er of the Federal Legis- ^ 

iature in the Federal field ? — No, there 

is not. 


adequate provision was made in the 
Federal Statutes, it might }>e possible for 
all the items from 1 to 10 to be tested 
and safeguarded in courts of law. 

13.056. Take Item No, 20 : The re-^ 
covery in a Province of public demands 
(including arrears of land revenue and 
sums recoverable as such) arising in 
another Pwvince.^^ Do you think that 
the retnedy which you have in mind will 
be an adeiiuate remedy for the enforce- 
ment of this right ?— I think it might 

I shouhi like to look into the ease? 
in greiiter detail I think it would de- 
pend very much as to wdiat facilitie.s 
there were for starting an action, and 
so on. 

13.057 . Now, goixig back to paragTaph 
125, I jast want to Jisk you one question 
about that. If you turn to pai’agrapli 
114, suKparagi’aph 2, it says : '' The 
Federal Legislature will not in respect 
of the subjects contained in Li.st III be 
able to legislate in such a way as to 
impose hnaneial obligations on the Pro- 
vinces.” There is no provision in the 
White Paper imposing such a limitation 
upon the power of the Federal Legisla- 
ture with reference to Acts in the Federal 
deid ? — am not c|niie sure whether -I 
have followed your question. 

Mr. M. E. Jayaker.] The power of the 
Federal Legislature in the concurrent 
Md to pass laws is limited by this fact 
that it cannot impose financial obHga- 
,, lions on the .Province under paragraph 
, 114,' sub-pa mgraph ' 2; 


Mr. Zafrulla Khan. 

13.061. If Mr. Jayaker ’would excuse 
my intervening, %\dth regard to Federal 
subjects, as the administration of those 
.subjects is 'also Federal no such iimita- 
tion is necessary because legislation on 
purely Federal subjects, if it involves 
any expenditure, will involve expendi- 
ture on the Federal field which must be 
provided for by the Federation '? — That is 
just what I said. 

Mr. M. B. Jayaker. 

13.062. I understand the reason ; 1 

only wanted to know whether in fact 
there was any such limitation on the 
power. You are aware that under the 
existing law and under the Government 
of India Act to which your attention was 
invited by Mr. Zafrulla Khan, in the 
Schedule to the Devolution Rules (I am 
asking your attention to Schedule No. 1 
to the Devolution Rules under the head- 
ing : “ Central Subjects ”) you will find 
one of the Central Subjects at the pre- 
sent time is Item 16 : Civil law, in- 

cluding laws regarding status, propeiiy, 
civil rights and liabilities, and civil pro- 
cedure,” and Item 30 : “ Criminal law, 
including criminal procedure.” Under 
your new list both these items have been 
relegated to the concurrent hst f — Yes. 

13.063. Having regard to that fact, do 
not you think the necessity for leaving 
in the hands of the Federal Government 
some power to see that the , solidarity so 
far attained in British India in the 
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the advantage of British India to ^ attaiii 
it.' At present the administration iS;, 
Provincial. Wliat I am. sure we have got.' 
to avoid is a blurring* of responsibility / 
and, when once law and oi'der liave b.eefi, 
made a Provincial subject, some .kind ot 
(ivarch'y arising in the field o.l: .law ancl 
order. :That is why I appear to be so 
loth to accept any suggestions^that would 
carry our proposals further. in .the way 
of giving' the Centre , greater coercive 
powers. 

Mr. Jf. B, Jayaker.] Mtiy I imrsue my 
questions next time '! ■ . 

Ch 0 irmcm,\ I shall retnrn to. y.ou, 
iayaker, when we come liaek to this 
subject on Thursday morning. 

{The Witnesses are directed to with cl ran'.] 

{The Becreiary of State then proceeded to make a State tuenl an Bnrm-if, which 
is p%fMished separately {Becord 6).) 

Ordered : That the Committee be adjourned to to-morrow at Jive oViock. 


inaiiiteiiance of civil .law and all other 
things relating , thereto, and similar soli- 
darity under the administration of 
criminal law .is., maintained in the new 
Federation f — -That is ' ■ just the . very 
reason ivhy we include, it in .the con- 
current list. It is es'sentially one of those 
eases in which uniformity is very neces- 
saiy i.n the matter of legislation. The 
administration is Provincial, but the 
legislation., is concurrent. 

13,064. My difficulty was this (I am 
sorry to press you again on the same 
point) that if you are unwilling to give 
the power into the hands of the Federal 
Clovernment to implement its laws, how is 
this uniformity to be attained ? — I think 
it -will in practice be attained. ...It is to 
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Tho liig'iit liijn. Sir Samuel Hoare^ Bt., G.B.E., C.M.G., Sir Malcolm' ■ 

Hailey, Ct.C.S.I., G.CJ.E., and Sir Findlater Stewart, K.C.I.E., , 


F.B.L, are fiirilier examined as 


Chairman.] The proposal this morn- 
ing, subject to tiie eoin'enienee of the 
Committee and of the Secretary of State, 
is tliai we slioukl renew our examination 
of the Secretary of State upon Ad- 
minisirative EeJations and that' v/e 
shoiih] tium take the next subject, 

Psvjperty, Contracts and Suits.’' 

i\Iarqiiess of Zetland.] Will you tell 
us ilie nnmbei’s of the Proposals, my 
Lord Cliairmaii ■? 

Chairmmi,] “ AdministTative Rela- 
tionsf'’ parag]-a])}is 125 to 129 ; ‘‘ Pro- 
perty, Goiitraets and Suits, paragraphs 
m to 135. 

» Marquess of Zetland.] Thank you. 

Mr. 1/. E. Jayaker. . 

13,065. Secretary of State, 1 was ask- 
ing your attention to the ]>rovisions of 
paragraph 12B. There, Federal piii‘])oses 
are spoken of. I take it that tliose 
Federal purposes will ])e with reference 
to subj(?cts on which the States have 
oome in ihe Federation ? — The answer is 
Yes. 

13.006. And some <if these Federal pur- 
p^Kses would be outside tlie reserved .sub- 
jects ? — ^Yes. 

13.007. Now, if that is so, I imagine 

that the phrase the Governor-Gen era.1 
will be empowered -• means the Govefnor- 
Gmieral acting on the advice of his 
Ministers so far as Federal purpose.s 
outside tlie i*eseiwed subjects are co,n- 
eenied, if you tiirjit to. the definition of 
the expression '' Governor-General will 
be emriowered at page 39 As the 
proposal stands it is at the Governor- 
Generaks discretion. Wlien we have dis- 
cussed the question before, we took the. 
view that it was a ]W)int to which the 
States attach some importance. That is 
the reason why it is at the Governor- 
Genera Ts diserdion rather than 'on the 
advice of his MiiiistersV \ - 

Marquess of are.-right, 

_ are we^ not, m tbmldng tliat . .whenever 
tlie words in l||s pr-, Xat ■ 


follows : 

his discretion” are not used, the Govei’- 
iior-Generai wall alw'ays be acting l.)y tlie 
advice of his Ministers 9 

Mr. M. Ft. Jaycdxer. 

13.068. That is wdiat I was asking 
attention to, at the bottom of page 39, 
the footnote 9 — I would not like to give 
a general answuir. I think, speaking 
generally, that is so, but there may be 
one or two cases in which owing to ihe 
drafting it is not quite clear. 

13.069. Then, following the point fur- 
ther, if these Federal purposes are 'witli 
reference to Federal subjects outside the 
reserved subjects, why should it not be 
tlie Governor-General acting on the advice 
of his Ministers, because it is a trans- 
ferred Department 9 — The answer is just 
the answer I have given, namely, that 
w’e did gather that the States attached 
■ importance to this point ; that is the 

reason wdiy we have drafted it in this 
form. Pewhaps, later on, the represents 
tives of the States could give their view" 
upon it, 

13.070. Are you not likely to blur the. 
line between paramounte.y, by making 
the Governor-General act at his discre- 
tion on questions of this character 9' — I 
think there is that rtsk. It is one of 
those difficult points upon wffiieh there 
is a good a.i’gument to be made on both 
sides. 

Mr. M. Fi: JayakerJ] Because, as you 
added on the last occasion, yon said iliat 
in the enforcement of these Federal pur- 
poses in the last resort the Governor- 
General wull bring his pressure to bear 
under the heading of paramountcy if 
ther(^ is a refractory State which 
declines to carry out these purposes. 
•T" am therefore asking v/hether, ha.rtng 
regard to these considerations, you are 
not bluridug the line lietween para- 
mountev and the actions of the Governor-' 
General under paragraph 128. 

MaiTjuess of BaMshuryC, 

i 13,071.. T should have thought. ifY may. i 

convenient that 
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wlierever ■ paraiiioiiiitcy . is . involved' ■ it 
siioald be the Viceroy and . ■ not ■ the 
Govenior-Gciieral '—That, Lord Salis- 
bury, is a di-hereiit point. 

1 3,(172. I a'fiologise. Is it so f — This, is 
a jurbit vhere paranioiintey is not in- 
volved ; lliis is a point arising out of the 
.Federal Held. 

Mr. If. E. Jayaker.] I am 'iiot re- 
ferring to the Viceroy acting. I see 
t]u‘ distinction. I am speaking of the 
Ctoyco' n or~G en era 1 enf oreing Federal pur- 
poses by invoking his powers under the 
domain of paramountey. 

Bir Aiislcn ChamJjerlain.] Will Mr. 
Jayaker say if I am. rigiit in understand-, 
iiig that lie is speaking in connection 
with para-graph 129- f 

Mr. M, F.- Jayaker. . 

13.073. Paragraph 128. The Becretary 
of State said the Governor-Geaeral at 
his discretion rviii be emp*nvereu. Then 
I am asking if that is so and the c.n- 
foreement of these Federal |nn poses 
the Governor-General at his own dis- 
eretion ■will be ‘by bringing r^ressure upon 
a refractory ruler under the line of 
paramountcyy -whethoi' the line is not 
likely to be obliterated 1 — I 'houkl very 
much like to hear the views of the 
States’ representatives iipoi a point of 
this kind. I admit there is a strong 
alignment to be made on both sides. 

13.074. Then I will not press the point 
further until we liear the Indian Btates^ 
representatives. Then, may I proceed to 
another point umle-.’ that paragraph, 
the last two lines : '‘But it'wVll be a 
cj)nditioii of every such agreement that 
tlm Governor-General shall be en^dled, 
by inspection or otherwise, to satisfy 
himself etc. Supposing this adequate 
standard of administration does not 
satisfy the Governor-General, wall be be 
entitled to put in Federal nge-»its sri thht 
that adec|uale standard of administration 
is maintaiuod ? — We do not specify any 
del ails. It is difficult to specify details 
because T think the Governor-General fs 
aetitms mush dep>end so much Uf>oit thC' 
gnnity of the case. It also depeiids 
up(»n to some extent methods adopted 
in,-the Miistrmuents of Accession,,,-* . 

■33,075. You leave him latitude by the; 
word f otherwise ' ■ hi '-‘’1 imagine i: 

leave him 'Witudei ..n", lo s-o-s'br s*;; -■ - 


Bir Amten ChamiherUdn,. . 

■ ■.13,075a. I am " afraid, I - dicl:_, no'f 
'catch all the questions, and I, ain, 
therefore not clear in my iiiintl what 
is the position as seen by the Secretary 
of State. May I ask this quest ion : 
Does ■ lie intend ' the .Governor-G-eneral, . 
under .Section T2S, to aet as the 
cxex.mtive of the Federiil Go\-eruiperit, 
or to act in his discretion f — I have 
just said at his discretion, but I have 
admitted that it is one of those difficult 
]>oints upon which there are arguments 
upon both sides. 

13.076. But, the Secretary of State 
will see that in paragraph 126 and in 
paragraph 329 the discretion of lh.e 
Governor-General is expressly staied ? — 
Yes ; I admit it is a p>ojut of drafting. 

Marquess of Salishury, 

13.077. If it is only drafting, it is not 
worth while dwelling upon it ? — ^In j)ara- 
grai)h 128, even thongh it is inade- 
quately drafted, ive do contemplate as 
at present advised it is also at the 
Governor-Gcoieral ’b discretison, but, as 
I say, I should like to have the viewB 
of the -Gommittee and of Llic Delegates 
upon that point. 

Sir Akhar Hydari,] I believe the Indian 
States would like the power to be to 
the Govonior-Geiierai at his discretion. 

Marquess of Salishary, 

33.078. YVm see if you take the case 
wlicre the terms of the States Itishni- 
meiit of Accession flo not provide any- 
thing then the words ivoiild read The 
Governor-Genera! will be empow'ered to 
make agreements with the ruler of any 
State for carrying out any ’Federal ])nr- 
pose. ’* That is to say, as the Wijrdar 
stand, unless the words at Ids discre- 
fion were inserted, u'e should Imve 
assumed that he •would be acting sim]>lj 
'ministerially on the advice of liis 

ters, but then we go to paragrapli 129 
where it appears that the Gnvei’?u>r- 
General would he empowered at his dis- 
cretion, that fe fo say, •without the 
advice of Ms Tklihisters, to issue instme-' 
tions ensuring that the Federal obliga- 
tions of the States ai’e duly fulfilled, 
which- .seems to coyer exactly Ihe same 
pointy soy in paragraph .12B, lie'.act«- 
mmistemlly by his Ministers 7. -advice y 
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in para^grapli 120 he, acts at Mb discre- 
tion with his responsibility only to the 
Secretary of State ? — ^Yes, I admit there 
is an en:or in drafting*. It is intended 
at present that both should be at Ms 
discretion. Paragraph 128 deals Avith 
the making- of agreements ; paragrax)li 
129 deals Avith the pressure that the 
G-OA'ernor-General should put upon the 
State to see that those agreements are 
carried out. 

13.079. If it is a matter of drafting I 
say nothing more ? — ^Bnt it is a dif&eult 
point, arid I ayUI bear in mind what Mr. 
Jayaker has said, and Are will look into 
it again. 

Mr. M. R. Jayaker. 

13.080. I take it that the Federal 
obligations are Federal obligations aris- 
ing in the transferred field also ?— Yes, 
that is so. 

13.081. Then the difficulty I Avant to 
pht before you is that under the com- 
bined effect of paragraph 128 and 
paragraph 129, there will ])e a greater 
and greater tendency to turn the office 
of the GoA"ernor-General at his discretion 
into an executive office to carry out the 
behest of the Federal Government, and 
he will be clruAvn into politics. You have 
maintained the Viceroy detached from 
the States, I quite see that, but under 
the operation of paragraphs 128 and 
129 there Avill be a greater and greater 
tendency to convert the Governor- 
Gcneial’s post into an office to carry 
out in an executive capacity Avhatever 
the Federal Government Avants him to 
do with reference to the States, and, do 
you think it is a good position for tlie 
Governor-General to occupy f — I admit 
there is tiiat risk. On the other hand, 
there is the Tmactical questioji as to 
which is the best Avay of gettii?g the 
Federal obligations carried out, and it 
is that practical consideration that has 
been chiefiy in our minds when avc make 
these proposals. We have felt that 
upon the AA-hole the Governor-General, 
acting at his discretion, is more likely to 
have influence with the States than' the 
GoA^ernor-General acting on the adduce 
of the Federal Government. There is 
no more in our proposals than that. 

13,083. Mo ; I am only putting: pSy 
itfScuHy to' you-?*-*Ym, i know-; 
putting mine. ■ ' '* ^ 


13.083. He will; be the mouthpiece of 
the Government without having, any ' con- 
trol over 'the" Transferred Departments 
that AAull be the position. He AAuli 
simply be an automatiori required to be 
put into force for carrying out the dic- 
tates of his Minisfei’S- That is, likely 
to be the position. I want you to guard 
against that ; that is all f— I Avill take 
those points into account, The^ Govern- 
or-General, acting at his diseretioii, 
would be much more than an automa- 
tion, but there are these difficulties on 
both sides, and the practical question to 
which I would ask the Gommittee to 
devote their attention is, Avhich is the 
best method for getting the will of the 
Federal Government carried out. 

Marquess of Salisbury. 

13.084. It is not merely a matter of 
form. The Secretary of State does not 
mean that. It is not merely a diffierent 
way of stating the Governor-General 
acting by the advice of His Ministers. 
In one ease Avhere it is not at his dis- 
cretion I understand the conception of 
the White Paper is that the Governor- 
General would always do exactly Avhat 
his Ministers advise. I do not knoAY 
AVhether that is a good plan,^ or a bad 
plan, but that is the conception in the 
White Paper. When you put the words 

at his discretion^’ it does not mean 
any longer that he Avill do Avhat the 
Ministers advise, but he will do what 
heliimself thinks right. The two things 
are quite distinct ? — I admit the Iavd 
things are quite distinct, ami [ hope 
anything I have said has not suggested 
that they are not distinct, but i' con- 
template that in the Federal field, as 
distinct from the field of special re- 
sponsibilities, and as distinct from 
the field of pax’amountcy, certainly, 
normally, the Governor-General, whether 
he is acting at his own discretion, 
or on the advice of his Ministei^s, avouIcI 
be Avorking in collaboration Avith his 
Ministers, and it is for the Committee 
td' consider AV’hether in the Transferred 
field it should be at his discretion, or 
on the advice of his Ministers, 

; 13,085. The Seerefary of State will 
recognise that it is a very difficult 
matter, because many people contend 
that, as a matter of fact, the Governor- 
General- would' nearly - always be aotiug 
' by the advice of his Iflnlktes and that 
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4:lie woi’ds^ at his 4iscretioir do not - 
■ comB ' to very mneli in practice, but I 
understood the contention of the Grov- 
.ernment was that they were alhimpor- 
taut ? — Yes, ...and Lord Salisbury was 
, only this moment arguing that they , 
were very important, and that . one 
differed. . very much from the ' other. . I 
agree, with him. 

13,080. 1 am only trying to find out 
what is the intention of the White 
Paper, and 1 understand the Secretary 
of State says* the words at his dis- 
cretion would not amount to very 
much. The Governor General whether 
he was acting at bis discretion or not 
would really act on the advice of his 
Ministers ? — Lord Salisbury must not 
put these very unfair comments. 

13,087. If I overstate it, perhaps the 
Secretary of State will correct me in a 
moment f — I do very much resent a wide 
generalisation of that kiiul being applied 
to an answer that I have given upon a 
ver^’’ technical and difficult point. 1 
was dealing with the Governor- General 
acting, not in the field of his special i*e- 
sponsibilities, or in the field of para- 
mountcy, but in the field of transferred 
subjects, and I said here it was a ques- 
tion for the Committee to consider 
whether it was better iir this case that 
he should act at his discretion, or on the 
advice of his Ministers. I have never 
suggested that there is n{)t a great differ- 
ence betvreen the Girovernor-General act- 
ing at his discretion, and on the advice 
of his Ministers. 

Marquess of S^alisbnn/.] I am very 
mtieh obliged. 

Mr. M. jR. Jai/aker,] In all iny ques- 
tions I have kept that distinction clear 
in mind. I am not blurring the two, but 
I only want to point out the ditficulty 
which I want the Secretary of State to 
examine. 

Mr. Mmiuhhai Mehta.] My submission 
would be that the language in para- 
graphs 126 and 128 ought to lie inter- 
preted .siipilarly as meaning that if in 
paragraph 126 the Governor-General is 
empowered to act at his discretion, be- 
cause he has a special obligation to .main-' 
tain the peace and tranquillity of the 
country, similarly in paragraph 128 also 
the Governor-General has spemal respon- 
sibilities even as regards the Indian 


States. Mr. Jayaker refeiTed . to ■ . the ; 
Transferred subjects, but, even as \ re- V 
gards ' Transferred subjects, uMriiately ■ 
there will be the question of enforcement, 
and, if you will kindly look at thc^ lan- 
guage of paragraph 128, , it says, ‘‘The 
Governor-General will be ..empowered' . 
and, if the terms of , any Statens Instrii- 
jnen-t of Accession so provides, "will, he ' 
required.’ ’ First he is empowered ; in 
the other he is required, meaning ^hat 
if his special responsibilities want ttiat 
any particular agreement should be 
entered into he is empowered, and there 
it must be at his own discretion ; while 
he may act on the advice of his Ministers 
(he 7nay I said) in the tarnsferred field, 
and there it is required ; so I would inter- 
I^ret, both in paragraphs 126 and 128, 
the Governor-General to he acting at his 
discretion. 

Mr. M. H. Jayaker.] The answer to 
tliat, Sir Manubhai, is that in paragraph 
126 grave menace to tlu* peace and tran- 
quillity of India an* admittedly the 
special function of the Governor- General 
under paragraph 18. We are now 
referring, as the Secretary of State has 
admitted, to the fact that paragra].>ii 12S 
covers Departments which are purely 
transferred Departments. With reference 
to such Departments the Governor’s 
responsibility can only arise under Para- 
graph 18 if) ‘^The protection of the 
rights of any Indian State,” hut, with 
regard to the expression “ pi^otection. of 
the rights of any Indian State ” you find 
a complete explanation of what that 
means in paragraph 28 of the Introduc- 
tion. That explains what that paragraph 
means, and, if you take the explanation 
in connection with this wording, it does 
not include rights of this character at alh 
Rights of enforcement of Federal pm;‘- 
poses on the States is not included ac- 
cording to that explanation in ])aragraph 
18 (/). 

Sir Amten Chamberlmn.] The Secre- 
tary of State used the words, am! pex'- 
haps he could therefore answer my ques- 
tion : In wliat sense is the phrase 
^^trapferred subjects” now being used 
by him and others. Hitherto transferred 
subjects, I tliink, has generally meant 
subjects which had been transferreii or 
'.would be transferred to the Provinces. 

Marqiiess of Reading.] That is right. 
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Sir Clhamherlain, 

13.088. We are now talking, as 
iiiiderstaiid, of transferred subjects in 
quite a different sense ‘f-— I was using the 
term ‘^transferred subjects’^ in the 
sense of all the Federal subjects other 
than those reserved to the Govenmr- 
General, namely, Defence, the Eeclesiiis- 
tieai Department, an,d so on. 

13.089. Federal subjects other than 
tiios(r subjects which are reserved to the 
Go verno r- (lenerai f — Y es. 

Mr. M. B. Jayalcer. 

13.090. Transferred to Ministerial 
responsibility f — ^Yes. 

Mr. Y. Thomhare, 

13.091. Then the expression The 
rights of an Indian State used in Pro- 
posal 18 (/) is very wide. It cannot 
necessarily be restricted to rights in the 
Non-Federal sphere, and,, therefore, the 
(Tovernor-Generai has a special I’esponsi- 
bility also in regard to the transferred 
subjects ?— I would not go so far as to 
accept a very general statement of that 
kind. 

Mr. M. B, J ayaker. 

■ 13,092. I think there is great danger 
if you wei’e to interpret the words “ pro- 
tection of the rights of any Indian 
State in the way Mr. Thombare is 
asking you to interpret them, namely, 
that it includes also those subjects which 
are transferred to Ministerial control. 
Yon will create an impossible position 9 — 
That is why I put in a word of caution 
at once. 

■ Mr. r, Thomhare,] But the wording 
itself is very wide The rights of any 
Indian State.^^ 

Mr. M. E, Jayaker.] That is all I ask, 
my Lord. 

Lieut.-Colonei Sir H. Gidney. 

13,093. My Lord Chairman, I have only 
one question to ask the Secretary of 
State. It refei's to the relationship 
between the Federal Government and the 
units so far as the minorities are eon- 
cemed. ■ If the Secretary of State, .'wEl 
pardon me— he will correct me if "I 'am 
wrong In my conception of the Situation 


— I gather from paragraph IS that the 
Governor- General has a special responsi- 
bility in safeguarding the legitimule in- 
terests of the minorities. In X->aragrj'ip-fi 
70 the Governor has a similar power. 
1 also notice that on page 36 of the 
First Round Table Conference Report, 
Head C : Provincial subjects subject 

to legislation by the Indian Legislature,’’ 
that Item 47, on page 36, refers to the 
• Control of Services, and it states as 
follows : As regards public services 

within the Province other than All-India 
Services.” Then taking a reference to 
the Services Sub-Committee on page 67 
of the First Round Table Conference, 
paragraph 5 (2), it states that the Pro- 
vincial Public Services shall be under 
the control of or the recruitment by the 
Public Services Commission. I "want to 
draw the Secretary of State’s attention 
to the last paragraph, ‘which reads as 
follows : “ The Governor shall before 

considering any appeal j^resented to him. 
against any order,” etc., etc., ^‘'consult 
the Commission.” Secretary of State, I 
only want to have my mind clear on 
this matter, and it is to clear this ques- 
tion : In the event of a Minister or the 
.Ministry or the Governor deciding ad- 
versely against a minority community 
what appeal would that minority com- 
munity in a province have in such an 
event f — I do not offhand see the rela- 
tion of this point to these paragraphs, 
but anyhow, be that as it may, my 
answer w’ould be that the Governor in 
this matter would be acting as the agent 
of the Governor-General, and I assume 
that the Governor-General would loi)k 
into a ease like that if there -were a 
feeling of grievance, but there is nothing 
in the nature of a formal appeal. 

13.094. Then does that mean, Secre- 
tary of State, that the special responsi- 
bility of the Governor-General cannot be* 
enforced f — Not at all ; it can be en- 
forced. 

13.095. In what w^ay, may I know I — 
He can give a direction to tliq Governor 
and the Governor has to carry it out. 

13.096. Supposing the Ministry does, 
not qarry out v/hat the Governor tells 
them, or the Minister in charge of the 
Portfolio does not 1 — Then the valid order 
in . the Province is the order of the 
Governor, 
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13.097. : I. am, just trying, to,, clear my 
mind-: In ..the event of a. Minister refus- 
ing to. : carry .out the. Governor’s order 
in the proteetioii- of’ a minority, how can 
the Governor-General . see , that ^ his orders 
.are carried out ?■— He gives a valid- order, 
.,aiid the . ,m,achine of government carries 

it out. If . the m.achin'e of government 
does not carry it out then there is . a 
breakdown in the constitution. 

13.098. I may be wrong—forgive me 
pressing the point— but I think when 
Bir Au.st(*n C’hainberlain asked you a 
question a. few days ago you almost 
adjnilted tliai the Governor-General had 
no executive powers in eertain fields, such 
as the concurrent field, and- other 
matt(:‘,rs. Has tiie Governor-General ' an 
executive power here to see that his 

..orders are carried out f — Certainly. The 
’two questions are totally distinct. In 
the < 3 ase of the concurrent powers it was 
an entirely different state of affairs. 
There we were dealing with a. state of 
affairs in which the administration was 
Provincial — in wiiich tlie subjects were 
mainly Provincial, but in which there 
was a necessity of having some kind of 
unformity. That had uothing whatever 
to do %vith the field' of special responsi- 
bilities of the Governor or of the 
Governor-General. In the field of the 
special responsibilities the only valid order 
would be the order of the Governor and 
the order of the Governor-General in the 
event of a ■ dilference of opinion of this 
kmd. 

13.099. Do I gather from tliat, Secre- 
tary of State, that, taking the past as 
the criterion, where the Instrument of 
Instructions gave the Governor special 
powers v-hitdi have never been carried 
out in the direction of minorities, then, 
tliat the matter rests with the Governor 
and if the Governor-General ordei’s it he 
has to carry it out f — Yes, certainly, and 
it is a' statutory obligation. 

13.100. Then may there be any appeal 
from a minority coraimmity against a 
Govtirnor’s adverse decision — I have 
just given an answer to Sir Henry ; it 
"is no <rdod my giving the answer time 
after time, I have just said there is no 
forma! appeal. 

13.101. Then how could the grievance 
be redressed ? — The Goveimor-General 
could redress them if ho thought fit. 


What. sort of appeal, has Sir Henry ia 
mind f ' ■ 

13.102. Supposing, as' , recently iiap- 
■'/pened in Bengal where communal difiier- .. 

ences were created, the community them-, 
selves would have no appeal to the 
Governor-General but only to the 
Governor f — -There is no right of formal 
appeal ; I ha%^e just said so. 

13.103. Then do I gather that the 
safeguards of minorities are separate in 
the Provinces as in the All- India Ser- 
vices ? — No ; the chain of responsibility 
is : Governor, Governor- General, and 
British Parliament. 

13.104. I am very sorry—maybe I am 

dense— but wliat T really did want to 
know was how could t)ne get to the 
Governor-General f — I imagine a Slenn>- 
rial would be sent to the Governor- 

General in a case of that kind. 

Lieut.-Colonel Sir II, Iridufr//,] Thank 
you. I do not want to ask any more- 

questions. 

Mr. N, JI. JohIiI. 

13.105. May 1 ask, my Lord Chairman, 

a question as regards the statement 

■\rhich the Secretary of State made last 
time, that a Sub- Committee may be 

appointed to go into the details of 
certain questions ? May I know what 
the exact idea is f— -I %vouid be ready to 
make any arrangements that suited the 
Committee and the Delegates. I would 
suggest that those Members of the Com- 
mittee iind the Delegation who are 
specially interested in this question 
should give in their names and I then 
could arrange a suitable meeting with 
the experts present, but I would make 
any other arrangements that siiitcd 
better. That is what was in my mind. 

13.106. Will the proceedings of that 
Sub-Committee be formally recognir^ed 
by the Committee ? Will they be pub 
lished ? — Thai is entirely for the Com- 
mittee and the Delegates to settle. I 
have no view one way or the other ; T 
do not mind one way or the other. 

13.107. As regards the mahi question 
in Proposal 125, 1 do not wish to examine 
you in detail because you have replied to 

• the^ question of Sir Austen Chamberlain, 
that you '■ will consider whether the- 
Federal Government .should have power. 
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ill some matters ' ' . at . least , , to give 
directions or not Yes. 

IS 5 IO 8 . If the Federal' Government 
does not ]>ossess the power of giving 
directions to the Provincial Goveni- 
meixts, then, in some cases, legislation 
passed by the Federal Legislature will 
really be legislation of optional ^appiica- 
tkiii to Froviiiees, if the -Provinces dc ■ 
not give effect to the legislation and the 
Federal Goveimment has no power to 
give directions f — The position is not 
i|iute that, Mr. doshi. . The .legislation ^ 
would not he optional, it would be the 
only valid law in the Province. 

Yes, but where the legislation 
requires some measures to be taken by 
the Provincial Government, to that 
extent it will be of optional applica- 
tion f — It remains the obligation of the 
Province to carry it out. It is not 
optional for the Province to carry it 
out. 

13.110. It: you take away the power of 
giving directions under wdiat section do 
ym eunsider that tber<‘ -would be an 
nidigation on tlu‘ Provincial Govern - 
ment % — Undiu’ Proposal 125, 

13.111. "No. Ihider 125 there is, no 
obligation on the Provincial Government 
to carry out the measures ? — Yes ; it is 
intended and w<‘ will make it clear in 
sidisequent drafting that there should 
be an obligation. The point of differ- 
ence that we discussed at some lengtii 
the other day was whethei* in the cou- 
<mirent held you should go further than 
stating an obligation, and whether you 
sliould give the Federal Government the 
powm* of issuing insti’uc 5 tions. That 
] joint T said T would reconsider in view 
t>f the discussion that took place, but in 
either case there would he an obligation 
‘on the Provincial Government to carry 
md legislation of that kind. 

13.112. Last time you expressed some 
apprehension that if the Federal Legis- 
lature legislates on eoncuri'ent subjects, 
in some eases there is a. danger of the 
_ Federal Legislature passing legislation 
against the sentiments and feelings of 
the Provinces, The question which I 
want to ask you is this r Considering the 
Constitution of the Legislatures which 
are based upon mostly territorial ■ con- 

^stffueneies, do you think there is 'any 
'rea.! danger of the Federal Legislature 


passing measures, which ..are against the 
: Proviiieial , ' sentiments. ■ ' and feelings ? — I 
.ho.pe that.'.' there would not. be ; .at the 
same time, one has to' remember, the fact 
that one , Province in some respects 
differs from another Province and thrit, 
'■■taking ■ the case of social,, legisla- 
tion,'. the . ease, I expect, that - is 
:..vejiw much "in Mr. JoshPs mind,; you 
have got to talie into account these 
. differences of ■ social conditions. You 
'have also ■ got to take into account the 
question of ,expe.iise. , One has ' got I 0 
av^oid, . if it is ; possible to avoid . it, the 
' Federal . Government passing legislation 
that 'will impose a. very heavy charge 
■ up.oii . Provincial revenues. , Those ara 
■'the difficulties . that . surround this ques- 
..'tion. ' 

■ 1 . 3 , 113 . As ,regards the, expense, it is a 
different question,., , and that ' is provided 
for by 'Proposal 114 f— Yes. . 

13.114. I was dealing with questions 
which do not involve expense. I fully 
I’oalise that it is quite possible that the 
Fedei-al Legislature may pass legislation 
which is totally op]3osed by one or two 
Provinces' ?“Ye.s. ' 

13.115. That is likely to happen. But 
is it not true that it is only in such 
cases that the usefulness of the Federal 
Legislature can be expressed ? I shall 
give you a more definite statement : 
That the usefulness of the Federal 
Legislature is of two kinds — ^lirst, io 
bring uniformity where all the Provinces 
want uniformity ; and, secondly, to bring 
uniformity where not all the Provinces, 
but most of the Provinces, want 
uniformity and one or two Provinces 
take an ohstraetive attitude. If one or 
two Provinces take an obstructive 
attitude and most of the Pro\nnces want 
legislation, it is in such eases that the 
usefulness of the Federal Legislature 
really is expressed and is valuable by a 
sort- of eoereing of the obstructive Pro- 
vinces ? — quite admit the strength of 
Mr. Joslii^s argument. It is particularly 
applicable to labour questions. The 
practical difficulty is the difficulty of 
forcing an autonomous Province to do 
what it is determined not to do. aad, 

' wffiilst I fully realise the- necessity of 
safeguarding uniformity of labour con- 
ditions, I do see great difficulty in pro- 
viding any practical provisions that, ace 
g<^ing to force a * Government to apply 
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Ic^aislation that ii is cieteriiiined .not to . 
apiilT. f hope tile ease ^ will not. arise, 
!>at it' tlio ease <lid arise I cannot see 
wliar- any saneiions a.re really going to 
eflVet. i iliiiik wliat one can hope ^ is that 
{fv ]>assi!ig the concurrent legislation 
you create a ginieral public opinion 
in India upon the subject, and that 
it makes it 'v(*ry ditnciilt for one Pro- 
mnee to hold out, but when it comes to 
going further and applying sanctions, I 
<au 5 not see what kind of sanctions you 
can effectively apply. 

13,11(1. I would like to ask you a 
question about this subject of financial 
i)urden, as stated in Paragraph 114. Last 
time wluui you gave evidence you stated 
tiiat the secemd part of that Paragraph 
114 requires some modilieation. The 
sd'ond part of Paragraph 114 reads 
thus : The Federal Legislature will not 
in respect of the subjects contained in 
List III be able to legislate in such a 
way as to impose financial Pbligatlons 
on the Piwdnces, And you stated last 
time that this requires a little niodififui- 
tion. May I ask you whether you ha.ve 
considered what form the modification 
will take ? — As the proposal stands now, 
it would enable a single Province to 
hold up any social or labour legislation 
if it involved any kind of expenditure 
upon the Provinces even though every 
Pimdnce in India except one was in 
favour of that legislation. I think that 
goes too fai* ; I do not think you ought 
to give a lihemm veto to a single Pro- 
vince to hold np legislation of that 
kind, : I think therefore it ouglit to ... be 
so modified as !«> make it possible for 
legislation of that Idnd 1<.) ho passe<l, 
always with the proviso that I made just 
now, that I caiiuot see wliat sanction you 
can apply to a Province if the Pro- 
vince is determined not io caiTv out that 
legisla-tion. 

13.117. I am not . asking about the 
Cvntre now. I want to know whether 
there is any definite formula which you 
have thought out giving certain freedom 
io the Federal Legislature to pass legis- 
lation involving some expenditure f — 
The difficulty Mr. Joshi is this : How 
can you compel a Provincial Legislature 
to vote the necessary supplies f The 
Provincial Legislature is autonomous. 
Tills is a case in, which the adn^inistra* 
lilOORO 


.tion is .Provincial. "Is tliere any prae- 
.tical way. of forcing a Provincial Legis- 
lature to vote the money f 

13,118. No. As I read the Secccid 
Part, there ,are two' ways in which the 
financial burden wib be thrown upon the 
Provinces by a Federal Legislature, fii’st 
by putting an olibgaliou u])oii [he Pro- 
vincial Legislature or Ihe Provimdal 
Government ■ to spend s(.)me money of the 
Provincial Treasury by Grants, and 
secondly by putting some obiigatio]! up{.>!i 
the 'Province by which the work of the 
staff may be increased, and that may lie 
considered as a financial obligation. 
Now, cannot the draft jnake it clear 
whether it refers only to the Provinces 
being freed from obligation to make any 
grants from the Ti'easury, or whether it 
should apply even in the case of some 
additional work to the staff — I would 
have thouglit that with any imjmiiant 
proposal it will come to very much the 
same thing, will it not, that an increase 
of staff would mean an increase of ex- 
penditure f 

13,119. Quite possibly ; 1 therefore 
wanted to know whether you had thought 
about some formula by which the modi- 
iication which you intended to make 
would be made effective f — The kind of 
modification I had in mind was a modL 
iication allowing proposals of this kind 
to be introduced and to be passed as 
Federal Legislation ; but I have not been 
able to see any effective way of going 
further, and making c<u'taiii that a re- 
calcitrant Province would find the money. 
If Delegates and Members of the Com- 
mittee can suggest .such a way wii.hout 
striking at the very root of Provincial 
autonomy, I should ])e very grateful 

Mr. .Morr/a/i Jones. 

13,129. That was the point you iind 
intended the Sub-Committee to discuss, 
jmions'st others, was it not. Sir Bjunnel ”1 
— ^No. I was thinking more of the lisls^ 
whether particular subjects should come 
into the concurrent list and so on. 

Marquess of ZeilmiJ. 

'13,121. May that be clear f Does, the 
Secretary of State tell us that it is his' 
intention to alter the second paragraph 
of proposal 114 f— -I _ think it goes too, 
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far at present ; it would stop the intro- 
duetioii of labour ' legislation ‘^'altogether. 
One Province could stop it. I think 
that goes too far. 

;Uhl22. It is, therefore, your intention 
that that should be altered f — Yes. I 
will try to think out a formula. If I 
can get it ready in the next few days 
or few %veeks, 1 could bring it to the 
notice of the Committee. 

Mr. A'. M. tJoshi. 

13.123. May I ask one general "ques- 
tion on paragraphs 128 and 129 '? You 
stated that in order to meet the wishes 
of llie States you w^oukl give power to 
the Governor-General, not acting on the 
advice of his Ministers, but the 
Governor-General, acting at his discre- 
tion even in eases where the Federal 
Government has to exercise some autho- 
rity over Indian States. The question 
which I want to ask you is this : You 
are trying to meet the wishes of the 
Indian States, but may I ask, you 
wdudher you have considered what will 
be the efleet on British India if British 
Indians find out that constitutionally 
although the Indian States have joined 
the Federation, tlie Federal Government 
as a Government has absolutely no autho- 
rity over the Indian States as regards 
matters which arc transferred to the 
Federal Government, because, in so far 
as you give the power to. the Governor- 
General at his discretion, the Federal 
Government has no authority. It is the 
Governor-General at his discretion who 
will have authority. I want to know 
whether it will not be the feeling of 
}.>eopIe. in British India that although the 
Indian States have joined the Federa- 
tion the Indian States are in no way 
under the authority of the Federal Gov- 
ernment ?— But that would not be the 
case. 

13.124. Why f — It w’ould not be the 
ease for this reason : That paragrapli 
128 deals with eases in which there is no 
Federal agency in the State, by agree- 
ment. There will, it is presumed, be a 
Federal agency for many Services in 
many States. For instance, I think the 
case of ^ Posts and Telcgi-aphs is a ease 
in point,’ Mr. , JoshPs general eonelu-', 
Sion, ■ therefore, is much too wide. - 
Vfhether, public opinion in British India 


approves or disapproves of certain rather 
technical provisions for dealing specially 
with the States I could not express an 
opinion upon. What I am cliieliy in- 
terested in is the most effective way of 
getting the decisions of the Federal Gov- 
ernment carried out. My advice so far 
has gone to show- that this is the most 
eifeetive way of doing it. At the same 
time, I have admitted the strength of 
the arguments that have been used this 
morning on the other side and I am per- 
fectly prej3ared to look into them again. 

13.125. Do you really mean, then, that 
although the wmrding of the Clause 
places the Governor-General at his dis- 
cretion in the transferred field, it should 
be the Governor-General acting on the 
advice of the Ministers ? — I think I 
have stated position this morning, 
and it is this, that I still think that 
paragraplis 128 and 129 as at present 
drafted are the most effective way of 
getting the Federal Government’s will 
carried hito effect, but I will consider the 
points that were urged by Mr. Jayaker 
this morning and take into aeeonnt his 
very strong arguments. 

13.126. Now% as regards paragraph 129, 
I do not kaow” why the power should be 
given to the Governor- General at his dis- 
cretion to see that effect is given to 
the measures proposed by the Fedend 
Government and not to the Governor- 
General acting on the advice of his 
Ministers. What is the difference between 
the Governor-General making arrange- 
ments for inspection and the Governor- 
General having power to see that effect 
is given to the proposals of the Federal 
Government ? — Here again we thought 
that it was the most effective way in 
which the Governor-General could bring 
liis pressure to bear upon a recalcitrant 
State. It was the view generally 
accepted so far as I remember at the 
last Bound Table Conference. If Mr 
Joshi w’-ould look at page 34 of the Pro- 
ceedings of the last Round Table Con- 
ference he wotild find at the end of the 

, Report this sentence : Finalfy it was 
agreed that power should rest in the 
Governor-General personally ” — that 

means at his discretion — “ to pssue gen- 
eral ' instructions to the States^ Govern- 
ments, for the purpose of ensuring . that , 
their obligations to the Federal Govern- 
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' Blent .specified .in' tMs. paragrapli were 
duly fnlfiiied.^t 

13A27. Apart from wliat the Eoiind 
Table . Conference Report said, .may I ask 
this' question : If the CTOvernor-Geiierai 
at iiis discretion is introduced even into 
the transferred field,, constitutionally 
speaking, apart from the practical effect, 
even legislation passed by the Federal 
Legislature will be , of optional applica- 
tion to the States. 1 am not suggesting 
what the practical effect will be, but con- 
stitiitiruialiy speaking the legislation is 
only o.r optional application to the 
States ?~-~That is not so at all. The legis- 
lation is the authorised Federal legisla- 
tion of the Federation to which the 
States liave acceded and to which the 
Stales iiave, to that extent, surrendered 
their s^>^ereign powers. There is no 
question of option about it. 

13.128. True, but, if only the Covemor- 
Gene, ral at his discretion has the power 
to see that it is enforced, the application 
so far as the Central Goveniinent is con- 
cerned is optional 1 — Tliat is not the 
conclusion I draw. 

Mr. N, JL Joshl] It is the conclusion 
which ordinarily peox>le will draw, if you 
say the enforcement depends upon the 
Governor-General at his discretion. My 
Lord, I have no more questions to ask. 

Dr. B. E. Amhedkar. 

13.129. Secretary of State, I just want 
to draw your attention to the present 
position of the concurrent field under the 
Govern rnent of India Act. I am anxious 
to do so because it was suggested to you, 
that under the present Government of 
India Act only certain subjects or parts 
of certain subjects are made subject to 
the C(‘id;ral Legislature. The point that 
I wish to draw your attention to is that, 
first of all, there are some Provincial 
subjects %vhieh are made specifically con- 
current under Part II of Schedule I to 
the Devolution Rules Yea. 

13.130. While subjects^ although they 
are made Provincial are controlled 
by the proviso that they are subject to 
the Central Legislature I — Yes. 

13.131. I have made a eon'ypixta- 
tion tliat out. of the 51 subjects which 
are included in Part II of the Schedule 

L109BO 


to the Devolution Rules, 41 are made ex- 
pressly subject to the Central Legisla- 
ture, or to rules made by the Central 
Government or the Secretary of State. 
That is one thing. The second thing is 
this : That aU Provincial matters are sub- 
ject to concurrent jurisdiction by the Cen- 
tral Government under Section 67, Sub- 
Ciause (2) of the Government of India Act 
by previous sanction. Although any sub- 
ject is regarded under Part II as a Pro- 
vincial subject, it is none the less open 
to the Central Government to legislate 
upon the whole of that Central subject 
provided previous sanction is obtained 
from the Goveimox'- General f — Yes. 

13.132. On the side of the Provincial 
Government control is exercised by the 
Central Government on the concurrent 
field under vSection 80 ( a ) , wliereby the 
local legislature of any Province may not 
without the previous sanction of the 
Governor-General make or take into con- 
sideration any law for regulating any 
Central subject or regulating any Pro- 
vincial subject wliich has been declared 
by rule or law as being subject to the 
Central Legislature, or affecting any 
power expressly reseiwed to the Goveraor- 
General in Council by the law for the 
time being in force. That is the present 
position ? — Yes. 

13.133. That is practically all of the 
Provaneial field as also the concurrent 
held provided the sanction of the 
Govemoi'-General is obtained f — Yes ; 
that is so. 

13.134. Row under the present pro- 
posals the whole thing is completely 
altered. I mean the concurrent power of 
the Central Tjegislature is proposed to 
be taken away in most of the matters 
Except in the List 3, yes. - 

13.135. I want next to draw your atten- 
tion to List 3. I am sorry I lost- my 
payjer which I completed, but I think I 
am right in suggesting that a great many 
of the subjects included in List 3 are 
to-day either exclusively Central or -con- 
current Yes, I think it ttiight be said 
that a number of them certainly are. 

13.136. Consequently it would be fair 
to , suggest ' that- under the present Gov- 
ernment of India ■ Act your eoneurrent 
list . has. always been- treated as 
domihanttv ■ .of-- AH-India importance 
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iiiider tile' 'Cioveniinent of' India- Act as . 
it is to-day, they lieing included either 
in tlu; purely Central List or in the eon- 
current List. M.y suggestion is that 
under the. Government of India Act the 
held wiiieli is now eoncurrent was re- 
gartled in the Government of India Act 
as of All-India importance ? — Yes ; I 
think that generally is so. I think it is 
inevitable under a unitary form of Gov- 
ernment. 

13^137. Quite so. My suggestion, there- 
fore, Secretary of State, is this : That 
it would not be quite correct 'to say that 
a field of legislation which was under 
the Government of India Act regarded 
as of All-India importance is adminis- 
tratively to be hereafter regarded as 
purely Provincial, — No. I should draw 
a great distinction between the conditions 
under a unitai’y form of Government and 
the conditions under a Federation in 
which the Provinces are autonomous. 
We are quite definitely changing the 
foimi of Indian Government from a highly 
centralised Government into a Federal 
Government. 

13 . 138 . But I am only talking about 
the importaiice of the subject, a subject 
wliieb, up to 1001, was regarded as of 
All-India, importance, could not all of a 
sudden cease to be of All-India im-‘" 
portan'ee and become purely a local 
matter. I am aware that a great deal 
of concession lias to be made for the ne^v 
Provincial Government ; the fact that the 
Government of India has up to no'w 
been regarded as more than of local im- 
portance has always to be recognised ? — 
I think it is xeiy dillicult to make such 
a comf)arism5 when it is admitted that 
the form of Government proposed is a 
very differc^nt type of Government. I 
think new conditions enter into the 
problem as soon as you move away’’ from 
a nnitary (fovernment to a Government 
of Federation with autonomous Provin- 
■ces. 

13.139. I will not press the point 
further, but I wanted to draw your 
attention to tlie fact that these subjects 
have hitherto been regarded as of more 
importance than purely Provincial sub- 
jects ”T suppose, however, it would be- 
fair to say that in most* of them adminis- 
tration even 'underba .Highly centralised’ 
Government, has been. Prpvmcial. 


■ 13,140. 'Yes ; subject to the, control of 
the Centre ? — There again, I do not tliiuk 
that Dr. Ainbedkar^s eoniment upon my 
answer quite covers the whole Held. It 
would not cover the traiisf erred field, in 
the Provinces I 

13.141. No, ; that is so. Next, I want 
to .draw your, attention to Proposal 125 ! 
and to Section 45 of the Goveiiiment of j 
India . Act. Section 45 of the Govern- 
ment of India Act is what , is called the 
Obedience Clause, and , lays down that a 
Provincial Govermnent shall be under 
the superintendence or the control in all 
matters relating to the Goveminent and 
its Province and will also diligently and 
constantly inform the Govermnent of 
India of its proceedings in all matters 
which ought in its opinion to be reported 
so as to give the required information. 
Now, what I would like to know from 
you, Secretary of State, is this : What is 
it that you wish to delete from the pro- 
visions and requirements of this Section 
45 f I see you do not want superintend- 
ence. That, of course, is obvious when 
the Provinces become autonomous. You 
want to retain direction only with re- : 
gard to those matters which would be 
non-concurrent? — Yes. 

13.142. And there is to be no control f 
Now the question that I want to ask is 
this : Do ymu desire that the Central 
Government should be kept informed of 
what is happening under the field of 
Provincial administration, and do you 
desire that the , Central Government 
should have the power to call for 
information with regard to the ad- 
ministration of any Provincial sub- 
ject, so that it may inform 

of what is happening ? — ^No ; we do 
not have any such general intention. 
We assume that a,s soon as you set up a 
Federal Government you must then have 
a definite allocation of powers between, 
the Federation and the units. In many 
respects, the clearer you keep that 
division, the less likely it is that respon- 
sibility should be blurred, and the loss 
likely it is that there will be incessant 
controversy between the two kinds of 
Government. Quite definitely, under our 
scheme — ^indeed, it is one of the basic 
pidneiples of it — we now divide up these 
various duties between the Federation, 
the Provinces, and the Imperial Parlia- 
ment. 
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Mr. N, M. Joshi. 

13.143. May I ask a supplementary 
question i As regards tiie point of in- 
foiination Kused by Dr. Ambedkar, I 
want to tisk yon this *. In some cases, of 
tile compilation of statistics relating to 
All-India will be valuable. Such, for in- 
stance, as ligiires of All-India as regards 
Education. At present, altliougk educa- 
tion is a transferred subject, the Goy- 
enmieiit of India issues an All-India 
Eeport. Will the future Government of 
India possess power to collect informa- 
tion as regards transferred subjects and 
spend money upon the compilation of an 
xill-Iiidia lieport '! — Only within the 
sped lied lederal Held : anything outside 
the Ik‘-dernl iicld must be done l')y agree- 
ment. 

Air. iV. .1/. Joshf.] Education is not in 
the Federal field. 

Lord Enstacf * Percii,] I am sure, 
Secretary of State, you are bearing in 
mind that in every Fcnleration, for in- 
stance, in America, tiie research and 
statistical de|)artments of the Federal 
Government go far bevond the Federal 
field ? 

Air. N. JosJii. 

13.144. For instance, in America, they - 
do publish an Educational Report fur 
the whole of the United States f — Yes. 
If Loi’d Eustace will look now at Appen- 
dix VI, List 1, he will see there that we 
have covered bis point, that the Census 
and so on is included in the Federal 
field, and there, I think, we must con- 
sider the point of All -India statistics 
generally — statistics, that is to say, for 
the imrpose of Feclei*ation. 

Lord Eustace Pereij, 

13.145. T do not undersiand quite why 
it is necessary to limit it in that way. 
There is no reason wliy a. Federal 
Govennnent should not publish informa- 
tion and why Its information should be 
entirely confined to the Federal field. It 
is not so in any other Federation I have 
ever heard of — But, surelv a Federal 
Government can only act for the pur- 
poses of Federation. A Federal Govern- 
ment has no locus simidi ■ outside the 
field of Federation. 

13.146. Of course, it cannot publish a 
report on the intellectual and moral pro- 


gress of India if the Provincial Govern- 
ments will not supply the information, I 
agree, but that hardly need be antici- 
pated f — I do not think there is any 
difference of opinion between Lord 
Eustace and myself ; iny comment was 
only directed towards keeping this kind 
of activity within reasonable limits. If 
a Federal Government constantl}^ worried 
Provincial Governments for all sorts of 
information that had nothing to do with 
the Federal ' ■ ■Government, then, I can 
foresee constant difficulties arising be- 
tween them. 

Dr. J5. E. Amhedkar, 

13.147. Might I give this instance 
wducli comes to my mind '? Supposing, 
for instance, in a particular Province, 
criminal proceedings are taken against a 
foreigner and rcfu’eneo is made by his 
Government to the Government of India 
with regard to iho x)rocecdings taken 
against this particular foreigner in a 
Province, and the Government of India 
needs information in order to deal with 
the subject : Would the Government of 
India ho in a position to require the 
Provincial Government to furnish in- 
formation with regard to that subject f — 
Yes, and also to take action. It :)Wpnld 
come within the Held of foreign affairs-.* , 

13.148. I submit that law and order 
would be a transferred subject f — ^That 
may be so, but foreign affaii'S have a 
special reseiwation. This Clause 1?5, 
v/hieli you are discussing now, T think, 
would cover that. Foreign affairs is a 
Federal subject. Under the second para- 
graph of Clause 125 the Federal Gov- 
ernment could gi%a^ directions to the 
Provineia 1 Government. 

13.149. T mean, you s''*e the necessity 
of the Central Government obtaining 
such infoniiation as is nccessaiw for its 
purpose f — Certainly, and I accept the 
need. 

1.3,150. T thousrht T would draw your 
attention to it hoeauso I do not find the 
information in Proposal 125 ? — -T think 
that presupposes obtaining tlie necessary 
infmmation from the Provincial Govern- 
ment. It is intended to. anyhow. 

13,151. Kow, with regard to Proposal 
114, there is a Proviso tacked on to it 
that -the' concurrent power shall not he 
exercised ,so, bm to impose a financial 
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burden. '^Yliat I would like to know is 
this : If there is a dispute that a 
particular proposal does impose a 
hnaiieiai burden, one party contending 
that it does not, another party contend- 
ing that it does, how is this dispute to 
be resolved f Largely and broadly, for 
instance, the Central Government pro- 
poses a new service to be carried on by 
the new Provinces, one could draw the 
eonelusion that such a .thing would 
impose a hnaneiai burden, but there 
might be cases on the border-line where 
there- might be a dispute — As the pro- 
visions stand at present, recourse would 
be to the Federal Court. That may not, 
however, be sufficiently comprehensive a 
method and, as I said the other day, we 
are considering the possibility of some 
kind of arbitral procedure to apply in 
cases that were not suited for settlement 
by the Federal Court. 

‘ - Mr. M, B. Jayaker, 

13.152. It would fall at present under 
panigraph 155 (i) ? — Yes : the Federal 
Court. 

Dr. B. R. Amhedhar. 

13.153. There is just one more question 
I would like ti> ask you, Secretary of 
State, because I am not clear about it. 
What I want to know is this : With re- 
gard to these administrative relations, 
jirst of all, is the Central Government 
bound to employ the Provincial Govern- 
ments as its agents ? — Yes, in the con- 
current field. 

13.154. It is bound to f — Yes. 

13.155. It cannot employ its own 
agents ? — It is our intention that the 
administration in the concurrent held 
should be Provincial. 

13.156. Subject to a question of whe- 
tiler its directions can be given or not — 
that is another matter f — Yes. 

13.157. Then it would also follow that, 
the Provincial Governments are bound to 
take up the ■work of the agency- of the 
Central Government if they are called 
upon f — Yes, under the Federal la-w. , . 

; ' Marquess oi Lothim, - • - . 

” 13,158.'' ''Am I to pnderstand-you' to say 
that ■ the ‘ FedeM' “ Government ■ cannot 


create an agency in the concurrent field. ' 
if it finds that it cannot get adequate 
co-operation from the Provinces, or do 
you expect the .Provinces to do it 1 — Lord 
Lothian was not here when we discussed 
points bearing upon this at some length 
the day before yesterday. My contention 
then was that in the eoncun‘ent field the 
wisest course was to leave the adminis- 
tration provincial. 

13.159. I just ask the question whe- 
ther it would be prohibited — whether 
there was any inhibition on the Central 
Government in the last resort creating ; 
another agency if it chose to do it. 
There would not be any prohibition of 
that f — Provision 113 restricts the Fede- 
ral administration to Federal subjects. 

13.160. Yes ? — That, incidentally, ex- 
cludes the Federal administration from 
the concurrent field. 

Mr. N. M. JosU. 

13.161. May I ask one question on that. 
If you look at Item 21 : Regulation 
of Medical and other Professional 
qualifications : this is eoneurrent. 
Under this it may become necessary to 
establish an All-India Medical Council. 
How can the Provincial administration 
be utilised for forming an All-India 
Medical Council f The Federal Govern- 
ment must possess some power to create 
its own machinery f — do not think I 
have quite followed Mr. Joshi’s point. 
Would he mind putting it again ! 

13.162. Item 21 is : Regulation of 
Medical and other Professional qualifica- 
tions.” This will require the formation 
of an All-India Medical Council -Yes. 

13.163. An All-India Medical Council 
cannot be established through the Pro- 
vincial administrations ; it must be an 
organisafioii of the Federal Government ? 
— I am not quite sure of Mr. Joshi^s 
difficulty. The Medical Council would 
be created by the Federal Legislature, 
but would it be a Federal organisation ? 

lieut.-Colonel Sir Gidney, 

13^164 It is Federal now The point 
is new to me. It is a detailed point. 
If Mr. JosM will let me look into it I 
will', .be glad'Yo " 
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Mr. " N. If. Joshi» 

13.165. On , the same lines, may I ask 
you also to consider ' whether; the Fedei’al 
Government will possess power to create 
a.ii' ^ organisation for , co-ordinating certain ' 
activities where even the Provincial 'Gov- 
ernments want co-ordination. I will 
give you an instance. Supposing all the 
Provincial Governments agree to- have, 
some Agideiiiturai Council, as they have 
to-daj-, or they may agree to have an 
Inspe(3tor-General of Health in India, 
or they may agree to have a sort of 
Tnclustnal Council-— We have al- 
ready covered this point, Mr. Joshi. We 
think that arrangements of this kind 
would probably come about by agreement, 
and if Mr. Joshi will look at Item 42 
on page 115 lie will see that we have 
included a provision to enable the Federal 
Government to undertake wmrk of this 
kind. 

Lieut.-Colonel Sir H. Gidney. 

13.166. Secretary of State, do not you 

[find it in List III, the Concurrent Sub- 
jects, on page 119. Item 21, in reference 
to the former question, the Medical 
Council body : Regulation of medical 

and other professional qualifications f 
— Yes, Sir Henry, it is in List HI 
because the administration would be 
Provincial, hut, as I say, I am looking 
into this point of the Medical Council 
again. 

Mr. N. 3f, JosU. 

13.167. The wmrds ‘'^central agency^’ 
refer to any kind of central organization, 
even in the Transferred and Pi’ovincial 
field f — Yes, to any kind of central 
agency, but, quite obviously, a central 
agency outside the Federal field would 
have to come into being with the agree- 
ment of the Pro\inces. 

Sir Austen Cliamhermn, 

13.168. As yon are refening to Item 
42, may I ask whether the word 
*'L‘ontraI is intended to apply to the 
institutes for research as well as to 
agencies ? I presume it is hot intended 
to prevent a Province from establishing 
a, local ' institute^ of research j 

central is , obviously ' meant ' ’tb pover . 
,both. 


Lord Eankeillour, 

13.169. My Lord -Chairman, may , I ask 
a question on this point to clear up 
something that we discussed the other 
day I Secretary of State, you will re- 
member that under Yo. 125 you told me 
that the use of the vtmrds Federal 
subject covered Reserved subjects T 
throughout the Proposal tr-— Yes. 

13.170. Under Proposal 125, in both 
paragraphs, it will . be the Federal Gov- 
ernment winch will give the directions 
to a^' Provincial . Government with regard 
to the three Reseiwed Services, will it 
not f It says so ?— The answer is Yes 
and No. If Lord Rankeillour means the 
Federal Government giving directions 
just as they would in depaifments that 
were not reserved, the ' answer is No, 
If, however, he means by the Federal 
Government the Governor-General acting 
at his discretion that is the constitutional 
position of the Governor- General in a 
matter of this Idnd. The Federal Gov- 
ernment ill tills case, in the case of a 
Reserved Department, is the Governor- 
General acting at his discretion. Then 
the answer is Yes. 

13.171. In the very next section you 
have The Governor-General will * be 
empowered in his discretion, ” and I 
submit the .natural construction of that 
would be that in the previous paragra]ih 

the Federal Government meant the 
Governor-General on the advice of his 
Ministers f — I do not think it is the 
natural construction, hut if it is we will 
change it. The position is, as I have 
stated it just now ; and that is our inten- 
tion, and we will see that our intention 
is carried out in any future draft, 

13.172. That it shall be the Governor- 
General at his discretion ? — That is what 
it comes to. 

Mr. M. B. Jay alter. 

13.173. May I refer in this connection 
to paragraiih 55 of the Intr<^duction., the 
last four lines The latter provision 
wilL cover all classes of Federal subjects, 
including those administered by the 
Re^rved • Departments!^ This is thb 
materia! sentence : In the latter ' class 
pfj subjects, , the^ directions" will,;. ; of 
course,. bO;;, -issued .by the Governor- 
General’ Exactly! That is just my 

-lip 


point, and that is really the answer, 
under the White Paper, to Lord 
EankiullouPs question. 

Lord Bankeillour. 

13,174-. But you do need to change the 
wording here to make it clear ? — We will 
look into that. If it is needed to change 
it we will change it. 

Lord BanJccilloiir.] Thank you. 

Sir Austen Clianiherlain. 

13.175. May I ask a question before 
we leave the subject ? Secretary of 
State, is there anytliing in India that 
corresponds to Ihe practice we have here 
of leaving orders to be made by His 
Majesty in Council for the execution of 
tile provisions of certain laws that are 
passed by Parliament 1 Is there anything 
equivalent to that in an order by the 
Governor-General or by the Governor- 
General in Council ! — Something in the 
nature of Indian Orders in Council 1 

13.176. Pursuant to Statute f — At pre- 
sent, Sir Austen will remember that there 
are statutory I'ules anade under the 
various Government of India Acts. His 
question is directed to the future — 
whether powers of that kind are in these 
proposals 1 

13.177. Yes, I put that. Would cases 
arise where the Governor-General made 
rules in pursuance of a Statute ? — Yes, 

" but only so far as the Statute said so. 

13.178. Yes but the Statute might for 
convenience of execution provide that 
statutory niles should be made by autho- 
rity of the Governor-General ! — Yes. 

13,170. If lie made such, a statutory 
rule that rule would be a lawful order, 
would it f — YcvS. 

13,180. Then will the Secretary of 
State look at jiaragraph (//) of Proposal 
70 and consider its bearing upon such 
orders when issued by the Viceroy pur- 
suant to Statute in tlie concurrent" held f 
Proposal 70 says : In the administra- 

tion of the government of a Pro^dnce 
the Governor will be declared to have 
special responsibility in reapeet ^of (p) 
securing the execution of orders dawfuljy 
issuei- by the' Governor-&eneraH^f”--“yes!. ■ 

^ 13,281. I ’merely 'want' to call *at' this; 
Moment the attention^ of {he Secretary 

, . ' ' . , '.e-'" 


of state to the fact that apparently in 
pursuance of a Statute in the concurrent 
held, the Governor-General might give 
such orders and that then under Pro- 
posal 70 it wmuld be the duty of the 
Governor to see that they were obeyed ! 
— will look into Sir Austen’s point. 
Offhand, I would say that sub-section (g) 
of No. 70 refers to orders given at the 
Governor-GeneraFs discretion, but I will 
look into the point. 

Marquess of Salishury. 

13.182. I am sure the Secretary of 
State wnll not think I want to catch him 
out in any inconsistency, in this very 
complicated subject, but he told me only 
a day or two ago that Proposal 70 only 
referred to orders given by the Governor- 
General aeting on his special responsi- 
blities ? — That is so, I do not think any- 
thing T have said this morning changes 
that vie%v. 

Sir Amten Ghmnherlam. 

13.183. I think that is exactly what 
you have just replied to me f — ^But I 
will look into Sir Austen’s point. I think 
I see wliat is in his mind. 

13.184. What I thought was that sub- 
paragraph (p) of paragraph 70 might 
perhaps provide a solution of the point 
on which he and I diif erect yesterday 
and I merely wanted to direct his atten- 
tion to it from that point of view ? — 
Thank you ; I am much obliged for the 
suggestion. 

Mr. Morgan J ones, 

13.185. I understood the Secretary of 
State to tell me on Tuesday thot he 
could not oiler sub-paragraph {g) in the 
sense Sir Austen has now indicated be- 
cause it fell within the paragTaph deal- 
ing with special responsibilities ? — That is 
tlie answer I have just gven this morn- 
ing again, but I will look into this very 
technical point again. 

Sir Aiisten Chumherlahi. 

13.186. What I am inviting the Secre- 
tary of State to idb is to consider, apart 
from the technical point, or apart from 
the .meaning of it as it stands in para- 
graph 70, whether that is or is not an 
applicable machinery to the ease we were 
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disenssing ■ tiie day before yesterday ?— 
Yes, certainly. 

Dt. Shafa^at Ahmad Khan, 

13.187. Secretary , of State, in. the list 
of exclusively Federal subjects in the 
White Paper, is it meant that power is 
given to the Federal Government over 
policy legislation 'and administration f— 
Which' items have you got in mind — ^the 
whole list !'■ ' 

13.188. The whole list. What exactly 
is the competence of the Federal Gov- 
ernment ^ Would it extend to policy and 
legislation as well as administration in 
every 'subject from Hos. 1 to 48 ? — Gener- 
ally speaMng, the answer is, Ytes, sub- 
ject, of course, to what we have generally 
accepted as likely to happen in the ease 
of tiie States ; that is to say, the applie- 
tion of a particular piece of administra- 
tion to the conditions of the States 
set out in tln^ Instrument of Accession. 
Otherwise, the answer is generally, Yes. 

13.189. So, generally, the Federal Gov- 
ernment would be empowered to send its 
own officers for administrating Federal 
subjects in Indian States unless and until 
there is an agreement to the contrary f 
— That is SO'. 

13.190. That is slightly different from 
the compromise aiTangement which, was 
arrived at by the Federal Structure Com- 
mittee of 1930, where the function of the 
Federal Government was dilferentiated 
with reference to policy on some sub- 
jects, and with reference to administra- 
tion on other subjects ? — I think what 
would happen, in practice, would be that 
these would be the Federal subjects, and 
then the Instruments of Accession are 
agreed to between the States and the 
Crown, and the particular way in which 
those Federal sul)j(‘ets are applied to the 
Stale then becomes a part of the Treaty, 
but. speaking, generally, these are the 
Federal subjeet.s for policy^ and adminis- 
tration. 

13.191. And legislation — And legisla- 
tion. 

Mr. M, B, Jayaher, 

13.192. May I put a question on that 
point ? Is it intended that in respect of 
subjects Nos. 1 to 48 it is permissible 
for any State when it enters 


Treaty to say that on any of these sub- 
jects it will only federate respect of 
legislation alone, and not in respect of 
policy and. administration f — ^It might 
theoretically be possible for a State to 
make such a claim, but, in actual prac- 
'tice, the Crown, would) refuse an accession 
unless the accession was really upon a 
substantial basis. 

Dr. Shafa^at Ahmad Khan, 

13.193. What I feel is that the 
arrangement arriveidl at in 1930' was clear. 
It differentiated with reference to each 
particular subject the function of the 
Federal Government, and they were in a 
position to know whether a particular 
Federal law applied to all the State’s 
with regard to policy only, or with re- 
gard to legislation f~~I think we found 
when we considered this question in 
greater detail last year (Dr. Shafa^at 
will remember we had a Committee on 
the subject) that the expression “for 
legislation or for administration ” did 
not really carry us very far, and that is 
the reason it has dropped out, but if Dr. 
Shafa’at would like to go into this ques- 
tion in greater detail peihaps we might 
go into greater detail of it in the Com- 
mittee which was suggested this morning. 

13.194. I do not want to cover ground 
which has been covered previously re- 
garding the question of eoncuiTent legis- 
lation, but am I right in assuming that, 
according to the present Government of 
India Act, 1919, the Legislative Assembly 
can ])ass any law, and can thus override 
all the Provincial Legislatures in every 
subject f — That is so. Dr. Shafakxt will 
remember that the previous assent of the 
Governor-General is required. 

, 13,195. Ytes. In 1930, 1931 and 1932 
we discussed and arrived at certain con- 
clusions regarding the distrilmtion of sub- 
jects between Provinces and the Federal 
Government f — Yesl 

13,196. And that had the consent and 
agreement of some very important parties, 
and very important and inllnential orga- 
nisations represented, through the Dele- 
gates in India ? — ^Tas. 

.13,197. €onse<.iuently, this is a factor 
•whieh must be taken into account in 
considering the proposals w])ieh are em- 
■ bodkd in the 'lYhit^ Paper f— -Yes, eer- 
, tainly.,, 
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13,198. I do not say that it is the only 
factor. Of course, I do not regard these 
agreements as settled, nor do L think 
that they cannot be altered, but I d^ 
think that the compromise embodied in 
Proposal 125 (the two paragraphs) did 
represent a measure of agreement between 
people who were very keen on the maxi- 
mum amount of provincial autonomy for 
the Provinces. Then there was the ques- 
tion of sanction. Am I right in saying 
that in many cases it is much better to 
get what is called moral sanction by 
consultation with the Provinces rather 
than trust any particular law f— That 
has always been my view. It is much 
the better course. I think every Fede- 
ration ©vterywhere in the w’orld has 
found the great difficulty of applying 
sanctions 'when sanctions have been 
thought to be necessary. It is both a 
political question and a practical ques- 
tion. Politically it is much better to 
have agreement. Practically it is very 
difficult to find a suitable sanction. 

13,199. And this is the experience also 
of Australia, that the Prime Ministers 
Conference has been able to achieve 
much more than any laAv that has been 
passed concerning the relation between 
the Provinces and the Centre. I would 
like to deal with another point which 
has not been touched so far. I do not 
know what the procedure regarding the 
sun’ender of Sovereignty is going to be, 
but, I take it, it will take the following 
form : The States will surrender sovere- 
ignty concerning their Federal subjects, 
and place it at the disposal of the 
Crown, and the Crown, I take it, will 
then place it at the disposal of the 
Federation. Will it be possible for the 
States later on to resume their sove- 
reignty ? — IS'o ; a bargain is then entered 
into—soinething in the nature of a 
treaty is entered into. ObvioTxsly that 
treaty could not be unilateral, neither 
on tlie side of the Crown, nor on the 
side of the Estates. It is a bilateral 
agreement. 

, 13,209. When the Crown has placed 
the powers acquired! from the Indian 
States at the disposal of the Federa- 
tion for the functioning of the Federa- 
tion then, of course, the Crown cannot 
return it to the Indian States/ It is; 
h part of the Federation Ik a part 
of the Federation, ■ 


' . '13,201.' And they cannot demand to- 
resume it later on ? — No. 

13,202. Connected with this question 
is the question of certain rights which 
had been given by the Indian States as 
a result of negotiations with the Gov- 
ernment of India ; for instance, juris- 
diction over the Indian railways. They 
gave .np those rights through a series 
of Treaties I take it when the Federa- 
tion is brought into being there will be 
no claim on the part of any unit for 
the retrocession of that jurisdiction ‘?-- 
One cannot make a general answer to 
a. question of that kind. It must de- 
pend upon the Instrument of Accession. 
Our desire is that the accession should 
be as full and as wide as possible with- 
in the Federal field. Exactly what will 
happen in individual treaties one can- 
not predict. What one can say quite 
definitely is that the Crown would refuse 
the accession of a State if it felt that 
the State was really not undertaking 
a sufficiency of Federal obligations. 

Sir Ahbar MydarL 

13.203. May I ask a question ? With 
reference to Dr. Shafa^at Ahmad Khan^s 
question, the jurisdiction over certain 
railways has been made over to the 
Crown. The question is with regard to 
the transfer of that jurisdiction to the 
Federal Government, and, therefore, by 
the jurisdiction having been 7nerely ceded 
by the State to the Crown it does not 
necessarily lead to a demand on the part 
of the Federal Government for that 
transfer to be effected ipsa facto ^ f)y 
the Crown to the Federal Government 
without the consent of the State. Is not 
that so ? — I think it is so, but it is a 
technical legal question. As -far as I 
understood it, I think it is. so. 

13.204. I thought Dr. Shafa’at meant 

that the Crown cannot retrocede juris- 
diction to an Indian State simply be- 
cause a State has transferred jurisdiction 
to the Crovrn, and. therefore that when 
the Crown has transferred railways under 
its jurisdiction to the Federation those 
also should ipso facto go ?-“I would 
like just to look into that qiie-stion. Sir 
Akbar is almost always right in his 
Constitutional eomnients^ but I would 
like to look into it before I said Yes 
br"' • No. ■ ' '-i : '■ ■; '•> ' ' ■' ' • 
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13.205. We are very particular about 
this. Secretary of. State. We have trans- 
ferred a tiling to you, to the Crown, but 
it does not necessarily follow that we 
have ipso facto transferred that to any 
other "agency that the Crown may 
choose ? — Yes. 

Sit 3£amibhai' 3£ehta.] That will he 
governed by the Treaties of Accession. 

Mr. Jf. E. Jayaher, ■ 

13.206. May I direct attention to the 
I ro visions of paragraph 132 : existing 
powers of the Secretary of State in 
Council in relation to property allocated 
under the preceding jjaragraph and in 
relation to the aec|uisition of property 
and the making of contracts for purposes 
of governiiient which are not outside the 
Federal and Provinciai spheres will be 
transferred to and become powers of the 
Governor-General of the Federation and 
Governors of the Provinces respect- 
ively.^^ Therefore all existing rights 
that the Secretary of State or the Crown 
possess will under the provision of 
paragraph 132 be transferred to the 
Federal Government ? — 1 think para- 
graph 132 does raise another series of 
issues. I think the questions that were 
addressed to me just now wore mainly 
questions connected with paramountcy. 

Dr. Safa^at Alimad Khan* 

13.207. This, is a vei">^ important point. 
Last year a Committee of B.ep.re 3 enta- 
tives of the Indian States made a claim 
for the retrocession of jurisdiction over 
the Indian railways, and if that claim is 
admitted I do not know how the Federa- 
tion itself is going to deal with it 
p.r. Sliafa’at can rest assured that there 
is no intention whatever of forming a 
Government that you call an All-India 
Federation in which British India and 
the States nominally enter but in which 
one party, whichever it may be, does not 
undertake a sufSeieneV' of Federal 
obligations. 

Hr. Morgan Jones, 

13.208. Might I bring Sir Samuel 
Ifoare’s mind back again to the answers, 
that were given to Mr. Joslii f Sir^ 
Samuel has agreed, I think, that ' the- 
question as to the right , of a Province io 
veto the application of legislation earned 
by the Central Legislature within its own 


territory iS' one of ■ the very ...pgreatest 
possible importance, because it Is true, is 
it not, that one Province may object to 
one type of legislation and another Pro- 
vince may object to an entirely different 
piece of legislation There is no queb- 
tion of a veto, and Mr. Morgan Jones no 
doubt will remember that my answers 
were dealing only with the concurrent 
field.' 

13.209. Yes, I know. There are 23 
subjects in the concurrent field, are there 
not-?- — Yes. 

13.210. It is possible that one Province 
may object, say, to the application of 
legislation carried by the Central Legis- 
lature in respect, shall we say, of No. 6 ; 
another may object to No. 7 ; another 
may object to the whole lot from 13 to 
18, dealing with labour legislation, and 
consequently it becomes of prime 
importance that some sort of authority 
may be provided to the Central Legis- 
lature whereby that may be overcome 
where a Province objects ? — I do not 
want to put myself into the position of 
appearing to argue against uniformity 
of administration in this scheme.^ The 
difficulty is to find a sanction without 
striking at the roots of Provincial auto- 
nomy. The difficult eases and these are 
probably the cases that are in Mr. 
Morgan Jones ^ mind, are cases connected 
with labour legislation. 

13.211. Yes. May I put a question 
apropos of that particular point now f 
The Secretary of State will remember 
that on page 93 we have set out for us 
the composition of the Provincial 
Assembly, Madras, for instance. In 
Madras, there is provided a place for 
six sx>eeial seats <>ut of 215 Yes. 

13.212. In Bombay, seven out of 175 ; 

in Bengal, eight out of 250 ; and in the 
United Provinces, three out of 228. 
Therefore, it is quite clear, is it not, 
that the voice of labour in an area in 
Provinces such as those will be compara- 
tively weak in point of numbers, any- 
how ? — Mr. Morgan Jones will remember 
that those are only the special scats. 
With a fairly wide franchise laliour has 
a great deal of influence in the other 
seats. ' ’ ' ' 

,13,313. I accept that point though I 
may not perhaps attach undue import- / 
snee to the weight of it f-— Under our 
present proposals I think agricultural 
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labour is' something like three-foxirtiis 'of 
the voting power. ' ' 

13,314. That is quite true, Sir Samuel; 

I will not press an argument on that 
point at ail ; but the point * really is 
this : In an area such as this where 
labour in respect of special representa- 
tion is represented in a diminutive kind 
of way, is it not clear that there will be 
less chance for labour to express its 
mind if the Provincial Government tends 
to take an antagonistic attitude in 
respect of labour legislation ?— Yes. It 
is open to question though which Gov- 
ernment is likely to be the more sympa- 
tlietie towards labour, the Federal 
Government or the Provincial Govern- 
ment, I think it is difficult to dogmatise 
that one Government will be more 
favourable than the other, but I admit 
this difficulty with labour legislation, 
13,215. May I put another proposition 
to Sir Samuel f Suppose an Inter- 
national Labour Convention were arrived 
at at Geneva, and the Indian Repre- 
sentation at that Convention agreed to 
ratify it so far as the Central Province 
was concerned, what would be the posi- 
tion of the CeniTai Body which had 
formally accepted the proposition of rati- 
fication if a Provincial Government has 
the right to contract out of it f — The 
Provincial Government has not the right 
tf> contract out of it. An International 
Obligation is included in the Federal 
held. The Provincial Government would 
have no right to contract out of it. The 
trouble arises, though, and it is a trouble 
that has arisen with the Dominion of 
Canada, what sanction can yon apply to 
a part of the Fedei'ation tliat refuses to 
put the Trinity into force ? 

13,21(1 But, Sir Samuel, am I not right 
tliat even though tlie Central Govern- 
ment may liave agreed to ratify the Con- 
vention, ^ the Convention, in fact and in 
pracHce^ would rn>t ))e carried out with- 
out the carrying of a P)i]l l)y the Central 
Legisfature Yes ; and I assume that 
the Central Legislature would earrj;" a 
Bill of that kind. 

13,217. Certainly. I think so too ; 
but, when the Bill has become an Act, 
by the action of the Central Legislature, 

ae'"" L^";und'erstknd it," ""you"';" "IiaVe ■ already 

admitted that the Provincial Goyern- 
still have the right not to 
carry that into operation within its owai 


territory f—No,( not at all. If I gave 
that impression I expressed myself very 
badly. The Provincial Government wmuid 
have no such right. 

13,218. I put that too strongly, I 
admit. The effect, rather, would be this, 
that while the Central Legislature "^vould 
have the right to carry an Act of Parlia- 
ment to ratify the Gonvention, it would 
be possible for the Provincial Govern- 
ment to refuse to carry it out and in the 
view of Sir Samuel there is no niacliineLy 
to compel them to do so It is so ; 
there is no machinery under our present 
Proposals. Directions, of course, would 
he issued to the Provincial Government 
and the Provincial Government would be 
breaking one of the obligations of the 
Federation ; but, when it comes to taking 
action, I fail to see what action can be 
taken. 

Sir Austen Cliamherlam. 

13.219. You say in such a ease it would 
be a matter of foreign relations f— It 
would be a matter of foreign relations. 

13.220. Are they not a reserved subject 
of the Governoi'- General ? — Yes, they are. 

13.221. Then woiihl not 70 {<7) to which 
I called attention apply in that particular 
case, or would it not? — I think that is 
so, and I think the clearer cases could 
certainly be dealt with under the special 
responsibility of the Governor-General. 
The trouble arises in a ease that is not 
very clear-cut, and it is a question 
whether the Treaty is actually being 
carried out or not in a paificular part of 
the ratifying territory. 

Mr, N, IL Joshi, 

13.222. May T draw aftention to the 
wording of item 8 on page 114. Ex- 
ternal affairs, including iTiteniational 
obligations subject to previous concur- 
rence of the units as regards non-Federa! 
subjects.” The Federal Government 
possesses power over ext(*rnal affairs on 
Federal subjects. Kow the quebtion is 
whether the concurj'ent subjects are to 
be considered non-Federal Federal ? — * 
T think I must look into this ])oint again. 
I think here it wnnld be (Carrying onr 
proposals too far to say that a single 
Province migiit veto the ratification of 
an agreement that the rest oj Tmlia 
wanted.. ,I will h')ok into tlie point again. 


13,, 223. Tlie .wording:' sliotild .-be.' 'as 
regards , piirelj^ '"'provineial subjects f— I 
would like to look into it again* 

Sir JLwstew Chamherlam. . 

13.224. I should be very glad if yon 
would Secretary of Stale, because I think 
in answer to me two days ago, yon told 
me that the ratification by the Central 
Government in matters which were in 
the concurrent held would have to be sub- 
ject to the consent of the units. I so 
understood the answer to that effect f— 
I think I was then dealing not so much 
with ratification as legislation ; but, any- 
how, whether I was or whether I was not, 
I will look into the point again in view 
of this discussion. 

Mr. Morgan Jones, 

13.225. Might I follow the point a 
little further, Sir Samuel ? It is to be 
assumed, is it not, that when the Gov- 
ernor-General attaches his signature to a 
Bill carried by the Central Legislatures, 
he thereby attaches authority, as it 'were 
on behalf of His Majesty the King to 
the Bill as such. It becomes an Act of 
Parliament ? — Yes. 

13.226. It is also to be assumed, I take 
it, that the act of the Governor-General 
in attaching his signature, makes that 
Act also an authority for the Governor 
of a Province f — Yes, and to the Province 
and also to the Courts of Law. 

13.227. Kow may I ask : Supposing 
that the Governor of a Province were 
called upon by the Governor-General to 
see to the application of an Act of Par- 
liament within the territory of that Pro- 
vince, what machinery -would that 
Governor liave at his disposal to carry it 
throiigii ? — T am not quite sure whether 
Mr. Morgan Jones means a general 
authority. In the field of the Governor’s 
special responsibilities, his course is clear. 
His order is valid ; it has to he accepted 
by whatever is the appropriate inaehi- 
nery in the Province. 

13.228. That is not my difficulty, Sir 
Samuel— it is the practical application of 
it. I can quite see that the authority 
of the Governor-General would go auto- 
matically to the Governor, and the 
Governor says : ^^I want to apply this 
Act of Parliament in this area ; , follow 
my instructions’’* But the Governor of 


the area- (if I may' use the expression) is 
'on strike. Now vdiat machinery has the 
Governor to a/pph/ this Act in the various 
districts of his Province '? — ^In the field, 
of the special responsibilities, that is the 
only valid order in the Prioiuce. Every 
official, therefore, has to obey Ids order, 
and it goes through the whole machinery 
of the command in the Province, and 
that is the only valid order. Outsidt* the 
field, of his special responsibilities, he has 
no such power. 

13.229. So that if the Central I.egis- 
lature carried a Bill dealing, shall we 
say, with a piece of labour legislation, 
and the Governor of the Province were 
called upon by the Governoi-General to 
apply the Act, he is perfeGly helpless 1 — 
That is the position now. Mr. Morgan 
Jones suggested that in a case of this 
kind, the Governor- General or the 
Governor should go outside the field of 
his special responsil)ilities. That mil 
carry us a very long way ; I think further 
that probably many of us would wish to 
go. It would strike really at the whole 
root of responsible Government. 

13.230. Per contra, if a Province is 
entitled to contract out of an Act of 
Parliament, it is striking at the root of 
Federal authority '1 — I think that is so. 
The trouble comes when it is a question 
of voting money. But I should be glad 
if Members of the Committee and the 
Delegates would think over this very 
difficult question of labour legislation, it 
is a very difficult question ; keeping iti 
mind the two dangers to avoid, nanudy, 
the danger of the unif<)iimty of legisla- 
tion being broken up and the danger on 
tlie other hand of undennining the whole 
basis of resi'3onsible government, bolli at 
the Federal Centre and in the Provinces. 

Sir Atisten C%imberkmi, 

13.231. La]>our is one of i.lie concurrent 
sul')jeets, is it not, S(‘cretary of State ? — 
Yes. 

13.232. Axul, as I understand it, Mr. 
Morgan Jones is putting to you this 
e<ase, that a law dealing with the condi- 
tions of labour is ].>assed by the Feder.ul 
Legislature and assented to by the 
. Govenior-General ; that the Governor- 
General then finds it desirable or. neces- 
sary to issue instructions to the Governor 
of a Province to execute that law. Your 


answers have proceeded upon the basis 
that the (jovernor-Generai had so issued 
instructions to the Governor : is not that 
so f That whs the hypothesis put to 
you f — 1 was . dealing generally 'with the 
question whether outside the field of 
S]3eeial responsibilities, either the 
Governor-General, or the Governor, would 
be able to act at ail. 

13.233. That is a dilfereiit thing. Do 
not let us speak for the moment of the 
field of special responsibilities. I under- 
stood Mr. i\Iorgan Jones to have taken 
as an illustration labour legislation, 
which is a matter of eoneurrent iegislar 
tion in the Concurrent List ?• — Yes. 

13.234. And the basis of his further 
questions to you was, what is the 
Governor to do if he has instructions 
from the Governor-General to execute this 
Federal Law^ passed in the concurrent 
field lii® provincial Government re- 
fuse to do it. I want to ask you w^hether, 
in v'mw of the ans\vers wiiich you gave 
to me yesterday and of the meaning which 
you attach to paragraph 125, the 
Governor-General could issue any such 
instructions ? — I think that is generally 
the casiv— the ctise as I stated it yesterday. 
I was thinking of the case of the border 
line case oL* international obligations ; 
but apart from tiiat, iny answer is as I 
gave it to Sir Austen yesterday. 

13.235. Then, unless the Governox’- 
Generai acts in pursuance of bis special 
responsibility in regard to foreign 
relations, he could give no such instruc- 
tions to the Governor of a Province ^ — 
That is so. 

Mr. Morgan Jones. 

13.236. But even supposing the 
Governor-General could not in fact 
formally issue instructions, my question 
of difficulty still remains. What can the 
Governor do in a Province to implement 
the Bill of the ;Gentral Legislature f — 
My answer is this, Mr. Morgan, Jones : , 
The Governor has no powder except m 
the field of his special responsibilities. 

. ^ - * . Chairman. 

‘ 13 , 237 . Secretary of State, I am ■ sure 
the Committee would desire to meet your 
chnysnlence. " Would you' like us to go 
uow for 20 minutes to paragraphs 130 to 


135, or would you sooner adjourn ? You 
have had a very heavy morning f — I 
would suggest, my Lord Chairman, that 
it might be a good thing to begin upon 
those paragraphs for this reason : they 
look very technical and very formidable, 
but it may be that, after a short dis- 
cussion, we shall find that there is not a 
great deal that arises upon them. I 
could anyhow make an introductory 
observation or two about them, and you 
could then judge whether it was a good 
thing to begin the examination or not. 

Marquess of Salisbury. 

13,238. May I say in oixler to shorten 
matters, that I have looked through 
these matters very carefully, and as fai 
as I am concerned, there are no ques 
tions to ask. The careful scrutiny of my 
colleagues may have found something, 
but my impression is that they are 
nearly all consequential on the rest of 
the document ? — Lord Salisbury is quite 
right. They are purely consequential 
and they are really applying to the new 
conditions the conditions that were, 
generally speaking, included in the Gov- 
ernment of India Act, and I think, if 1 
might just give a short explanation, the 
Committee will see that that is so. The 
necessity for provisions on the lines of 
these proposals arises from the fact timt 
under the existing Government of India 
• Act the Secretary of State in Council 
can alone sue and be sued in i^espeet of 
any rights or obligations arising in eou- 
neetion with the Government of India. 
Thus all the numerous suits to which 
Government is a pai'ty in India are 
necessarily brought in form by or 
against the Secretary of State in 
'Council as the case may be. With the 
in.stitution of provincial autonomy and 
the legal delimitation of the power and 
authority of the Provincial Governments 
of the future and of the Federal Govern- 
ment accompanied by the disappearance 
of the Secretary of State in Council as 
a corpora f ion with sole final authority 
over all Indian expenditure, it becomes 
nec?e«^sary that thf^ ririits and obligations 
of Government in India should be appor- 
tioned between the Federal and Pro- 
vincial Governments I’espectively, which 
will consequently have to be created 
juristic persons for the purpose of suing 
and being sued. At the- same time, it . 
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will obviously be necessary that tiaese . 
■aiuaiges sliouid not affect the .existing 
rights as, against the Secretary; of -State 
iii Coixneil to a greater extent than is 
invoived in the necessary consequence 
that they now become rights as against 
the-- ; Secretary of State. These para- ■ 
graphs are, in short, a translation into 
terms appropriate to the White Paper 
scheme of the provisions of Sections 28, 
29, 30, 31 and 32 of the existing Gov- 
ernment of India Act. 

Zviarqiiess of Salisbur'y.] I have 
nothing more to say, as far as I am 
concerned. 

Sir Aasftoi Ghamberlam.} I have no 
C'luestions. 

Sir 'Reginald Craddock. 

13.239. There is just one question I 
wanted to put, if 1 might, and that is 
as regards (‘laims by pensioners of the 
Services. Hitherto, T understand (it is 
only a theoretical thing, though it might 
possibly arise) that the pensioner has a 
power of suing the Secretary of State 
here in Loiuhm for the alleged non-pay- 
ment of his pension. Under the arrange- 
ments to l>e made, will such a pen- 
sioner, if he had to resort to law, be 
under the necessity of suing in the courts 
in India, or does the Secretary of Slate 
assume responsilxility ? — The right -would 
remain intact and. it might be neces- 
sary to detine it to make it quite clear 
that the right would remain to sue here 
if he wished, or in India. It is the in- 
tention to leave the right intact. 

Sir Huh erf Carr. 

13.240. There is one point I would 
like to ask the Secretary of State about. 
It is in regard to commercial leases. 
A? I understand it- future commercial 
leases will be with the Governor-General 
or the Governor, but that existing eom- 
mereial leases will be transfei'red from 
the Secretary of State in Council to the 
Secretary of State, not to the Governor- 
General and Governors f— Yes, that ’ is 
so. 

Sir Hubert Carr.] Thank you that 
makes it clear to me. ' . . ' 

Mr. IL B. layakerv - . , r 

13.241. May I ask one or two' 'ques- 
tions on paragraph 131. I .suppose .that_ 


refers to ail property in India .wherever 
■situated. It would iiiciude property 
within the territory of the Indian,' States 
also f — Yes, it includes ' any property, 
except the property , that is held under ; 
paramour! tcy. 

13.242. And it includes, under Proposal 
132, outside paramountcy again, , all 
existing property rights, acquisitions, 
etc., within the territory of the Statesi 
outside paramountcy. I know the 
special ease of paramountcy ; I am not 
touching that at the present moment '1— 
Y'es, if it is property of the Crown. 

13.243. I am only asking, because an 
argument has been made that the States 
may have ceded certain rights and «a!r- 
tain property to the Crown, but tiiat 
does not necessarily pass to the Federal 
Governinent as the successor of the 
Crown. Thai is why I am asking tiiis 
question f- — Mr. Jayaker is refening 
here detinitely to property ? 

13.244. Yes I — Nut to jurisdiction,^ 

v'hich is another tiling ? 

13.245. I am jiot speaking of lights, 
wliich come under paramountcy f — No, 
].>nt I made the distinction to be quite 
clear what was the question. If Mr. 
Jayaker is dealing with pro|)e‘rty, my 
answer is Yes, 

Air. M. It. Jayaker.] Property in- 
cludes, nnfortonately, in law, all righto. 

Sir Hari Singh Ooiir.] No, not all 
rights. 

Mr. M. B. Jayaker* 

13.246. Which are vested in a party ? 
— That raises surely another issue. This 
clause here does deal only with pro- 
perty. 

Mr. M. It. Jayaker.] Then the exist' 
ing powers of the Secretary of State 
■will include, will they not, all intangible 
rights wljieh amount to powcu's, outside 
paramountcy f 

vSir 2f.anHhh(u N. 2tehi(t. 

13.247. In relation to property You 
sec here ]>owers in rehitiori to pro- 
perty! ^ ~ 

Mr. M. ‘ B, I ay aker.] I am asking 
' such powers, I am keeping out - 
gide parammintcy altogether. 1 am kee]/- 
Ing to the Federal Held* ' 
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Sir Austen Cliamherlain, ■ " . 

13;24S. Does not tins question .really 
toncli tile same matters as were put to 
your eariiei*, in eoniieetion with the 
other ehuises, in wliieli you said you 
would lik(‘ to lo(.)k i:iu1:her into it ? —I 
tiiink tins is quite clear. It is ]n’oper>:y 
vritliin the ineanin.£>'s of* these sections 
here. Section 130 up to 135, but I do 
not want to have any misunderstanding. 
It does not go farthei' than that. 

13.249. I thought Mr. Jayaker said lie 
was putting his question in relation to 
questions which had been put earlier in 
the day ? — Yes. 

13.250. I thought what he wanted to 
get an answer from you about was the 
railways %vhieh had been transferred ® — 
Yes. ■ 

13,261. The answer which you have 
just given I understand is not intended 
to refer to the transferred administra- 
tion of the railways ? — it simply 
eovers property which is within these 
clauses here, 

Mr. M. B. Jayaher. 

13.252. Supposing the railway was 
transferred with the result that the land 
Cf>vered by the railway line bas become 
the property of the Crown, will it not 
pass under No. 131 f — The jurisdiction, 
surely, !)rings in paramountcy. ■ 

13.253. I am not speaking of the 

jurisdiction ; I am speaking of the 

actual ownership of the land ? — ^Yes — 
the ownership of the land. Is there aiiv 
question about the ownership of the land 
b(*ea.use the ownership of the land is the 
Riatels ownership. 

Dr. B. B. Amhedlnir.] It was given to 
the Federation. 

]\Ir. If. B, Jayaker. 

13.254. It is the property of the 

Crown at the present moment ? — ^Yoti 
mean land that is ceded f 

Mr. Jf. .B. Jayaker.] Yes. 

Sir Akhar II y (lari] I may say that, 
as a matter of fact, up to very recent 
years, the land on which the railways 

are built has never been paid for. . 

Mr. M. E. Jayaker.} Then the ques* 
tion does not arise and it does not fall 
under Proposal, 131. ^ 


Sir Akhar Ilydari.] Therefore that is 
not the property of the Crown. It -would 
be the land of the State. 

Mr. M. B. Jayaker.] I am speaking uf 
those cases where at present the land 
is the properly of the Crown ; does not 
that pass to the Federal Government ? 

Mr. ZafridJa Khan.] With reference 
to Sir Akbar Hydari’s remark, the land 
may not luive been paid for, but in many 
eases of which I know land has been 
handed over without payment^ -to the_ 
Crown and belongs to the Crown, so hirD 
remark that it has not ])een paid for 'does 
not conclude the matter. . 

Sir 3IanuMai N. Mehta. 

13/255. I do not think it belongs to 
the Crown. The Crown at one time used 
to make agricultural profit out if it. 
Now the Government of India say they 
have, no intention of doing so — Apart 
from these wide issues, the answer is a 
simple one. Where the propertj-^ is the 
property of the Crown it is transferred. 
lYhere it is not, it is not transferred. 

Mr. If. B. Jayaker. 

13,266. That is all I want. That is 
irrespective of whether the property is 
in the territory of the Indian States, or 
is ill British India ? — ^Y'es. 

Sir Hari Singh Gour. 

13.257. And by “property’’ you mean 
not only tangible rights and property, 
but also intangible rights and property f 
— I should like to see that question a 
little bit more concrete, not being a 
lawyer. What is in Sir Ha id Singh 
Gour’s mind ? 

13.258. The property may be tangible 
rights in property like immovable ])ro- 
perty, land, and so on, and rights in 
Xiroperty would be property in the legal 
concept, though it is not visible and 
tangible ? — I do not like to give a legal ' 
opinion upon a question of that kind. 

13,259'. May I put it differently — ^Yes. 

13.260. The word “ property is here 
used in the larger sense as including all 
that is, in the legal concept, propertv f 
—Yes. 

13.261. That is right f — ^In the concept 
of property as used in the Government 
of India Act. 
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13,263. Aiid, .defiBed in' tbe General 
Clauses Act f — {Bit Malcolm M alley, ) It 
is a translation of tlie sections to the 
eireiimstanees of the a-ppropriate sections, 
28 and 32, etc., and you will diid it will 
have no larger implication than those 
sections , of the Government of India 
Act.. (Sir Samuel Moare,) And here let 
'Kie -say again,, to 'make it. quite clear, 
that tills is property outside the field ■ 
of ])aramQuntey. 

‘ Mr. Y , . Thomhme, 

13.263. As regards the allocation, for 
i'listance, of the railway propeidy be- 
tween the Federal and Provincial Gov- 
ernments, as Sir Alibar Hydari has just 
said, there has been land which has 
not been paid for, so that the contri* 
bution to the railway property so far 
has come, we may say (it may be very 
little) from the States, and the present 
Government, so in that case will there 
be an allocation of that property be- 
tween the Federal and Provincial Gov- 
ernments and the Governments of the 
States concerned 1 — I would make the 
same answer to Mr. Thombare that I 
made to Mr. Jayaker. If there is Crown 
property (it is a question of fact) out- 
side the field of paramountey, then it 
does come within the provisions of this 
clause. It is a question of fact. 

13.264. But, if it is a question of pro- 

perty within the jurisdiction of para- 
mountey ? — Then it does not come 

within this clause at all, 

13,265- Would it be considered. Would 
it be gone into ; that is ad ? — T think it 
must be gone into. 

Sir AMar Hydari 

.13,266. I want to ask -with reference 
to paragraph 134 ; you have got includ- 
ing existing immunities from Indian In- 
come Tax in respect of interest on ster- 
ling loans' issued or guaranteed by the 
Secretary of State. ” Is there any reason 
why sterling loans have been specified to 
the exclusion of rupee loans It is 
dealing with existing contracts and 
existing immunities. 

13,267. But there are immunities with' 
regard also to rupee loans f — I will! look 
into the point wsed by Sir Akbar., : 


Mr., M, B, Jayaher, 

13.268. There are War loans 'which, are. 
free .from, income, tax t — I had better, 
look into Sir AkbaPs point. I will .give 
him an answer when ,I have consulted 
■my financial advisers. ' The desire under 
.paragraph, 134 is that all existing con- 
'tracts should remain intact, and if para- 
gTap.h 134 .does not cany out that in-,, 
tention we wdll alter the drafting.' , 

Sir Akhar Hydari, ■ 

13.269. You are aware , of the exemp-. 
tion from income tax of Indian Princes 
with regard to a lot of loans which have 
bee,n issue.d with regard ' to which there 
is a special form for Indian Princes, and 
we do not want that that exemption 
should at a subsequent period be called 
into question f — ^We will look into it, but 
our intention is that afl existing con- 
tracts should be safeguarded. 

13.270. A question of drafting : on 
all the revenues of India, whether Federal 
or provincial ’’ — we should have liked it 
to have been said all the Federal 
or Provincial revenues. ” We are not 
quite sure whether “FederaP^ includes 
us or not. 

Major Gadogan, 

13.271. On paragraph 131, I would like 
to ask the Seeretaiy of State how far, 
if at all, one class of propeity vested in 
His Majesty for the Government of India 
is aileeted by the alloeation, namely 
what, for want of a better phrase, I may 
call Military property, baiTaeks, and so 
on. That apparently is not oulside the 
Federal and Provincial sphere, or are 
such properties outside the Federal and 
Provincial s}>here ? — Do you mean both 
in British India and in the Indian 
States ? 

13^272. Yes ? — It would fail, I suppose, 
in British India into the Federal sphere, 
and, being in the Federal sphere, it 
would be transferred always x'eniember- 
ing that Defence is a Eeserved subject. 
In the ease of the Indian States I sup- 
pose there it would be a question of fact 
whether the land had been taken up 
^ under paramountey, or whether it Imd 
'nq.i .In 'a case whex^e it had not, it 
’.would be transferred ; in the ease where 
it had, it wouicl not. 

A n 1 
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Sir' Akhar MydarL ' Major Cadogan. 


13,273. In the case of Defence it would 
remain reserved f — In the ease of Defence 
it would remain reserved, but, techni- 
cal iv, it would be within the Federal 
field. 


13,274. You say property outside the 
Federal field would not be affected by 
this allocation. Therefore, I take it for 
granted that that -which is inside will be 
affected ? — Yes. 


{The Witnesses are directed to withdraw,) 

Ordered : That this Committee be adjourned to Tuesday next at 10.30 a. m. 
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, The Right Hon. Sir Samheh Hoare, Bt., G.B.E,, C.M.G., M.P., Sir Malcolm 
Hailey, G.C.S.L, G.C.I.B., and Sir Findlater Stew'art, KC.B., K.CI.E., 
I;-';,' " C.S.I., are further examined - as follows: 

The Secretary . of State Mr, F. 8. Oo(d'$.] My Lord Chairman, 
will give evidence this morning on para- on a point of order may I make a sug- 
' graphs lOS to 109 of the White Paper, gestion f This question was discussed 
-..which paragraphs deal with Excluded yesterday at Sub-Commiittee D. We 
"Aims. ‘ .. . \ have not had an opportunity of seeing 
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the record of that Coiiimittee and of the 
e\ddenee then given. Would it be of 
assistance to the Committee if the Seere> 
tary of Statens examination this morning 
were postponed a little until we could 
see the evidence given before the Sub- 
committee f , 

CJiadrnian,] I am in the hands of the 
Committee in that matter, 

TFitwcsa {Sir Samuel Hoare)-] My 
Iford Chairman, I hope very much that 
you will not postpone this investigation 
this morning. I think the Committee 
should realise that it does place a veiy 
heavy burden upon me to get up a par- 
ticular body of evidence. I must 
assiinif? that the an^angements will so far 
as possible be followed. I would have 
thought, subject to what the Members of 
the Sub- Committee think, that it would 
have greatly helped them to have had this 
examination so shortly after hearing the 
evidence upon the subject. 

Chairman. 

13.275. Secretary of State, I take it 
also that you would be willing to deal 
in discussion with any points which 
emerge, partly as a result of the exam- 
ination to-day and partly as a result of 
the examination of the witnesses by the 
Sub-Committee 3 msterday f — Certainly. 

Marquess of Salisbury. 

13.276. Perhaps the Secretary of State 
would allow me to ask him this. First 
of all, would he let the Committee know 
what the White Paper means by a “ Par- 
tially Excluded Area.’^ Of course, it is 
evident to some extent, but perhaps he 
might add to that f es, my Lord Chair- 
man. At present there is more than one 
type of excluded area under the Govern- 
ment of India arrangements, the types 
depending, roughly speaking, upon the 
standard of civilisation in the particular 
area. Lord Salisbury will find a detailed 
description of the backward areas on 
page 156 of Yolume I of the Statutory 
Commission Beport. He will there find 
set out in some detail the distinctions 
between one, kind of area and another. 
We now propose to have two classes ■of 
area for these backward distnets, namely, 
an area that would be entirely excluded 
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from the Provincial administration and 
an area that would not be entirely ex- 
cluded, but would be subject to the 
GovenioPs. decision, as to how far the 
Provincial ■ administration should run in 
that area. 

13.277. The Conmiittee has, of course, 

read in Proposal 70 (/) on page 55 of 
the White Paper — ^that is the special 
responsibility proposaI~that : the 

administration of areas declared, in 
accordance with provisions in that be- 
half, to be partially excluded areas,^^ 
That would only be, as it were, a recital 
of what is .subsequently going to be done 
in what we are going to discuss this 
morning, I suppose. There is nothing 
beyond what is repeated in the para- 
graphs now under examination in 70 ( f) : 
it is a cross-reference, as it were f-— Bo, 
it is more than that. Paragraphs 106 to 
109 go further than Paragraph 70 {/). 
70 (/) deals with the partially ex- 
cluded areas giving the Governor 
special responsibility in the partially 
excluded areas. These paragraphs dea.l 
also with the totally excluded areas in 
which the whole administration is the 
Govern or’s administration . 

13.278. I am much obliged. I meant, 
of course, that paragi’aph 70 was really 
a cross-reference to the partially excluded 
areas recited in the paragraphs that we 
ai’e now discussing — Yes, and there is 
the further point that Lord Salisbury 
should keep in mind, namely', that para- 
graphs 106 to 109 deal also with the 
special safeguards over legislation in the 
partially excluded areas. 

13.279. Yes. Then, -^' still keeping in 
mind the relation between paragraph 
70 (/) and these paragraphs, would the 
Secretary of State say how far these 
paragraphs react upon the North West 
Frontier Province f He will remember 
that there are special piwisions in Para- 
graph 70 as to the North-West Frontier 
Pro^dnce. Would part of the North-West 
Frontier Province be a paiiially excluded 
area or all of it No, it would not. 
The , North-West Frontier area, as 
Lord Salisbury knows, is divided into 
two 'parts. There is the administered 

' part and there arc the tribal^ arias. The 
tribal areas are outside Indian adminis- 
•tivatiou altogether. 

m2 ■ 



13/280. Completely, , excluded' f — Com- 
pletely exeluded. The Province itself is 
administered just like any other Pro- 
viiiee, with one Or two specific changes 
due to militai’y .reasons. 

13j281. Therefore^ the North-West 
Frontier Province would not come into 
question as a partially exeluded area at 
all No. 

13.282. Then in regard to these ex- 
eluded areas and partially excluded areas 
ther (3 must necessarily be a special staff 
associated with the Governor iin whatever 
cas {3 it may be. He must have a special 
staff to adniinister them, I suppose f — In 
the exeluded areas, certainly. In the 
partially excluded areas, so far as the 
Provincial administration does not cover 
the whole field. 

13.283. It is a question of degree in 
the partially exeluded areas f — It is a 
question of degree. 

13/284. The Secretary of State will 
know that several of us have been in these 
discussions very uneasy as to where the 
staff is to be drawn from for these pur- 
poses. We anticipate, of course, that 
under the new state of things, if it comes 
into being, there will be a great diminu- 
tion in the European employees of the 
Government of India and the Provinces, 
and we wonder where all the staff is to 
be raised from wliich is to take charge, 
let us say, of tlie excluded areas, or, to 
some extent, of the partially excluded 
areas f — The staff will be just what it is 
now. These Services will not be special 
services for the excluded areas. The per- 
sonnel will be drawn from this or that 
of the existing services. 

13/285. But the staff will have to be 
fairly extensive, will it not ? — No, I do 
not think so. I do not see why it should 
be any more extensive tlian it is now. 

13,286. But there will not be the same 
scope as there is now For instance, -if 
I might give a concrete ease, take the 
ease of the totally excluded area, namely, 
thf' Assam area : that is the really only 
totally excluded, area that we propose. I 
would iraagine that so far as numbers go, _ 
even there the personnel of the staff is a 
comparatively small one. I do not know 
wheilier Sir Malcolm could give'.me some’ 
j.bout it; {Sir Makolm 
T &ink it 'is 'actually four or 'five officers. 
(Sir Hoarc.) Sir Malcolm' says, it 


would be four or five senior officers in 
all the Assam Districts. (Sir Malcolm 
Hailey.) Superior officers. (Sir Samuel 
Hoare.) Who would, of course, presum- 
ably be Secretary of State servants and 
recruited just as they are now. 

13.287. Wni Assam be a partially ex- 
cluded area ? — No ; the Assam tracts are 
totally exeluded. 

13.288. And in the same way, the tribal 
area on the North-West Frontier is 
totally excluded ? — The tribal area is out- 
side Indian administration altogether, 
and therefore it does not come into these 
proposals at all. 

13.289. That is controlled by . the 
Viceroy himself f — Yes, it is controlled 
by the Governor acting as agent for the 
Viceroy, as far as you can accurately 
use the term control. 

Marquess of Beading. 

13.290. May I ask a question ? I am 
not quite sure that I caught the answer 
that the Secretai’y of State gave. Did 
you say, Secretary of State, that the 
only totally excluded area that would 
come under this discussion would be 
that of Assam ? — That is our proposal. 

Marquess of Zetland. 

13.291. Secretary of State, I am not 
quite clear with whom would the officers 
who are in charge of the excluded areas 
correspond ? — ^In the case of the totally 
excluded areas with the Governor. 

13,292-. Direct with the Governor f — 
Certainly. In the case of the partially 
excluded area with the Governor so fai’ 
as they are not working under the Pro- 
vincial Government. 

13.293. That is to say, with- the Gov- 
ernors personal secretariat f — Yes, that 
would be so. 

Marquess of Salisbury. 

13.294, Then, may I take the Secre- 
tary of State to the paragraph he re- 
ferred to just now— paragra])li lOS — 
which deals with legislation ^ Prima 
facie, I gather that no Act of either 
Legislature, that is to say, the Central 
Legislature, or the Provincial Legisla- 
ture, will apply to the partially excluded 
areas, but by leave of the Governor they 
; may f — ^Yes, ■ that is so. 
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13^295. But they' , may. That, is' the 
point, is not it f — Yes. 

13.296. With or without amendment. 
When.' the 'Viceroy gives leave he may 
say : Subject to such amendments I — 

Yk'. 

13.297. He has complete control in that 
way f—'Yes. 

13.298. Now, in those circumstances as 
W'e have to ■ contemplate the ease when ■ 
legislation may apply to them, would the 
Secretary of. State kindly look at para- . 
graph' ',.109 ' 'where he will 'see, I think, 
that there is a draftmg point 'which has 
got to be borne in mind f — I only call 
attention to it because it leads to some- 
thing else. It reads like this : “ Rules 
made by the Governor in connection with 
legislative procedure will contain a pro- 
vision prohibiting the discussion — as it 
reads literally, he must prevent all dis- 
cussion. That is clearly inconsistent 
with what we have just l3een saying in 
No. 108, that in certain circumstances 
the legislation may apply. It should be 
“ may,” not “ '^ill f — I think Lord 
Salisbury is not drawing a distinction 
between the totally excluded areas and 
the partially excluded areas. 

13.299. I am speaking of the partially 
excluded areas f — In the case of the 
totally excluded areas discussion is 
barred. In the ease of the partially ex- 
cluded areas discussion can be allowed 
under the provisions of paragraph 109. 

13.300. So it only applies to the Ex- 

cluded Areas, but then there is a sen- 
tence at the end : enabling the Gov- 

ernor, at his discretion, to disailo'w any 
resolution or question regarding the ad- 
ministration of a Partially Excluded 
Area f—ltes. 

13.301. So I luiderstand (I think that 
is a complete answer) that it will be in 
his power to allow it in the Partially 
Excluded Areas f — ^Yes, for this reason^ 
that in the Partially Excluded Areas the 
administration will be to some extent 
under the Pro\lncial Govemnent, and it 
therefore seemed to us justifiable to draw 
a distinction bet-wecn a discussion rais- 
ing questions of the Provineial adminis- 
tration and a discussion for which only 
tlie Governor himself was responsible. 

Marquess of Salisbury,] T am _ much ; 
obliged. The Secretary of State has 
entirely disposed of that drafting point. 


Ai’chbishop ' ' of Can t erhury. 

13.302, May I just ask a supplemen- 
tary question upon that f Is it meant by 
paragraph 109 that the Governor is 
totally prohibited from allowing any ques- 
tion to be asked in the Provincial Legis- 
lature on a matter alfecting an Ex- 
cluded Ai*ea, or is it only giving* him 
power at his discretion- to prohibit f— In 
the case of a Totaily Excluded Area 
discussion is barred. In the case of a 
Partially Excluded Area discussion is 
admissible. 

13.303, So that not even any question 
could be asked in the Provineial Legisla- 
ture on a matter %vbicii would aifeet an 
Excluded Area. I can imagine eases 
arising where the question would be very 
natural ? — That is our present intention. 
It has been urged upon us that discus- 
sions may be very dangerous in their 
reactions upon some of these very mid 
districts. I gather that the experts %vho 
gave evidence last night at the Sub- 
Committee very 3nueh emphasised that 
reason, and it is because of that that 
we are nervous of discussions about the 
affairs in a Totaily Excluded Area. After 
all, there is only one Totally Excluded 
Area in the whole of India, namely, the 
hill tracts of Assam. 

13.304, But, of course, the Governor 
would have perfect power to say, This 
is a question which it is not expedient 
to ask,^^ and then it is ruled out ; but 
this would prohibit him in any sense 
from allowing a question even if it was 
a natural and inoffensive one f-- Yes. It 
is one of those difficult questions where 
a good argument could be made on both 
sides. I think I niiglit say in reply to 
His Grace that you do not want to create 
grievances of people wishing to ask a 
question and every time the Governor 
having to tell the questioner that he 
cannot ask it But it is one of those 
difficult questions, I quite admit We 
have been very much indueneed by the 
opinion of the men who have actually 
been administering these Backward 
■Districts, and they lay great stress upon 
the danger of questions and of dis- 
cussions reacting upoii these more or less 
fcmemlised tracts. 

Mr. Jf, M* Jayaher, 

■ '■ 13,306. Then under paragraph 109, 

. you stated, Secretary of State, it is nqt 
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peiraissible to , the Governor to loake ^ a 
rule, making it depend upon Ms dis- 
cretion to allow disenssion or asking 
questions Not for a Totally Excluded 
Area. For a' Partially Excluded Area, 
yes. ■ 

18,300'. I am speaking of a Totally 
Excluded Area No, under paragraph 
109 it is not. 

Marquess of Salisbury. 

13.307. At any rate we are quite clear 
that in a Partially Excluded Area there 
may be discussion in respect of the 
Partially Excluded Area f — Yes, with the 
Governors approval. 

13.308. If the Governor permits it ? — 
•Yes, 

13.309. By that the Secretary of State, 
of course, means that in respect of those 
areas his Ministers will have the right to 
approach him on a subject and advise 
him upon it f — Yes. He could act at his 
discretion. 

13.310. They will, therefore, have 
access to him on all those subjects f — 
Yes. 

Marquess of Feadiny.] May I ask one 
question on that ? 

Mai'quess of Salisbury.] If you please. 

Marquess of Beading. 

13.311. As I understand the language 
of paragraph 109, Secretary of State, the 
Governor only inteiwenes if he wishes to 
disallow ; it is not a question of his 
having to give permission. I am dealing 
only with the Partially Excluded Areas. 
There is no question there of his having 
to give permission for a question to be 
asked. As I read the imle, it means 
that he has the power to disallow a 
question or to disallow discussion f — That 
is so. 

13.312. But in the ordinary course, as 
I read this nile, there will be the right 
to discuss and the right to ask a question 
and it will only be when the Governor 
at his disei'etion thinks that the ques- 
tion should be disallowed or the dis- 
cussion prohibited he would then inter- 

' vene ; that is right, is it not f I read it 
80, because we were discussing it on the 
basis just now that there could ' be no 
discussion unless the Governor allowed 
it ''in an Excluded Area^'"! was 'pointing 
' out that if read Rule 109 aright 'that 


'is not so. It is the Governors discretion 
to disallow ?— -In' ' the' ease ' of partially 
excluded areas. 

13.313. I am only speaking of that 
Yes, that is so. 

Marquess of Salisbury. 

13.314. And if the J^Iinisters may ad- 
vise, then it also follows that the mem- 
bers of the Legislature themselves may 
ask to be allowed to discuss it '? — Yes. 

13.315. And, in point of fact, there 
will be discussions and onght to be dis- 
cussions upon the partially excluded 
areas f — I think there might be. The 
Provincial Administration, as I say, will 
be functioning in the area. You could 
not withdraw- that field totally from the 
discussions of the Provincial Legislature. 

Earl Peel] But the discussion I sup- 
pose will be only so far as the Provincial 
Government has authority over the parti- 
ally excluded areas. It will not apply to 
that portion of the administration which 
is restricted to the Government. It will 
not apply over the two fields. 

Marques's of Salisbury- 

13.316. It will not apply to the ex- 
cluded areas ? — It will not apply to the 
totally excluded areas but there will not 
be two kinds of Government in the par- 
tially excluded area. There will be the 
Provincial Government controlled to the 
extent that the Governor thinks fit. 

Earl Peel, 

13.317. I gather that in the partially 
excluded areas there was a sort of 
divided authority, was there not 1 — No, 
the administration is the Provincial ad- 
ministration, but subject to these safe- 
guards in the hands of the Governor. 

13.318. So there might be no restriction 
therefore f — ^No, thei-e might not be. 

Marquess of Salisbury. 

13.319. This question might arise out 
of what Lord Peel has asked the Secre- 
tary of State : Could he give us some 
idea of in what respect an area would 
be dealt with as partially excluded f 
Would! it be, say, law and order excluded, 
or would it be a certain area of subject 
■excluded, or a certain territorial area 
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excluded f — No, .it ■ would not' be a terri- 
torial area ; it would be the exclusion of 
certain subjects. Let me give Lord 
Baiisbriry one or two cases, that occur to 
me. Tlie kind of eases that might make a 
great deal of trouble in these areas would 
be eases dealing with the transfer and 
possession of land. The Governor, pro- 
bably, would exclude the Provincial legis- 
lation or the Provincial type of adminis- 
tration to that extent from the back- 
ward tract. Again in the case of the 
administration of the police ; in certain 
of these areas, I am told that law and 
order is veiy effectively maintained by 
the headmen of the villages. In an ad- 
ministrative case of that kind, I imagine 
that the Governor would exclude the 
ordinary police administration from the 
bac'kward tract. 

13,320. But, in respect of all these sub- 
jects which are excluded, the Ministers 
would be in a position to approach the 
Governor and advise him to make 
changes ? — Yes ; in a partially excluded 
area they would be. 

13,3)21. (That would be so. And the 
members of the Legislature in the same 
way, unless they were definitely for- 
bidden from discussing it, might press 
the responsible Government to approach 
the Governor f — Yes. 

13.322. I only want the Committee to 
have it quite clearly in their minds. 
Even in the case of partially exelirded 
areas, and even in those parts of the 
administration which are excluded, there 
the local legislatures and the local gov- 
erjmient would still have an oppor- 
tunity of access and infiiience. That is 
rvhat is intended ? — ^Yes, and Lord Salis- 
bury will remember that they do liave 
that access now. In all the partially 
excluded areas in our scheme there is 
possible this kimli of discussion and 
influence now. In the partially excluded 
area, we are really going on very much 
yvith what is the present pi*oeeeding. 

Archbishop of Oanterbury, 

13.323. Secretary of State, just one 
question on paragraph 106 ; His 
Majesty -will he empowered to direct 
by Order in Council that any area within 
a Province is to be an ^Excluded 
Area ^ or a Partially'' Excluded 


Would that ' mean tha.t, the ■, Governoi, 
would consult the I^^rovineial Legislature 
on 'the matter before he came, to this, 
decision, or would he decide entirely, .so 
to say, olf his. own bat.? — The object, of' 
paragraph of 106 is really tins. r, I think' 
we intend, subject to what the Goininittee 
say, 'to put in a schedule of these totally 
excluded areas and of the partially ex- 
cluded areas in some 'form in the Consti- 
tution Act. The kind of eontingehey 
therefore that His Grace contemplates 
would not arise. It will be in the Con- 
stitution Act ; but it is necessary to have 
provisions for making future alterations 
in the boundaries. We do not contem- 
plate that it will be necessary in the 
future to bring in ne'vv tracts ; we rather 
contemplate that as the standard of 
living rises in some of these tracts, so 
it may be possible in the future to bring 
them more under the general adminis- 
tration, but, apart from that, I think 
it is necessary to have some power resid- 
ing in the Governor-General and the 
Governor to make alterations of a small 
kind in the actual Frontiers, and nothing 
more than that is contemplated under 
paragraph 106 ; but if the Committee 
thought fit, I think there is a good deal 
to be said for ha.ving a schedule of these 
areas actually in the Act. It will then 
show that the framers of the Act have 
no intention of withdrawing large tracts 
of territory from the ordinary adminis- 
tration in India, and it wdll also show 
definitely the kind of tracts that we have 
in mind. 

13.324. Any such schedule would be 
subject to power given in the Act for 
revoking or altering the schedule ? — That 
is what paragi’aph 106 does. 

13.325. That would be included in the 
Act ? — The form, your Grace, that it 
would probably take, would be that of an 
Order in Council ; the form which the 
revocation of any provision, including 
those relating to backward tracts, would 
take, "would probably be that of an Order 
in Council. 

13.326. But the power to vary the 
schedule which would be included in the 
Act would be safeguarded in the Act 
itself I — As at present proposed, it would 
rest with the Governor and the Governor- 
General, 
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Marquess of Salishury. 

13.327. I tbink His Grace means that 
if it was put into the schedule there 
would be words in the Act giving power 
to apply paragraph 106 even in the case 
of a schedule to an Act of Parlia- 
ment "—Subject to rvhat restrictions 
Parliament liked to put upon those 
powers. It laight define tiie power of 
alteration as the power of altering small 
details of boundaries, and for any 
]>ioger (luestioii it raight prescribe the 
procedure of Order in Council here. 

Sir Atisten Chamberlain. 

13.328. Paragraph 106, as I read it, 
deals entirely with Orders in Council ? — 
Yes. 

13.329. ^ ^ His Majesty will be eni- 
Dowered to direct by Order in Coun- 
cil ?— Yes. 

13.330. Or by an Order in Council to 
vary those orders '? — ^Yes. 

13.331. His Majesty’ in Council ” 
means I£is Majesty advised by the Sec- 
retary of State f — Yes. 

13.332. Then the Secretary of State 
has once or twice said : The Goyer- 
nor-General or the Govenior — ^Yes. 

13.333. ^ ^ Advised by the Governor- 

General or the Governor ? — ^Yes. 

13.334. But it is not proposed, is it, 
that there should be any Orders in 
Council issued on the advice of the 
Viceroy ? The authority to tender ad- 
vice to the King would be the Secretary 
of State ? — That is so. 

13.335. And, in so far as the Viceroy 
or the Governor comes into it, it is as 
an adviser to the Secretary of State f 
—Yes, at his discretion, that is to say. 

Ijord Hardinge of Penshiirst. 

13.336. Should that not be defined ? 
— ^It would have to be defined in the 
Act, no doubt. 

Marquess of Zetland. 

13.337. Secretary of Stale, paragraph 
107, the first two lines, dearly refer to 
partially excluded areas in which the 
Governor will be declared to have a 
special responsibility. The next two 
lines in the same paragraph appear . to 
deal with wholly exehided areas : m 
that $0 Yes. 


13.338. With regard to the admini- 
stration in the partially excluded areas, 
there will be, as I understand it, a 
system of dual control f— It is control 
subject to the Governor's supervision. 
There would not be two administrations. 
There is one administration applied to 
the backward tract in the way that the 
Governor says it should be ai>plied. 

13.339. Yes, but I am looking at the 
question from the point of view of the 
District Officer f — Yes. 

.13,340. In the case of a partially ex- 
cluded area, will the District Officer 
correspond exclusively with the respon- 
sible Government, or will he correspond 
ill respect of certain subjects direct with 
the Governor to the exclusion of the 
responsible Goveimnent f — He woiild 
carry out the Governor’s instructions as 
to how he should correspond. Tire 
Governor would be perfectly free to 
make wffiat rules he though.t fit. 

13.341. I see. Tlien the Governor 
might instruct the District Ofilcers to 
correspond direct with him in respect of 
certain subjects of the administration. 
Is that so ? — He might, certainly, .if he 
wi.shed. I imagine what would happen 
(1 do not know what Sir Malcolm would 
say about tliis) would be that he would 
ask to be informed upon certain cate- 
gorical types of quesiions, and he would 
ask to have certain papers always sent 
to him .and to be kept informed, to 
take a concrete instance, when the man 
on the spot disagreed with what people 
were trying to make him say. 

Sir Eari Singh Gout, 

13.342. Is that your conception of 
the Governor-Genei’al ’s special respon- 
sibilities generally — Ho, I am dealing 
now with the partially excluded areas. 

13.343. Yes, but that is covered by 
paragraph 70, clause (/). Are your re- 
marks confined only to paragraph 70, 
claiiso (/) I — Yes. I am dealing now 
with the excluded areas only. (Sir 
Malcolm Hailey.) I think that we might 
envisage the partially excluded areas as 
under ordinary district administration 
in all their incidents, but with the 
power to the Goveimor to override 
Ministers in discharge of the special 
responsibilities for those areas, aYid in 
pursuance of that power he might give 
directions that particular classes of 
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•eases referring to those areas sliould al- 
ways eome to him. I would myself 
imagine that they would come up in the 
ordinary way to the Secretariat, but the 
Governor^ in order that he might , he 
kept informed as to what was happen- 
ing in those partially excluded areas, 
would direct that certain classes of 
cases should always come to him after 
they had been seen by the Minister, 
and ill that way he would be able to 
discharge his special responsibilities 
and, , if' necessary, override the 
Minister. But for all ordinary pur- 
poses those . partially excluded areas 
would be jiart of the general admini- 
stration^ that i^, for adminlbtrative 
purposes, but for legislative purposes 
there might, under the provisions of 
paragraph 108, be certain Acts which 
did not apply to them or, under the 
second part of paragraph 108, there 
might be special regulations ivhieh 
did apply to them. That is for legis- 
lative purposes ; but 1 have described 
the position above for administrative 
purposes as being one of ordinary ad- 
ministration subject to any special 
orders given by the Governor in dis- 
charge of his special responsibility. 

Marquess of Zetland, 

13.344. I tliink I see how it would 
work in practice. What you have said 
%vould apply, would it, to the admini- 
stration of a special regulation passed 
by the Governor for a partially ex- 
cluded area ? What I .mean is this : 
Supposing the Governor enacts a 
special regulation for a patiially ex- 
cluded area, the administration of that 
regulation would come in the first in- 
stance to the Secretariat of the 
responsible Government f — 

13.345. But it would have to come up 
to the Govenior in addition to that 7 — 
••Yes. 


13,346. Secretary of State, just go 
back for one moment to the point Lord 
Salisbury made. The word provi- 
sions ^ ' in paragraph 70, I think it is, 
really means the regulations ; it is the 
same thing as the regulations under 
paragraph 308, is it not, or does it eon- 
template anything else f — {Sir Samuel 
Moare,) I do not quite fallow, the que$-' 
tion. ’ 


13,347.. ParagTaph ,70 . (f) , states ,: 

The administration of areas declared, 
in accordance with provisions in that 
behalf, to be partially excluded areas 
Those provisions are really the same 
tiling, are they not — I ask the question 
— as the regulations under paragraph 
108 -Paragraphs 106-109. 

13.348. I meant particularly that the 
Governor ■would be empo-wered to do 
various things and you use the word 
‘ ^ regulations 1 — Yes, but it is ■wider 
than paragraph 108; it is paragraphs 
106-109. 

13.349. It refers to what will be pro- 
visions in the Act as well as to regula- 
tions of the Governor and Orders in 
Council f — ^Yes. It refers to ail the 
powers in paragraphs 106-109. 

Archbishop of Canterhurij. 

13.350. Might I supplement that. 
Surely as paragraph 70 (/) is drafted, 
these provisions merely refer to the 
declarations of certain areas to be 
tiaily excluded areas. It is in accord- 
ance with j'lrovisions in that behalf — 
that is the declaration of certain areas 
to be partially excluded areas. It does 
not refer as it stands to paragraphs 
106-109 f — I think His Grace is right. 
It does speeificaiiy deal with paragraph 
106, but it is intended to bring in xiara- 
graphs 107, 108 and 109 by inference. 

13.351. Then paragraph 70 (/) does 
not quite carry out what is intended as 
it is drafted ? — I will certainly look 
into the question of drafting. I think 
it does but I will look into it. 

Lord BafiiJzeUIotir. 

13.352. I think that is cleared 'up as 
far as it can be cleared up for the 
moment. W^oiild it be true to say, 
speaking very generally, that the posi- 
tion of the Governor with regard to an 
exclnded, or perhaps to some extent, to 
a partially excluded area in a Province, 
would be very similar to that of the 
Governor-General with regard to re- ' 
served services. There would be an 
analogy between the two 9 — There would 
be an analogy certainly betiveen the 
Goveimor-Generai with the reserved ser- ■ 
vi<ics and the Governor with the totally 
exeludetl areas, 'but not the Governor 
with the partially excluded areas. '■ 


Lord BankeiUoiir, 
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13,853. Except in regard to certain 
subjects Yv^hich were therein reservc<i to 
him under ills orm regulations 1 — ^Yes ; 
but I do not think that makes an 
analogy. The things are really in 
different eategories. In the one case, 
departments are actually reserved ; in 
the other case, they are not, an4 I 
tliink the analogy is between the Gov- 
ernor-General with the reserved depart- 
ments and the Governor of the Pro- 
vinces with the reserved areas. 

13,354. Would yon say that paragraph 
23 on page 12 of the White Paper 
would really apply in the Provinces ? 
It says Although the reserved de- 
partments will be administered by the 
Governor-General on his sole res- 
ponsibility, it would be impossible 
in practice for the Governor-Gene- 
ral to conduct the af airs of these 
departments in isolation from the other 
activities of his Government, and unde- 
sirable that he should attempt to do so, 
even if it were in fact possible \ Would 
he not have to explain and discuss his 
policy with regard to excluded areas with 
Iiis Provincial Ministers ? — I think in the 
case of Partially Excluded Areas cer- 
tainly and in the single ease of the one 
Totally Excluded Area, just as much as 
he wished to. I do not at all want to 
see an irrcY'Ocabie division between the 
two. Tile whole basis of our proposals is 
assumed to be the basis of co-operation. 

13’, 355. There might ])e persons who 
would have their representation in the 
Province who might have interests- in 
the Excluded or Partially Excluded 
Areas, and naturally they would press 
hmi on Ins policy" with regard to them 1 
— Certainly, and that is the ease now. 

13,350. What would be the difference 
between the Governor’s power in a 
Totally Excluded Area and the Chief 
Commissioner’s power in a Chief Com- 
missioner’s Province ? — Tlie Chief Com- 
missioner in the Chief Commissioner’s 
province is really much more a Federal 
olBeer at the head of a Federal unit. 

13.357. You only propose to have one 
Totally Excluded Area, do you not 1 — 
That is our proposal. 

13.358. Is there any advantage in 
having that attached to the Province at 

'••■all’ 'rather than the ■ Commissioner's Prp- 
. ' Yinee T ’ Is it" not large' enough'?— The 


whole basis of our proposal is that this 
particular area is so distinct in many 
ways from the rest of India that it has 
to be excluded altogether from the 
ordinary administration. A Chief Com- 
inissioner’s Province does not go half as 
far as that. 

13.359. Then the Governor of Assam, 

I suppose it would be, would have cer- 
tain powers in this area or a Chief Com- 
missioner would have in Baluchistan, 
would lie f — It is very difficult to draw 
a close analogy, because Baluchistan is 
such a very unique territory in many 
ways with the interlocking of the Indian 
States and so on,, and the tribal tracts. 

13.360. Then in the Andaman and 
Nicobar Islands, I would say ? — He would 
have greater powers. 

13.361. Might it not (I do not ask you 
for a direct answer to this question) be 
desirable, having regard to the very 
special circumstances of this area and 
the fact that it will require greater 
powers, that he should not be open to 
any kind of pi’essure from the Provincial 
Legislature and Ministers ? — That is just 
the object of paragi’aph 109. 

13.362. But might not it be better 
secured by putting it under a Chief 
Commissioner with perhaps wider powers? 
— I think exactly the opposite would be 
the result, and I think by making* it a 
Commissioner’s unit you will then bring 
it into exactly the same kind of category 
as these other Commissioners’ units, in 
•which there would be likely to be much 
mpre influence and interference bronAit 
to bear from the politicians. 

13.363. Federal pressure in the Chief 
.Commissioner’s Province ? — It does not 
matter which. If Lord Kaukeillour has 
in his mind a preference for bringing an 
area like this directly under the Gov- 
ernor-General and taking it out of the 
Governor of the Province, I think he 
will find that that change would be a 
mistake, for this reason : It is very im- 
portant for these districts to have ].)eople 
dealing with them who really know in de- 
tail the local social and economic con- 
ditions. lYe are definitely of opinion, 
after some of the most expert opinion 
upon it, that they are much more likely 
to be treated sympathetically and in- 
telligently if directly connected with the 

' -Province, that is to say the Governor 
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of the Province^ rather than with any 
more centralised machinery.^ Our^ pro- 
posal is definitely, as we believe, in the 
interests , of the Backwards Tracts. , 

13.364. I imy say that all I was 
driving at was that it should be rather 
the special responsibility of the Governor- 
General than be mixed up with any Pro- 
vincial politics f — I do not think it is 
mixed up with any Provincial polities. 
Under paragraph -10'9 we have gone as 
far as we can to prevent it being mixed 
up w'itli Provincial polities. 

13.365. It is just a matter of opinion. 
You have come to the conclusion that 
the special interests will be protected in 
that way f — That is the dehiiite view of 
the people I have consulted both on the 
spot and here. 

13.366. Then might I ask for a moment 
about the internal powers of the Gover- 
nor. For instance, will ho [> 0 . nlde io 
have Ills own special police force for the 
Excluded Areas which w^ork under him 
directly ? — He could have whatever he 
wanted. 

13.367. And the money for that will 
be non- VO table f — Yes. 

13.368. Now the only other thing I 
want to ask you is this. I presume that 
in various places there are groups of 
scattered aboriginal tribes wbieh it would 
be ini]>ossibIe to m/ike excluded areas, 
and yet you might want completely to 
exclude them from the ordinary Provin- 
cial Government. Could you have any- 
tiling in the natuiu of some special in- 
spection or protection of them f — I can- 
not think of any group of that kind 
that it would be likely that we should 
want to exclude from tlie Provincial ad- 
ministration. There is at present a pro- 
eediD'e to deal with these scattered bodies 
of backwMi’d people under an Act called 

Rcbeduled Districts Act of 1874, and 
J think in anj new constitution there 
vmuld Imve to be similar powers of that 
kind. The difficulty, Lord Hankeillour 
•will see, is really a practical difficulty. 
You have got these small bodies of people 
scatteaTd in and out of the ordinary 
life of a Province. Practically it would 
be quite impossible to exclude them from 
the Provincial Legislature. What you 
can do under this Act is, to ensure, that 
there is special tre<atment for then^ 


13.369. Will that be dctoitely con- 
tinued ■ in ..the Constitution Act f— (Sir 
Malcolm Hailey, ) The Scheduled Districts 
Act of 1874 is an Indian Act, Sir, and, 
subject to anything tliat may lie said 
in the ; Constitution Act, that would i-lill 
'■remain in force. The Committee may 
have to consider afterwards how far they 
would provide specially for ilie continua- 
tion of that Scheduled Districts Act. If 
I might explain it to the Committee, the 
ie£feet of that Act is that in regard to 
certain areas referred to in the Act i.he 
Local Government can, with the permis- 
sion of the Govern or- General, restrict 
the application of certain Acts or apply 
new Acts to it only vnth modffication, ro 
that wluwe you have scattered tribes like 
tlie Gonds and Bhils and tribes which 
are widely scattered in some pails like 
the Central Provinces you eau by that 
provide that land legislation, for jn- 
staiice, shall only ajiply to them in a 
particular way, and it might be neces- 
sary, in considering the Constitution 
Act, to say how far the Scheduled Dis- 
tricts Act should be mpdified or not. 

Lord Banheillour,] You might put a 
clause in the Constitution Act continuing 
certain Indian Acts specified in a 
schedule to the Constitution Act, might 
you not — incorporating them. That 
would be a subject for consideration, 

]\Iarquess of Salishurjy 

13.370. Let us be clear a!)ont this. 
What I uuderstoiid from Sir Malcolm 
was that this p(,nver is in the hands of 
the Local Government ? — Subject to the 
issue of notification by tiie Govimiior- 
General in Council. 

13.371. So timt, ii‘ it were simply (un- 

bodied in the C<uistitutimi as it stands, 
that would be in the of the 

responsible Govemuuml of the Ihmvince ? 

—Yes. 

Lord Bankeilhmr, 

13.372. I think you have specially in 
your mind, have you not, Sir Malcolm, 
cases such as the law relating to for©- 
closure and restraint and such like 
matters 1 — Yes. 

13.373. Might it not ])e desirable to pul 
a more definite provision as part of tlie 
Constitution, perhaps on the motion of 
the Governor, applying the provisions you 
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want, wliether they are in the Depressed 
Classes Act or ..not, to , the partially ex- 
cluded areas? — {Sir Samuel Soare.) 
Lord Fankeiliour, if I may intervene, I 
think is raising a new point. In the 
partially excluded areas we retain these 
powers. 

33.374. You have retained — We 

have, yes. ' ^ 

13.375. Under the Depressed Classes 
Act ? — ^Under the partially excluded 
areas the Governor is free to apply 
what legislation he likes at his dis- 
cretion, i understood Lord Kankeillour 
to be dealing with the difficult case of 
scattered backward tribes who are not 
inhabiting excluded areas at all. 

13.376. Yes ; and I think rny last ques- 

tion ought not to have been partially 
excluded ” — I meant the scattered tribes. 
What I was asking was : Could not pro- 
yisions for their protection — ^whether 
there are enough in the Depressed 

Classes Act or not — be incorporated in 
the Constitution Act ? — (Sir Malcolm 
Hailey,) It would require a I’ather care- 
ful study of the exact provisions which 
would have to be undertaken. 

Archbishop of Ca7iterlmry,] May I ask 
what Lord Bankeiiiour means by the 
pepressed Classes Act ? 

Lord Bmikeillour.] I meant the 

Scheduled Districts Act — I beg" your 

pardon. 

Sir Hari Singh Gour, 

13.377. Are not there already pro- 

visions in the various local Acts protect- 
ing these backward classes and tribes 
like the Gonds and Bhils f — In some 
cases there are, but there are some 
tracts of country like the Kumaun Divi- 
sion of the United Provinces, where the 
Scheduled Districts Act applies, and 

under that Act there have been certain 
restrietions on the powers of the Civil 
Courts. It was those cases that I wus 
thinking of. They are not very numerous 
because actually the areas now under 
the Scheduled Districts Act correspond 
fairly closely with the areas which it is 
proposed to bring under the definition 
of partially excluded areas, but there 
might be some cases lying outside those 
to which I understood Lord Kankeillour 
alluded, which might have to be provided 
for by some such provisioii':as ‘the Sche- 


duled Districts Act. That would require 
examination in detail to see how far they 
still exist. 

Lord Banheillour.'] If the point is 
seized, I will not press it any further. 

Sir Reginald Craddock, 

13.378. Secretary of State, I had been 
intending to put some questions about 
the Scheduled Districts Act. That has 
already been dealt with to a great ex- 
tent, but I want to know whether a 
partially excluded area means exclusion 
from the Constitution Scheme ; that is 
to say, would they be constituencies in 
those areas, or would they be excluded 
from sending representatives to the 
Legislative Council ? — (Sir Samud 
Hoare,) They would be, Sir Reginald, in 
the same position as they are now. I 
am told that in certain eases they are 
divided into constituencies ; for instance, 
I believe, in some parts of Chota Nagpur. 
That presumably would continue, but it 
would be for the Governor to use his 
discretion as to whether it should con- 
tinue and as to how far it should con- 
tinue. 

13.379. Supposing he did not consider 
that the inliabitants of an area of that 
kind were really fit to exercise the fran- 
chise, would not he be able to nominate 
somebodj? to the liCgislative Council who 
would be able to represent in tliat Council, 
the interests of those aboriginals ; for 
example, I believe that in Bihar and 
Orissa, for some considerable time, the 
interests of the aboriginals were served 
on the Council by the nomination of a 
missionary ? — (Sir Malcolm Hailey,) Per- 
haps I might, just for the information 
of the Joint Select Committee, point out 
that there is in paragraph 172 of the 
first volume of the Statutory Commis- 
sion's Report a certain amount of detail 
given as to the existing representation 
enjoyed by what would in future be called 
the partially excluded areas. It says, for 
instance, that in Bihar and Orissa the 
aboriginals have in three , of the consti- 
tuencies a definite preponderance, and 
have elected two of their own Members 
in three of those constituencies. 

Chairman. 

13.380. Will you give me that reference 
again, Sir Malcolm ? — It is at page 160, 
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imy Lord 'Chairman. Whereas in the re- 
maining seven eonstitnencies the repre- 
sentatives are not those of the aboriginal 
classes at all. So with regard to Madras 
and with regard to Assam it gives details 
of the existing representation. It is pro- 
vided in the White Paper that there shall 
be special representation for the local 
ComicilSj f or the backward areas, on page 
93. It is proposed there, for instance, 
that in Bihar there should he as many 
as seven special representatives and nine 
in Assam. (Sir Samuel Hoare.) We 
have not specified as to how those repre- 
sentatives should be selected. 

Sir Phiroze Sethna. 

13.381. They will not be nominated ? — 
We have not made any specific proposal. 

13.382. There is to be no nomination 
in the Provincial Legislature ? — That is 
what we have generally said. Generally 
speaking, that is the ease, but it should 
be noted that in Appendix III at page 
91, sub-section (7), we have stated that 
in those exceptional cases the method of 
filling seats assigned to representatives 
from backward areas is still under in- 
vestigation and the number of seats so 
assigned would be regarded, as provi- 
sional. I would like the Committee and 
the Delegates, if they would, to regard 
this as a very exceptional ease and not 
necessarily apply to it all the principles 
that might be applicable everywhere else. 
It is a definite exception. 

Mr. x¥. B, Jayaker. 

13.383. Does the White Paper give 

them representation in the Federal Legis- 
lature ? If you will kindly turn to page 
90, Appendix II, where you have got a 
list, at the bottom of that list on the left- 
hand column is the heading : Non- 

Provincial ? — Yes j we do not give them 
any representation in the Federal Legis- 
lature. 

13.384. You do not include them in the 
words ‘Non-Provincial^^ f — ^No. 

13.385. I want, therefore, to know that 
they are not mentioned anywhere in this 
list f — They are not mentioned purposely. 
We somehow felt that one or two repre- 

. sentatives in 'the Federal ^ Legislature 
really would not efectively repj^Bsent 
their interests. 


.. , ,13,386. I am asking this question be- 
cause I have a recollection that the 
Statutory Commission recommended tliat 
they might be given one or two seats in 
the Central Legislature. That is my 
recollection f — Be that as it may, it is 
really a question for us to consider 
whether one or two selected persons from 
these admittedly' very backward , areas, 
with very little in/ common with tlie 
Federation as a whole, are really going 
to advance the interests of the backward 
tracts. 

Sir Pliifoze Sethm, 

13.387. The same argument would 
apply to . the Provincial Legi'Slatures 

I do not think so, because in the Pro- 
vincial Legislatures you can give obviously 
a more effective representation ; in the 
Federal Legislature obviously they coiiH 
not have more than one or two, whereas 
in a Provincial Legislature, for instance, 
Bihar, we suggest they should have seven, 
and that is an effective body. 

Dr. B, B. Amhedkar. 

13.388. In Assam, there are nine ! — In 
Assam there are nine. 

Sir Beginald Crad-doch. 

13.389. Y'ou mentioned, Secretary of 
State, that the only totally excluded 
areas outside the North-West Frontier, 
and so on, were to ])e found in Assanr. 
There are also the Chittagong Hill tracts 
about which I have no doubt Dn.*d 
Zetland would know, but, as they are 
on the borders of Burma near the Arakan 
Hill tracts, they would fall into the same 
category as the excluded portions of 
Assam, and the same no doubt would 
apply to the similar areas iji Binina ? — 
I do not know wdiether Sir Regmald is 
asking me a question. If so, I am not 
quite sure wliat it is. 

13.390. I wondered whether wheti you 
said ^‘'confined to Assam,' ^ you had in 
mind also the Chittagong Hill triicjts and 
the parallel ai^eas in Burma 1 — Yes, I had 
first of ail in mind the Chittagong area 
and, under our proposals, treat that 
as partially excluded and not totally ex- 

' eluded. ,We think it dbes differ in'sopie 
respects, from these rather wilder laill 
/tracts ■ in Assam. As to Burma, I think 
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WQ liad^ better 'discuss , the Burma ex- 
cluded areas when, we come to the more 
detailed eonsideration of Burmese ques- 
'tions. 

lt%391. The only reason I mentioned 
tliat was because one of the witnesses 
yesterday put forward the plan that geo- 
graphically and .administratively there 
were certain areas wliich are now, in- 
cluded in Assam which had better ^be 
brought under the same administration 
as the parallel areas on the borders of 
Burma. I have mentioned this because 
it interested me. The suggestion came 
from an Assam officer. I should not 
have dared to suggest it even t am 
always a little nervous of starting upon 
a new delimitation of Frontier Provinces, 
and so on. I do not know what Sir Mal- 
colm Hailey would say from his experi- 
ence on a point of that kind. (Sir 
Malcolm Hailey.) The definite suggestion 
made was that there were certain areas 
in the Assam Hill tracts which were so 
similar to neighbouring areas in Burma 
that it might be possible to constitute a 
new Chief Commissioners charge taking 
up both the Assam and the contiguous 
Burma tracts. I think that would be a 
point upon which the Government of 
India would have to be consulted, par- 
ticularly with reference to the strategic 
position and also the question of commu- 
nications, before it would be possible for 
the Secretary of State to commit himself 
to any opinion at all. 

Sir Hari Singh Gout. 

13.392. And not forgetting the ques- 
tion of finance f — The communications are 
of extreme difficulty there. 

Major Attlee. 

13.393. Was the suggestion a Sub-Pro- 
vince of Burma ? — ^Yes, a Sub-Province 
whieli would probably, according to the 
witness, have to be administered from 
Burma, but if Burma is to be separated, 
the whole question of the strategic posi- 
tion on the Forth-West Frontier would 
have to be taken into consideration.. , 

CMirmm.] , r , It is perliaps douMM 
whether that matter can. usefully be 
pressed 'any further this morning, ^xr 
Eeginalffi . 


Sir Beginald Cmddoch. 

13,394. There was another point which 
was raised yesterday upon which I 
should very much like to put* a question 
to the Secretary of State. In the Cen- 
tral Provinces, these aboriginals are, you 
might say, scattered in almost every 
district of the Province, and, indeed, in 
Berar too the Korkus are a special 
aboriginal class. All these ;rreas are 
ineluded in certain special distrietsof 
the ordinary law, and administration 
goes on in those areas and always has, 
but, at the same time, the interests of 
the aboriginal and backward tribes are 
apt to be sacrificed if you do not have 
some measures for protecting tliem. In 
the Central Provinces, there was re- 
cently a measure to prevent the aliena- 
tion of land, to protect them and their 
lands from alienation. That was cer- 
tainly right, and certainly should have 
been done earlier, but one of the reasons 
why you do not get legislation of that 
kind put forward is that the communi- 
ties themselves are so scattered under 
entirely diffierent officers that eases for 
the necessity do not come to light until 
a great deal of the mischief has already 
been done. The two witnesses yesterday, 
who were extremely anxious about the 
welfare of these tribes both in and out- 
side the forests, wanted some special 
protection for them. It can hardly be 
geographical except in a few cases like 
the Chanda Zemindari, but it requires 
all the same someone who is specially 
charged with that duty, and T put it to 
the witness, and I also ask the Secretary 
of State about that, whether he would 
also take into consideration the possi- 
bility of attaching to the Governor-s 
charge such a post as that of superin- 
tendent of aboriginal tribes. It would 
only want one officer of that kind who 
would visit all these places in the Pro- 
vinces., and see how far the interests of 
those tribes were being looked after by 
the several District Officers into whose 
charge they happened to fall. Such an 
officer would then keep the Governor 
informed of any measures that were 
necessary for the px*otection of these 
tribes, whether a,s regards liquor laws, 
which would have to be very carefully 
extended towards these areas, or money- 
lenders, litigation, and so forth. One 
point that the witnesses made was that 
there were tribal customs and laws of 
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these tribes^ but such laws had not been 
i-ecognised, and they were dealt with 
under the ordinary la, w, mainly that ap- 
plicable to the Hindus. I wanted to 
know whether the Secretary of State 
would be prepared to consider an appoint- 
ment of that kind on the Governor's 
charge f — (Sir Samuel JSoare,) The diffi- 
culty is that Sir Reginald’s proposal 
really goes a very long way, and it might 
go further than I think he would desire. 
He admits himself what is the state of 
affairs iio-w, namely, that these scattered 
people are also subject to the ordinary 
law of the Provinces. 

Sir Ilari Singh Gout, 

13.395. Modified by special laws acting 
in their favour ? — The Scheduled Dis- 
tricts Act and other Acts. 

13.396. And modified by special laws 
acting in their favour ? — And b^ special 
local laws enacted in their favour. It is 
going a long way to give the Governor 
a special officer acting under him with a 
responsibility for dealing with questions 
that really cover the whole administra- 
tion. That is the practical difficulty, I 
would have thought myself that the way 
to deal -with these scattered people is 
rather on the lines of the Scheduled 
Districts Act and the existing local legi.s- 
lation, rather than to set up that kind 
of special organisation, but I do not 
know wdiat Sir ]\Ialeolm Hailey would 
say about it. (Sir Malcolm Hailey,) I 
gather that the proposals made by tne 
witnesses yesterday and, to a certain 
extent, endorsed by Sir Regi^iald 
Craddock, w^ere that there should be a 
special adviser for the Government in 
regard to these particular people in their 
particular areas. It was not, as I 
understand, the intention to give the 
Governor any special powers, nor -was it 
proposed to bring these special areas 
under regulation as partially excluded 
areas. The matter was one, for advice 
only. 

Sir Beginald Craddock, 

13,397. Yes, that is so, Sir Malcolm, 
What is required is a peripatetic officer, 
who would find out the actual facts in 
these various places, fi.nd out' whether 
' the various officers coheerued '■ iii, -'the ■ 
administration were looking after or 
^ ' failing to look after the interests' of these 


tribes and bring those facts to the notice 
of the Governor who would then take 
action or not as lie thought fit. It is a 
question of intelligence and informatifm 
about these tribes more than any' inter- 
ference with administration, except in so, 
far as the result of such reports might ■ 
lead him by means of the Scheduled Xlis- 
tricts Act ox in exercise of Ms own re- 
sponsibilities to such peojile to take 
action for their better protection If 
I might say so, Sir, I think that tliat is 
a point which might well be coiisidr-red 
as a recommendation, though it is a de- 
cision that would have to rest with the 
local government itself. 

13.398. Yes f— The local government 
in effect would be creating an officer 
silimar to that which has been created in 
some Provinces for lookiiig after tbe 
special interests of depressed classes ; 
in otliers, for loolving after the special 
interests of labour, and, in one Province, 
for looking after what are known as the 
criminal tribes. Most of those officers 
are advisory, and their posts were 
created by the local government them- 
selves in order to obtain the necessary 
information and advice. 

Mr. M, R. Jay a her, 

13.399. Might I just clear up one 
point which has been raised which arMes 
out of the questions put by Hir Reginald 
Craddock. Hnder the White Paper 
Scheme, as you have it bore, there is 
nothing which allows the Governor to 
enjoy special responsibilities over any 
backward tract unless that backward 
tract is declared to be a partially ex. 
eluded area That is so. 

13.400. Or a totally excluded areas f — 
That is so. 

i^Iaa'quess of Salisbury, 

13.401. Is that quite cleat*, that out- 
side an excluded or partially excluded 
area the Governor has no special re- 
sponsibilities to look after the aboriginal 
tribes f — Save in so far as it might eom© 
under any of his special responsibililies 
described in Proposal 70, 

Archbishop of Canterbury. 

13.402. Btit these deal only specifically 
with, partially excluded areas, Mr. 

.'.Jayaker has just anticipated the diffi- 
culty which I have. I understand there 
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are these -what may be called special 
areas which are dealt with now, I under- 
stand, and er this particular Scheduled 
Districts^ Act, but they are quite differ- 
ent from partially excluded areas. The 
Governor has a special responsibility for 
partially excluded areas, but I think Mr. 
Jayaker is right ; there is nothing in the 
White Paper to give him any special re- 
sponsibility over these special areas ? — 
That is so (Sir Smmiel Hoam.) The 
answer is that it is so as His Grace 
suggests. 

Marquess of Zetland. 

13.403. Might not that come under 
paragraph 70 (b) f Might they not be re- 
garded as minorities 1 — They might be 
minorities, but it is also conceivable that 
they might be majorities in a particular 
district. 

13.404. Hot all over India 1 — ^^light 
they not be a majority in a Province ? 

Sir Phiroze 8et}inaS\ Hever in a Pro- 
vince. 

Mr. M. B. Jayaher, 

13.405. There is no provision like para- 
gi’aph 108 with reference to minorities ? 
—Ho. 

13.406. Therefore, that provision can 
be applied to a backward tract only in 
the event of its being declared by His 
Majesty in Council as a partially ex- 
cluded area ? — ^Yes. (Sir Malcolm 
Hailey.) I described the officer as an 
adviser to the local government, not 
necessarily to the Governor, and I think 
that was Sir Reginald Craddock own 
dehnition of him too. 

Sir Beginald Craddock. 

13.407. I only want to know whether 
the Secretary of State will consider any 
method of getting round or of extending 
the special powers of the Governor to 
cases of this kind. They are territorial 
in a sense hut not in a compact sense. 
They come under the ease under in- 
vestigation simply because of the nature 
of the inhabitants and they might be 
found, in a corner of one district 
or in a corner of another district, but 
they are so scattered that it is very 
difficult to treat them under the Sehe- 

■ ' duled .. Districts^ Act^ .for example f~ 
(Sir Samuel Hoare.) Certainly, we will 
look into the point. It has fiQt he^n 


absent from our minds. The diffieulty 
is the practical difficulty of dealing with 

it. , 

Marquess of 

13,408. Secretary of State, surely it 
would be held to come under paragraph 
70 (b), which says In the administra- 
tion of • the government of a Province 
the Governor will be declared to have a 
special responsibility in respect of (?}) 
the safeguarding of the legitimate in- 
terests of minorities. ’ ’ Surely, they may 
be held to be minorities in the Province 1 
— We have always had in mind when we 
were dealing i\dth minorities, the reeog- 
tiised religious communities, namely, the 
communities that have formed the sub- 
ject of the various communal decisions. 
There is considerable practical diffieulty 
when jmu get away from that conception. 
You then get into ail manner of difficult 
questions, as to whether a particular 
body in one conununity are a minority, 
and so on, as to whether a particular 
party of people are a minority, and so 
on. That is our diffieulty. 

13.409. Arising out of that, have you 
actually drawn up a definition of 

minority ” f — ^W e have never drawn up 
a definition of minority, but in our 
discussions we have always assumed that 
the minorities meant the religious com- 
munities. 

13.410. That may be so in our dis- 
cussions, but when you are administering 
the Act, surely you have to have a 
definition of a minority if you are to 
administer it efficiently f — I am not quite 
sure whether it is so. I should like the 
views of the Committee upon a point of 
that kind, whether it is vdse to make a 
rigid definition. 

Mr. Zafndla Khan.] On that point, 
Secretary of State, I was wondering 
whether you are correct in stating that 
it has been in the discussions assumed 
that the minority should be so restricted. 
If you will kindly turn to page 18 of 
the First Report of the Round Table 
Conference, paragraph 16, which deals 
with this matter, so far as the Governor- 
General is concerned, y'ou will find that 
the expression there used in the last 
three lines is “serious prejudice to the 
interests of any section of the popula- 
, tiw , pust be avoided*^ That is wlmre 
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this particiila,.r safeguard started from. 
Then, if you wll Idndiy look at page 2S 
of the Thii'd , lieport of the Round Table 
Goiiferenee, paragraph 7 (i'i) it was 
generally agreed that they should be. the 
following: (u) the proteetion of 

iiiinorities.'t . There', is a note on that at 
the bottom of the page wMch says that 
'‘ Mr. Zafimlla Khan proposed for the 
wording of (ii) rthe avoidance of pre- 
judice to the interests of any section of 
the population so it was not assumed 
throughout that inmorities should be 
restricted in the way you suggested. 

Di*. B* B* Ambedkar, 

13.411. Also the fact that they are in- 
cduded in the Communal Award by hav- 
ing a certain number of seats assigned 
to them. Would that not also bring 
them under the definition of '^minori- 
ties ’’ f I mean if, as you said just now, 
the minorities would be those communi- 
ties that are covered by and included in 
the Communal Award, I should imagine 
the Backward Classes also would be in- 
cluded in the Communal Award ? — I 
think after this discussion I had better 
look once again into this very dijSieuit 
question of these comparatively small 
bodies of people scattered about outside 
the Excluded Areas, and perhaps Mem- 
bers of the Committee and the Dele- 
gates mil also think over the best way of 
meeting what appears to be a rather 
general desire. 

13.412, Might I draw your attention, 

Secretary of State, to the peculiar posi- 
tion occupied by the Criminal T^ribes. 
The Criminal Tribes are more or less 
scattered in the general population. I 
am speaking of the particular experience 
of Bombay ; I suppose it is so in other 
Pi’ovinces. Now in order to protect the 
Criminal Tribes, which are, as I say, 
scattered in the general mass of the 
population* there is, I think, a Govern- 
ment of India Act called the Criminal 
Tribes Act. I am giving an illustration 
in order to suggest a method of pi’otect- 
ing them. That Act gives the Governors 
some powers to make regulations with 
regard to the movements of these people 
and their interests. Would it not be 
possible for the Governor under para- 
gi’a.ph 108 to pass some such regulation 
affecting the mode of living or protee- 
tion of these people, although they "may 
, L109EO ’ ^ - 


be scattered I — It mwld only he possible 
under these clauses in the ExcIimIimI 
and partially Excluded Areas. 

13.413. What I wish to pul to you is 
this : Would it not be open, for 

to the Governor under piuagrrqdi lOo, 
once he has got a definition oi‘ n pen'son 
belonging to a tribal area or tm ab- 
original class, to make certain legi.^datiou 
afecting him wiietlier he stayetl hi the 
Excluded Area or whe titer he stayed in 
the popuiation, as is the ease with thn 
Criminal Classes ? The legislation of the 
Criminal Classes affects the members of 
the particular tribe no matter where he 
stays ? — ^(Sii* Malcolm Hailey,) The 
Criminal Tribes Act is no longer a 
Govemment of India Act. They have 
become matters of Provincial legislation. 
The Criminal Tribes Act gives to the 
Local Government not sx)eeifically to the 
Governor, power to control the move- 
ments, to register and restrict in various 
Avays persons who fail within tiie defini- 
tion of Criminal Tribes as notified by the 
Local Government. Therefore it would 
be difFiciilt to apply that analogy to tht‘ 
extension of the special protection of the 
scattered aboriginals or Backward 
Classes. In any ease, that is a matter 
which the local Legislature could under- 
take noAV of its own initiative. My point 
was that it gives no special power to the 
Governor as apart from the local govern- 
ment. 

13.414. But under paragraph. 108 the 
Governor could, for instance, by notifies- 
tibn classify people as belonging to ab- 
original or Backward Areas, and then 
pass legislation affecting them, no matter 
where they stayed f — (Sir Samuel Hoare.) 
I do not think he could do that under 
paragraph 108. Pnder paragraph 108 he 
could only deal with people living in the 
scheduled temtory. 

Mr. M, R. Jayaker. 

13.415. May I mentioni in this connec- 
tion that although there is a feeling in 
India that proposals 106 to 109 of the 
White Paper withdraw from the influence 
of the Legislative Council large tracts 
and large numbers of people who are un- 
fortunate Indians and who are in a back- 
wai’d state of civilisation, may I assure 
'Mm' that if he goes on, still adding' lo 
'this prineiple by giving the power tn 
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the Governor under paragraph 70 to deal 
as a special responsibility with Backward 
, .Tracts which, are not declared to be Par- 
tially Excluded Areas, that feeling will 
be "considerably increased ? — We have 
tried to take into account every point of 
view, and I am aware that there has 
been considerable nervousness in India 
as to the extent of these areas. Having 
taken those views into account, and hav- 
ing also consulted the best expert opinion 
that was available from the tracts them- 
selves, we think that oin’ proposals are 
upon the whole sound ones ; but I have 
always tliouglit that somehow or other it 
might be a good thing*, whether by appli- 
cation of the Scheduled Districts xiet or 
some plan of that kind, to have done as 
much as we could to safeguard the rights 
of these small scattered communities. 
My difileulty has been to had a practical 
way of doing it in which in the first 
place you would not moke a big issue be- 
tw’-een the Local Government and the 
attempt that was made with probably a 
disastrous etfeet u]3on the tribes them- 
selves, and also at the same time to safe- 
guard the interests of these peopile. It 
is a difhcult practical question. 

13,410'. But the Acts by which they 
are at present governed are Acts of the 
Local Legislature 1 — ^Yes. 

13.417. Those Acts do not remove them 
from the purview of the Local Magis- 
trates 1 

13.418. The suggestion w^as made that 
in those Backward Tracts which are not 
declared either Totally or Partially Ex- 
cluded Ai’cas, the Governor would have 
the power of taking them out of the 
Local Ix^gislature by adding a clause to 
proposal 70 or by similar other provisions 
they will he removed from the infiuenee 
of the Lf>cal Legislature 1 — What I Imve 
had iii mind was some means of ensuring 
a continuance of the protection that 
thew already receive under this Act of 
1874 and uiider the various Provincial 
Acte. 

13,411). Piwicled you give the power 
to the Local Legislature to give them 
.that special protcetion 1 — ^Yes. t^duk 

_pyhi!t is in the minds of several ihemhers 
of the Committee is whether our.obligar 
tion does ‘hot go somewhat further than 
that. ' 


Marquess of Salisbury, 

13.420. Yes ?— Namely, to make .some 
special provision under which these Local 
Acts will continue. 

Lord IrwifL] If I may interject, I sup- 
pose, klr. J ayaker, it , might be argued 
that the Local Legislature of the future 
wdll differ in this regard in , one, vital 
matter, in that the official element will 
no longer be there, and therefore from 
that point of view it might be argued 
that if, as Lord Zetland suggests, it. were 
thought desirable to extend the defini- 
tion of minorities to allow tlie Governfrr 
in the last resort, if the Priviiicial Coun- 
cil wmre not doing its duty, to inter- 
vene, that special responsibility would 
be replaeng the official element. That 
is w’hat it ainoiiiits to. 

Mr. M. R. Jayaker, 

13.421. My difficulty is that I am not 
quite easy in my mind in assuming that 
tlie Local Legislatures would be in- 
different to or unmindful of the special 
protection which these tribes desire. 
After all, these Acts are the Acts of the 
Local Legislature ? — Yes. Let me dis- 
abuse Mr. Jayaker of any idea that lie 
may have in his mind that this impTes 
distrust of an Indian Legislature because 
it is an Indian Legislature. My distrust 
goes a good deal further than that. My 
anxiety is to prevent politicians, British 
Indians or anybody else, interfering- with 
people wh.oso conditions are so different 
as to make the political conditions leally 
inapplicable to them. I sliould say 
exactly the same of the British House 
of Commons in distinctions of this kind. 

13.422. But perhaps the Secretary of 
State IS not aware that many of the 
class called politicians ha.ve been the 
prime movers in starting societies for the 
regeneration of these Backwaird Classes f 
— That is certainly so, but the natural 
inclination — here pei'haps I am general- 
ising from one^s experience — of any 
democratic legislature is to attempt to 
imrsose uniformity upon eveiybody else, 
and it is just this attempt to impose 
uniformity that does make the trouble 
with people who are really livings in quite 
a different world. 
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Sir J-'MS ^ C ham berlain. 

13.423. May, I ask one question before 
.tills .point is, left,? Secretary of State, 
do you propose at any time or when 
drafting the Constitution Bill to introduce 
a definition of ' minorities f — We have not 
so far eonteinplated putting in a defini- 
tion. 

13.424. I am not. sure that I am right, 
but , niigiit' not a ' case be taken before 
the Siip,reme Court wliieh would turn 
upon the question whether somebody was 
a minority or .not, and therefore whether 
the clause of the Act which was in dis- 
pute did or did not la.wfiilly apply to 
it f — No, it cannot come into the Courts, 
Sir Aiisteiij under the last paragraph of 
Section 70 at the top of page 56 : 

■will be for tlie Governor to determine 
in his discretion whether any of the 
^ special responsibilities ^ here described 
are involved by any given circum- 
stances.'^ That is intended to safeguard 
the position. Of *iiiwe, Sir Ansien, if a 
more precise deliiiition is needed one 
might use the vehicle of the Insi rumen t 
of Instruetiotis. 

Marquess of Salisbury, 

13.425. You see, the vrord is so very 
wide now. Eveiwbody belongs to a 
minority ? — think we have always con- 
templated that you -would give instruc- 
tions to the Governor-General and the 
Governors as to how he could apply those 
powers. 

Lord lianlceiUour, 

13.426. It comes in under Section 18, 
too ‘I — I have just said so. 

Lord Wmterton.] At the Third 
Round Talile Conference w’e discussed 
this matter, and the result of our discus- 
sions was mentioned by Mr. Zafriilla 
Khan at an earlier stage at page 28. 
Tliere in our Report, we actually said : 

The actual terms on wdiieh the several 
items should be expressed formed tbe 
subject of some discussion, but it should 
be made clear in the first place with re- 
gard to the list that the actual wording 
of the items does not purport to be ex- 
pressed here with the precision, or in tbe 
fonn, wdiich a draftsman, when the stage 
comes for drawing a Bill, -would neces- 
sarily find appi'opriated^ That would 
L109EO 


■■seem to imply .that the sense of our 
■discussion on that occasion was that there 
would have to be some further definition. 

Major C. E, Attlee. 

^ 13,427. . Might I ask the Secretary, of 
State further on that, does not it go 
to the whole question of the powder of 
the Governor-General with regard to 
legislation f As Lord Salisbury says, 
everybody is a minority ; every Act of 
Parliament damiiifies some minority, and 
it is a very iiiiportaiit ]>oinl that there 
should be laid down restriction 1 — 

Yes ; hut I would suggest that members 
of the Committee, before tliey fx>rm any 
linal conclusion uiirui n ])oiirt like this, 
slioiild consider the alternative — whoiher 
it is not better that the <lirecti(m sliould 
be given in the, Instrumenls of Instnic- 
tioivs. ], think they will iiiul wlieii they 
eom<i to make a. ]*reci:.;e deiinition of 
miriorities it is very difficult. They may 
flml tliat an attempt at detlnilioji w'ill 
really tlo harm to wliat vre have all got 
in mind, namely, that certain fahdy 
recognised uiiuorities should he safe- 
guarded. 

13,428. Will not that also involve a 
de6nition, and as tbe instructions can 
he altered from time to time that power 
of protecting minorities would be .subj(‘ct 
to the fluctuations according to the in- 
stimetions from the Home Government 
to the Governor — ^You see, Major Attlee, 
it docs not take legal form in the instruc^ 
tions ; it cannot be ]>rooght into Court. 
One -wants to avoid the kind of contin- 
gency evidently felt by Bir Austen 
Gbamberlain. 

Archbishop of Canterhury.] That is 
an iinj)ortant point we have yet to con- 
sider with regard to the Federal High 
Court, is it not, Mr. Secretary of State, 
whether it should have any power of 
inteq^reting Instruments of Instructions 
and Instruments of Accession as well f 

Marquess of Bead big, 

1,3,429. In so far as the Tnstnmieuls 
of Instrhetions or of AecesHion are in- 
eorporated in the Statute, whether in the 
Behedule om not, they are part of^ the 
-Statute' and would be considered by^ a 
, Court if the proper occasion arose* I do 
• ' ■ ' ’ hS •„ 
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not ■ see, liow yon can . prevent that ? — 
should like to deal with that more gene- 
ral question when we come to the 
Federal Court. 

Lord Winterton*] But does not the 
didiciiity arise there of making it open 
hf the Courts to discuss what His 
M“a;jesty has said ? 

' CJjmrman^. 

13.430. It might be more convenient, 
'8<‘cretary of State*, if that matter were 
(leiilt with at a later stage when we are 
dealing with the Courts ? — I think so. 

Miss Pm/c/ord, 

13.431. The Secretary of State has 
said that it is only contemplated that the 
Hill Tracts of Assam shall be a Totally 
Excluded Area f — Yes. 

13.432. Leaving aside for the moment 
Burma, are there any areas which at the 
present moment are administered as 
Totally Excluded Areas which would 
under the White Paper be Partially Ex- 
cluded Areas ? — I think generally speak- 
ing the answer is, No ; I tiink No 
covers it all, but there may be minor 
details. 

13.433. I was W'Ondering because of 
page 159 of the Statutory Commission 
Report, wheT'e it seems to put, for in- 
stance, the Chittagong Hill Tiibes as a 
Totally Excluded Area and also an 
area in the Punjab f — The area in the 
Punjab is a veiy minute area which is 
so far away that nobody can administer 
it under any administration. Sir 
Malcolm Hailey tells me that nobody 
ever goes there, and they cannot get 
there because there is too much snow. 

13A34. I was thinking more of the 
fliittagong Hill Tracts f — Yes, in the 
case of the Chittagong Hill Tracts we 
recommended that it should be Partially 
V Tfither than Totally Excluded. 

13,435. Then the position of that tract 
. 'Will be changed f — There is a change 
Uiere. The change is really wdth Har- 
■ , .leeling and the Chittagong ic^Traots ; 
Laliaul and Spiti for the reasdn I' have 
jmt'-'gwmi ; Angtil comes into-the Par- 
tially ■ Excluded Area* ' , 

■ 13,436. At’ present f— *At' present. ■ / ■ 


Sir Ahdur BaMm, 

13.437. Is the entire district of Dar- 
jeeling, ^ including the seat of Govern- 
ment, Partially or Totally Excluded' f--, 

I am circulating a suggested list of the 
districts that ’we should propose 1*5 
schedule as Totally Excluded or ]:kirtiall \’ 
Excluded Areas. 

Miss Pick for (I. 

13.438. Thank you f—We have' takeo 
into account very much, the -p^^evious 
ti-eatinent of these districts ; that is really 
what has guided us in distinguishing l>e- 
tween one and the other. 

Lord Eustace Percy. 

13.439. Secretary of State, in pre- 
paring your list were you proposing to 
declare partially excluded areas cover- 
ing any considerable pai*t of the Central 
Provinces about which Sir Reginald 
Craddock was questioning you f — ^Nf), 
not any districts that are not already 
treated as backward tiwts. There are 
no other districts. 

13.440. But there are scheduled dis' 
tricts in the Central Provinces, are there 
not f Malcolm Halley.) There are 
certain districts which have come under 
the Scheduled Districts Act, but there 
were no districts which were notified 
under Section 52 of the Government of 
India Act as excluded. That is the 
present situation, and I understand the 
Secretary of Statens intention is that no 
districts in the Central Provinces shall 
be notified as wholly or pariially ex- 
cluded in the future. 

13.441. Then may I ask this question, 
or put to the Secretary of State this 
difficulty : I understand the scheme put 
before us by Dr. Hutton yesterday, and 
those who think like him, to be that 
wherever you have a compact backward 
population the area should be declared a 
totally excluded area, and that wherever 
the population is scattered you should 
have some very loose and only tentatively 
outl3dng iirovisions to deal with those 
scattered tribes. I find some difficulty in 
understanding what is the idea behind 
the distinction in the White Paper be- 
tween totally and partially excluded 
areas since the partially excluded areas 
do not cover the Mattered tribes. As I 
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iuidersUnd it, the partially excluded 
areas are areas of compact tribal popu- 
lation almost as much as the one totally 
excluded area which the Secretary of 
State proposes 'f — (Sir Samuel Hoan-) 
lliese areas are already divided into 
('utef^ories ; they are divided I think into 
three cate^tories. We have reduced that 
division to two, and we have reduced it 
Ijccaiise in these areas where there ra'e 
t'tmipact agglomerations of tribes there 
a IT existing dih'erences of administration. 
Vlixh the few small exceptions that I 
liave just mentioned, we are going on 
with the present arrangement, namely, 
tluit we keep as totally excluded the 
only one big area that is tot ally excluded 
now, namely, the Assam Hill tracts, and 
we go on * with the partially excluded 
areas very much on the lines on whicli 
they are administered now. 

13.442. Then the distinction really is 
a. distinction of history rather than of 
reason or fitet ^—No ; it is a clistmetion 
of history based upon a distinction pi 
fact. My advisers tell me quite defiidtc- 
]y that there is a difference in the trlbai 
conditions and the general level of -he 
population between these types ot ex- 
cluded a-reas. 

13.443. But there is no cliffcreiiee in 
the extent to which the partially ex- 
cluded tribal area is a compact and 
homogeneous area Com]>avt, but in a 
<lifferent level of life. 

13.444. You mean a more advanced 
state of cmlisation ? — I mean a more 
advanced state of civilisation. 

13.445. The regime of the partially (Ex- 
cluded area is so widely defoied that 
YOU can have any degi-ee of sterilisation, 
so to speak, of that area from the mere 
non-application there of certain revenue 
and land laws to the total ex(dusion of 
the area from the whole body of the 
Province f — ^Yes. 

13.446. That is as far as law is con- 
cerned, and administratively the adminis- 
tration of a totally excluded area woxxld 
probably be drawn from the Provincial 
siervice so that in fact you may have all 
degrees of administrative independence 
right up to total exclusion ?— -Yes. . 


13,447. And there may be ve^^ little 
difference betvreen partial exclusion and 
toM exeksion f— Ho, I would not my 


that at all, ivom what I am 

might be a great diHorence. iheit J.-- 

already a great difierence it 

pare tiic administrate >0 m one ot 

big partially excluded aretis, namely, 

Chota-Nagpore, with the big area m 

13 448. I (juite iinderstiuul that there 

are clifferenees. I am talking orthe eon- 
stitntional effect ol; the^ 
proposals. There is uotlni.g to preMiil 
a governor bv the exereise ot his powi 
mt*ing a partiaily exeliuled pme- 

tieaHv wholly exelndto and piacteaU.i 
synonomous with a totally excluded 
area”?-In legislation, it is poneet .v 
true that it vests at his discretion as to 
whether the Provincial legislation shou.d 
he ariplied or not. In the case ot act- 
ministration, there is this difiereiice, that 
in the partially exclndt.-d area, ihe ad- 
ministration is provincial; 
eluded area it has its own acuuiius! ra- 
ton. 

13,449. Yes, but the degree of dirce- 
tbn which the (lovemor has over a inan 
drawn from ihe Provincial Civil Service 
and who is emtiloved in a totally ex- 
chided area, would be very nine 
different from which he would have over 
one under his own control in a ]>artiall.t 
exeludod area f— You cannot generalise 
on a question of that kind. It must 
depend on the cireumstanees. 

13450. It was the degi-ee of exclusion 
which was the point of my (lUiwtion. n 
volt are going to coniine t.otal_ exclusion 
to one Frontier district, is it not the 
fact that what you an* really doing is 
not to have two categories Imt to have 
one great (category of partially exebidcd 
areas which may vary -.enomously m 
their degree of exclusion f— 1 do no 
know about “varying eiiormous.y, h.it 
they ecrt,ainly vary'. 

Major Attlee. 

13,451. I should like to ask the Secre- 
tary of State, first of all. with regard 
to the general idea of these excluded 
areas. Is it the intention ot_ the Gov- 
ernment that they should continue to be. 
developed on their own lines, or is it the 
iflea that they shotiM be gradually alv 
sorbed in the general admimstration 
I should hope that they would be 
developed on their own lines, ■ 


13.452. Willi regard to iinaiiee, Ike 
evidc^nee beEore tlie Statutory Con-imis- 
i:iou (Ike evideiiee tliat Dr, Hutton abo 

iri tlint) v/as tliat tlieic was 

a Tefir and an aclaalit^^ sometiaies that 
incaioy would not be forlkeoniing Yes. 

13.453. AYliat power will tke G-overnor 
liave to see tliat adequate money _is pro- 
vided ikr these areas'? — Money is non- 
votabie. Tic can have wliat money he 
wants. 

Id/jn'.b Bad take tlie partially excluded 
ai'ea. Tliere the administration 'will be 
under the Ministers subject . to tke 
G 5 i v ( ‘ ‘ ( 1 o r k ji 0 vr ers ? — Y es. 

■13,4oi>. Take tiie Education Minister ? 
..—Yes, 

i3 45(). The ailotailion, I take it, ot‘ 
sebools jind so forth, is in liis bands, 
is it not 1 Tke allocation of money for 
educfition in particular areas 'would be 
in the iiands ot tlie Minister, would it 
not f— Yes. ■ ■ ' ■ ■ 

13,457. How w’ould the Govern oi* be 
able to ensure that adequate school* are 
put in the ]inrtially excluded areas ? — 
He can v>^‘t budget. 

13*458. He can insist on the Ministei’ 
spending so umcli ? — ^l^es. 

13,450. Tak'c. for instauee, Biliar Pro- 
vince v/ith the Chota-Hagpore area. 
Gan he insi.*t that a certain portion 
sliondd be spent there ? — Yes, he can in- 
sist. 

3.3,460. The next question I wanted to 
ask you 'was with regard to these pai- 
tirdly exehul'cd areas. Is it the Idea 
tlsnt the gtnciul organisation of the Pro- 
vince wxusicl be extended to these ax^eas 
so tlmt you would li:.ive Ministers operat- 
ing in those areas, or xvould it be pos- 
silde for tlie administration to be carried 
on on Ihc lines of the aboriginal tribes 
EvSsisted by the District Officer f — In tlm 
toially excluded area, the answer is. of 
course, that it •would go on as Major 
Attlee susrgests. In the partially ex- 
cluded area, vre contemplate that it is the 
Froviiicial adiur*i*tration, and, to tbri 
extent., if is the Provincial Ministers 
wlio are iHisponsible for the administcji- 
tibii, always, as T said earlier.- subject 
to the special provisions - that the 
Governor may make, ■, 

13,461, The point was put to us That 
the more satisfactory way of 'running 


these areas was that they sliouM be im 
with a considerable degree of __aiitonoiuy 
by the ..people, tliemselves ? — '.res.' 

13.462. With, the advice of an ex- 
perienced officer f If you have Mbiisteiv 
operating and the Ya.rioiis sctvivv.h; 
operating in the ordi.nary v/ay, will it 

be difiieult to secure that t — Yes. Al 
the same time, of eoin'se, it is also dhh- 
euit to withdraw from tlieso areas the 
kind of connection that they alr«m-ly 
have witli the Provincial acliiiinistratlon. 
This is no new proposal. It is realty 
going on witli what tlie stale oi aiilnrs 
is now. 

13.463. You said tlmt yaur adv;;/*-v 
had generally been against tiie exclusion, 
I think, of any area except the A.ssain 
area ? The evidence v/e had froni Dr. 
Hutton was that a large number of 
areas slmuld be totally excluded, and that 
be I’egTettod that sonic v’ere now only 
'['martially excluded which he v/ould have 
liked to sec wdioliy excluded. His 
general line v/as the mor(3 exclusion tlie 
better ? — ^Yes, and Dr. Hutton would not 
lie satisiicd v'ith the present systc^m 'w 
India. He would ^'likc to wiihdraw a 
niiriiber of these areas that are now 
connected with the pnn'inekl adminis- 
tration and to cut them nwav from the 
]>rovineial adiiimisiratioii. lYo have 
based our proposals really upon conti- 
nuing the present practice. 

13.464. lYould not eontinuing the 
present practice defeat your intention of 
preserving the present practice, liecaiisiq 
as far as you allow the introductioii of 
the reform scheme of hiinistei's, ami 
forth, do ?K)t you eat into tlie nrhivo 
rule altogether and iiraeiically destroy 
it ? — It de]>eiids on the Governor en- 
tireh^ how far that rislc might take 
efi'eet. Would Major Attlee address 
hiuLself, not now, but when he ihhdm it 
over, to the other side of the problem, 
namely, the fact that, as Mr. Ja,y?ik(,r 
stated carher, tliei’e are a number of 
Indians, administrators and public men, 
who do take a very gi’cat interest in 
these backward tracts. We had omv of 
them giving evidence. Major Attlee will, 
remember, at the Orissa Boundary dis- 
cussiojrs that v>^o had a gentleman 'who 
obvious^ V knew more about those parti- 
cular tribes than almost anybody livingl 
It is going a long w^ay to cut a large 
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iiUinber ot' these area.-s entirely adrift 
.tfuiii the Froviiieiai Adininistratioii. 
ilentleiiieii like the gentleman I 'have in' 
ifiind would say that, he 'would take 'per- 
hai»s a closer inteiests' in the'- eoiiditions 
i (lie tiibnl tracts than anybody. 

13,4di5. Is not there .. a distindion 
L'l; tween tlie adininistratioii and ■ the 

legislature t Has any Indian Legislature 
fdiowii nil! eh interest in the excluded 
areas and the baekr/ard areas in its 
Province " — i tliink 'so far' as- iegisla..tioD 
goes tlicse Proposals are perfectly 'safe 
rlnit legislation will only be applied to 
tlie Provinces 

Ph''Ib6. I am not speaking of legis- 
latj(?n, but tile Lcgislatii.re~tlie 'Members 
of tile Legislature — Legislature as a, 
whole. Has any Legislature shown any 
partieula.r i,iiterest in the excluded areas 
within its Provi.i:iee f—I should like to 
lie'a.L' the v,i,eW''s of some of the Indian 
Deleg«at:es on a question of tliat kind. 

Mr. M M, Joshi 

.13,467. On this ])oint of Legislature, 
did any Oovernnient nominate any 
Memlier to re]>resent tlie aboriginal 
classes in any Legislature f — I do not 
think if they did II would carry anybody 
very much lurthei'. I do not think one 
aboriginal in the Legislature would have 
much chance against the rest. 

Mr. N. M. JoshL] I am asking the 
question, did any Legislature take any 
interest in tliein ? In these subordinate 
trilies if people ‘who were interested -were 
not in the Legislature at all, there would 
be nobody to move the Legislature. 

Lord Eustace Percy. 

13.468. Migl]t I intervene to put one 
question. A% regards legislation, is not 
the dift'ei^euee tliis tliat under the pre- 
sent Pro])osa]s with rc^gard to partially 
excluded areas, flio Legislature will tend 
to pass, sav. general land legislation ? — 
Yes. 

13.469. The Governor will liave to issue 
a special regulation saying that this 
shall not apply. Under a greater 
measure of exclusion the Legislature 
would be in a much safer position and 
the Governor in a position much less ex- 
posed to fiietion if no legislation passed 
by ilie Legislature applied to that area 
except when specially applied, by the 


' Governor or by sonic special machinery f 
. — (Sir Samuel Eoare.) Put tldv. is our 

proposal. 

13,470. Surely it is iii)t It 'is the 
■proposal under pa;ragra'pli 108. 

. 13,471. No.' “ Tile Gerverno']* v/ili also 
be a'lnpcAvered a.t Ills tiisciel'ioii tu iiiuke 
re-gula-tioiis for the I'leace rtic'l good 
govfirriment of any area wliich is for the 
lime being an excluded area or a par- 
tially excluded area, and will Ise cma- 
petent ' by any ' reguiaiioiis so made to 
repeal or amend any Act of tiie Federal 
Legislature -t f— Will you ivad llie first 
■|:?a'ragrapli f 

Areh.bisho'p (.4: Caaterhury. 

13.472. But, Secv'Aary ul* Slide, ihat 
ap])lies not at all to t'uese special, areas 
or special tribes wlSa -.vUich we are deM- 
ing just nowq but only to excluded or par- 
tially excluded aroiis 1 — Bxaclly, luit that 
WU. 1 S the question asked nu‘ by Major 
Atth=e and by Lord Eustace Pere.y. 

Lord Eustace Percy,] 1 beg pardon ; 
1 liave missed that. 

Sir Ahdur Fiuln-m, 

13.473. The excluded areas are vU re- 
so)’v«cd subject', are they not ? — Yes. 

13.474. And all legislation has toG>«! 
initiated by the people in charge of tha 
reserved depart nieni'S •'.---Proposal .163 
deals with it 

Sir Abflur riahhn.l I mean 'under the 
present practice, under the Government 
Gi India Act, all legislMlion has to be 
ini bait d by Mnubers in chiirge of the 
2 *tx: 8 r\'ed departments. 

Sir Ilari Simfh Gour.] Ko, I do not 
think so. 

Sir Ahfhir Pahim. 

13.475. I mean so fa'i* as the Govern* 
ment is concerned, not private legisla- 
tion f — (Sir Malcolm Hailey.) There are 
very varying degrees applying sho'wni 
on pages 150 and 160 of the First Eepm*t 
of the Statutory Oommissirm. Tlnu'c are 
vary' %u,rious degrees a|>p1ying to the 
areas at present. For instance, .Dar- 
jeeling and Lehaul are entirely under 
the reserved departments, the Governor 
In Council In certain other tracts, -the 
Ministers ' exercise authority, although 
under' the rules of business absence that 
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luillioriiy lias betai limited. You must 
take eaeli iract separately ■ in , that way. 

ld.47(). Take Ranehij for instance, that 
is iiiider a reserred department f — That 
is iii'ider a reserved . department. ■ You 
iiiiHt lake each one separately to get at 
the facts, 

iJr. b'lfafa/at Ahmad Khan, 

13.477. In the Shan States, the Govern- 
or lia,s direct charge of that area 1— - 
(Sir Samuel Hoare.) But the Shan States 
is Duriiiu mid the Shan States we have 
left outside any Ihirina prof>osals, as Dr. 
Shafakit Alruad Khan will remember. 

Major Attlee, 

13.478. One further qiiestion and that 
is with regard to Hnance. Have you 
considered the possibility of making 
some kind of grant from Central 
Revenues to p 2 *ovinces which are bur- 
dened with a deficit, such as Bihar and 
Assam ? — We ha\e not only considered 
the necessity of a grant of that kind, 
but we are actually proposing it in the 
case of Assam. Assam is the only ease 
in whicii vv'e are making a proposal of 
that kind, and we are assuming a sub- 
stantial g?*ant to Assam for the backward 
tracts from the F(‘deral Centre. 

Major Cadogan. 

13.479. They are all dohcit areas, T 
su|>pose ? — Yes. 

Major ('. IL Attlee, 

13,489. lYill those grants be tied up, 
so to speak, with, administration ; that is 
to say, will they he grants in aid of tlm 
Imckward areas, or are they just eoiitri- 
hutions to the general revdaues of the 
Province f — 1 have not contemplated 
<.‘xact]y what form they would take ; 
wlu.lhfa* it would he a iiart of the general 
grant for making up the delieit of Assam 
or whether it would be <?ar-inai’ked for a 
sijecilie pupose. 


there was one in Bihar' .or possibly for ' 
the new Province of Orissa, be definitely 
owing to the fact that they have back- 
ward areas for which they are, respoii- 
sibie '/—In the 'ease of Assam, .which, a,s 
I say, is the only ease in wliicli we make 
a proposal of this kind, the sum would 
be given in view of the fact that there 
was" this heavy expenditure involved in 
the hill tracts. lYhetlier an actual 
amount should be ear-marked or not for 
expenditure in those tracts seems to me 
to be an open question. Offhand, it 
does not seem to me to matter a great 
deal because the Governor there has the 
light to have what money he wants. 

13,483. My point rather was as to 
whether, as 'a matter of fact, that grant 
in A.ssam, althougb put on those grounds, 
was because Assam could not carry on 
without it ; wiietlier there w^as not just 
as strong a ease for making a grmit to 
Bihar or, say, to Orissa, if it has a con- 
side]‘abie amount of backward areas 
attached to it, so that in effect the 
legislatiu’es in so far as they have to 
Spend money would not feel that they 
were hamng a burden attached to them 
by ] 3 o]iticai accident without recompense 
from tile general body of taxpayers in 
India We felt that we could not go 
further than to make this proposal for 
Assam, in view of the general state of 
Indian finances and we felt justified in 
making the proposal in the case of Assam, 
first of all, because the tracts are of 
great extent and involve a considerable 
sum of numey, and, secondly, because 
Assam is a fnmtier district. A grant of 
that kind could be Justified upon tim 
ground of defence, just as a grant is 
needed from the Federal Centre to the 
North-West lYontier Province adminis- 
tration - 

Sir Hari Singh Gour,] And Major 
Attlee will remember that the Biiiar 
finance will lienefit by the separation of 


13.481. As I understand at present in 
the finiimna! proposals there are deficit 
Provinces ’which, for one reason or 
another, are going to be given certain 
subventions. Is not Bengal, for instance, 
going to be given something in respect 
of jute f— Yes, 

13.482. Similarly,'' would the ' grant, 
whatever it be made to Assam,; '.or say, 


Orissa. 

Major CL E, Attlee.] Quite, but it 'wil! 
still be tied up with Chota Nagpur ; that 
is all. 

Lord Snell. 

13,484. How far are the people eon- 
cerned in the backward areas settled in 
a locality and how far are they 
nomadic— migratory f — The areas which 


201 


we lire dealing with imply that they are 
^^ettled, in , those areas. ' 

13_,d85. The eare of these peoples is to 
be Hi; dor the Governor, but is that care 

10 piotective as against physical and 
(‘■.rmuniicai deterioration, as well as eon- 
tr()l in r(‘gard to law and order ?— That is 
Just, one of our objects in giving the 
Govtn-nor these special powers. It is not 
only law and order tliat we have in mind. 

11 is (lie whole field of government. 

13.486. .Then I' cannot quite, foresee 
how the Governor is to be kept aware of 
the possibly changing condition of these 
haeliward peoples ? — ^He is kept aware of 
what is happening through the reports 
from the administration, whatever it is, 
ill the areas. 

13.487. And the officers coneenied will 
{>e under an obligation to see that the 
Governor is aware of difficulties in a par- 
ticular area — T would rather put it in 
this way : The Goveiior is under aai 
vibligation to keep himself infonned of 
thesi* affairs and he will give whatever 
direction he wishes for that purpose to 
the officials, to hecop liini informed. 

13.488. And there is no reason to pre- 
sume that there is any danger that he 
will not be kept aware of them ?--Tf he 
is carrying out his duties, no, 

13.489. Then just one last question. I 
can see how the area is to be tied up to 
the Governor, but I cannot see how it 
is to be untied if the chariudei* und 
capacity of the po]>uIation develop 7 — 
It would be untied by the procedure sug- 
gested in paragraph 106, namely, an 
Order in Council removing a particulai' 
area from the category of an excluded 
area into an ordinary field of Provincial 
administration. 

13.490. On the advice of the Governor 
and tlir<mgh tlie Beeretarv of State 
Yes. 

Ijord Middleton, 

13.491. May I interrupt for a moment 
in regard to what Lord Snell was asking 
about discovering anything in connection 
with these aboriginal tribes f I would 
like to reinforce what was put forward 
by Sir Reginald Craddock with regard 
to a plea for a special Service Officer. 

■ I have had experience of some of these 
aborigin.al tribes and I do know that 
they form a very special study, and, if 


we are to rely in future upon iliuiing out 
about them from the ordinary District 
Officers very little indeed will he found 
out. I can give a. ease in point. I 
stayed , with them on sevi^raJ occasions 
in the Central Provinces and when I told 
my' experiences to the FHsf.rict Officers 
they were surprises 1 tliat I lunl obtained 
any contact with them, bee:rnse, they luid 
never even seen them I — Lm:d Middleton 
surprises me with what lie says. Boino 
of the greatest experts upon these ques- 
tions are District Officers, h'or instance, 
I think Dr. Hutton, who gav'c evidence 
yesterday before Sub-CVminuitoe D, is 
the best known exiiert u|>on these ques- 
tions of anybody in India, and 1 think 
he is a District Officer. 

Sir Hari Singh Gour.] Yes. 

I^)rd Middleton,] 1 think he is ratlier 
the exee}>tiDn. Certain tribes exist, I 
think, in foui‘ districts of the Central 
Provinci^s which are so elu.’sive that un- 
less anybody knows them pretty well 
tlicy never even see them. 

:Mr. F. S, Cocks. 

13.492. Secretary of State, folio vying 
ii})on Lord Lytton’s question, will any 
provision he made for smih an Officer ! 
-“T gave a number of answers earlier 
this morning upon that very point, and 
T do not think F have got anything to 
add to them. 

13.493. T am sorry, but I did not re- 
member exactly what you had said ; re- 
garding Proposal 106 you say that these 
areas will be embodied in a schedule. 
Will this Committee have an opiportunity 
later on of discussing thai sehednlo ? - 
T said I ^vas going to circulate a sug- 
gested scdiednle to the Committee. Whe- 
ther they will discuss it or not is a 
matter for the Committee. 

13.494. I understand that at the pre- 

sent time there are areas which, al- 
though tud; fiackward tracts in the con- 
stitutional sense, come under the Behe- 
,duled Districts Act where the executive 
has a iKnver of reserving legislation. 
What -is to happen to those -That 
again is one of the questions that we 
were discussing at great length this 
morning, and I said to the Committee 
that 1 would take into account the 
point that had been, raised and see 
whether some practical way could !»» 
found to deal with them, ■ 
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13j495. Under Proposal 108 the Goy- 
ernor is empowered at his discretion to 
make regulations for the police and good 
government of '■ any of ' these areas, i. 
would just like to ask one or tAvo ques- 
tions to' see how far tliat po'wer extends. 
Would it extend, for instance, to the. 
expulsion of undesirable residents - 
Certainly. 

13/196, Dr. .Hutton said on page 11 of 
his evidence that in', cerrain areas the 
ordinary police are not normally allowed 
to interfere in tribal cases. Will the 
Governor have power to continue that 
practice f — Certainly. 

13.497. Prom page 25 of the same evi- 
denee I understand that lawyers are not 
allowed in these areas without the per- 
mission of the Deputy Commissioner. 
Will he have power to continaa that 
practice f— -Yes. 

13.498. Would lie have power to make 
regulations to prevent the alienation of 
land ^—Yes. 

13.499. And, lastly, would he have 
powey to withdraw from the courts cer- 
tain cases involving tribal customs ? — 
Yes, by regulation. 

33.500. In answer to Major Attlee you 
said that the Governor would have poAver 
to allot funds for the development of the 
backward tracts. Will that include 
poAvum to allot funds for education ? — 
Yes, for any purpose that is required. 

Earl Winterton,'] My Lord Chairman, 
I do not think there is any question that 
my ingenuity can possibly suggest that 
has not already been asked by some other 
Member of the Committee, so I do net 
propose to ask the Secretary of State 
anything. 

Lord Hard Inge of Tonshwst, 

13.501. I would like to ask the Secre- 
tary of State : Does he anticipate that 
the administration of the backward 
tracts Avill be to any extent different 
from AAhat if is at preseiit f I ask that 
because F tliink the administration of 
these backward tracts at the present 
moment is, as far as I know, and cer- 
tainly AAms Avhen I Avas In India, very 
good, I do not Avant to see .it deterio- 
rate f— I do, not myself see any reason 
why, under this plan, it should deterio- 
rate, or should be materially changed. 


Earl of Lgtton, 

13,502. I would like' to ask the Secre- 
tary^ of State one, or ' t'wo questions re- 
garding the application of these' ].,)assages 
■to Bengal in particular. In Bengal , at 
the- present time there a,re two exeiiided 
■ areas, Darjeeliiig , and ike Ci,iittag'on,g, 
Hill Tracts. I understand from ansAV&rs 
already given by the Secretary of State 
that both of these areas would in future 
be regarded as partially excluded f~— 
Yes. 

.' 13,503. .With regard' .to Darjeeling dis- 
trict, I think that is obviously right, but 
■I 'am not so Aveil satisfied Avith regard .to 
the Chittago'Bgr Hill Trac'ts. The Secre- 
tary of State has said that his objeit 
as far as possible is to carry on the 
exibting system, but at the present mc- 
ment the "Chittagong Hill Tracts is a 
Avholly excluded area, is not it -Yes. 

13,504. I would ask the Secretary of 
State whether, in fact, the eonditioiiB 
funong the trilms of the Obittngong Hill 
Tracts do not approximate almost exactly 
to the condition of the tribes in the 
Asvsam Hill Tracts Avhieh it Is inoposed 
to make an excluded area f — Wc l\mQ 
been guided by the local Govermnent in 
this matter. We have taken their 
adAUce. I do not knoAv Avhetlier Sir 
Malcolm could add aiw details from his 
knoAAdedge. (Sir Malcolm Hailey,) I am 
afraid I have very little knoAAdedge of 
that particular area, if I migiit suggesi- 
this, that the particular question is one 
for discussion Avhen the Committee sees 
the suggested schedule — as to Avb ether one 
area should go into a particular class or 
not. (Sir Samuel Hoare.) It is a fact, 
as I say, that Are have consulted the 
local goAmrninent and tins is their ad- 
vice. After Lord Lytton has raised this 
question I Avill look into it again. 

13,605. May I give you one or 'Lavo 
examples of how this systoTU Avendd 
apply in the Chittagong Hill Tracts if 
it is only a partially excluded area ? 
I understand that partially excluded 
areas are to come under the general 
administration of the Provincial Guv- 
ermnent f — Yes. 

13.506. Presumably they are to have 
representation in the Provincial Legis- 
lature ? — ^Yes. 

13.507. Is it not really Inconceivable 
that the Chittagong Hill Tracts, as they 
are to-day, should elect representatives 
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to, tlie Bengal Provincial Coiineii It 
vroiiid noty of conrse, foilov/ that they, 
vonki send representatives to the Bengal 
Coiiiieii. ■ That would depend upon the 
llove^llor^s deeision in a matter of that 
kind. 

Mr. ZcifriiUa Kham^ The schedule does 
not provide for it. .' 

. Earl of Lytton, 

13j508. Then there would be a differ- 
ence ' between the .position of, a partially 
e^ieliided area and the , other parts of the 
Province /ill respect of representation f— 
It need not be so necessarily. It ivonld 
depend upon the conditions of the Pro- 
vince. It is not' necessarily' tt ' condition 
of a partially excluded area tlijit it 
should be represented in the Provincial 
Council. It may be a feature of a 
partially excluded area, but it is not a 
necessary condition of it and it : ''•could 
resi.ivith the (jovernor.' 

13.509. I understood that the only 
difference between a partially excluded 
area and the rest of the area of a Pro- 
vince ivas that in a partially excluded 
area the Governor was to have a special 
responsibility ? — Yes. 

13.510. But iux the exercise of that 
spec in I res]jOiisibiiit3" do you now suggest 
that he might omit that area from repre- 
sentation in the Legislature ?-“-Ygs ; 
under Section lOS lie has full i.towers. 

13.511. If the Secretary of State is 
going to submit a schedule I can perhaps 
wait for further discussion of that sche- 
dule. I only raise it now because I 
should like to ])rrrig to the Beeretary of 
Statens notice the fact that when I w;as 
in Bengal and mirired speeii! expert 
advice witli regard to matters connected 
with the Chittagong Hill Tracts it wras 
really only from the Assam District that 
I was able to find a.n officer w^lio had 
had exooric'uee of tiibes of that kind, 
«irid although there 'were officers in the 
Bengal Civil Service wfiio had spent their 
time as District Ofiicers in the Chitta- 
gong rlill Tracts, tlu'v had no experience 
of the tribal conditions. I came to the 
conclusion that the conditions of those 
tribes in thos(‘ districts were really 
exactly the same as tlie conditions of the 
tribes "in the 'Assam hill districts f— I" 
will certainly put Lord Lytton^s erit'icfems' 
and suggestions to the Governor of 


Bengal and later on we ean^ discuss ,it 
■again. 

■..13,512. It is quite a different probier* 
from that of the Darjeeling district f — I 
see that, yes, 

■■ ■' 13,613. Whieii is, it is true, a hill people 
who differ very mueh fr{„.)iii tile peo].)ie 
of' Beuga'l, but tlic acLual adiniiiiAratimi 
of the Chittagong liill Tniets is quite pecu- 
liar, They lia%''e still a number of cliir-fs 
who have„eertain ]}owers and are reecig- 
limed as, in some respects, the headmoi 
of the distrieis — a fe.ahuv wdiicb is not 
eoiniiion to any otlier i:jari of ikiiigal, aud 
it is not foiiiui mnongst th(^ Hiii people 
ill the Darjeeling District at all. There- 
fore, I 'tliougist it was desiraide merely 
to mention the fact tlial, tic* ease for Uia 
mciusion of the CliiUagong Hill Tracts 
as an excluded area seems to me to be 
wu.>rtli consideration ,f — Certainly. 

Earl Peel, 

13.514. I would just like to ask about 
t‘)ese offi{*ers. Of cours(‘, it understood 
ilial rather sfiecially qualified olileers ar© 
requirtff to deal with tfie tribes in a 
backward tract 1 "Wliat I am not qu'di^ 
dear of is what is the range from whieli 
the ].)rt)vincial government can draw 
the.se officers ? You may remember that 
in the Statutory Commission it w'as sug- 
gested that these tracts should lie under 
a c('ntral authority bc<*.anse they 'would 
have power over the All-India services. 
Yvkuld the local gcjveriniient or the Gov- 
ernor, in order to get 'llicse special 
officers, be aide tt) drinv Irriiri officers in 
other Provinces, or woiikl he ha'S'c to de- 
pend entirely upon those who were 
specially trained in his <nrn Province for 
this special work: * — Tht‘ Secretary of 
Statets services, s>f couive, w'oidd Iw avail- 
able everywhere. In actual practice iny 
advice all goes to slauv that it is upoM 
local knowledge that tlie provincial Gov- 
ernor chiefly draws, and it |U‘olmbiy k 
from peo]>ie in his cuvu Fruviuce. 

13.515. Then they •would tend rather 1# 
be the same people who were employed. 
If he wants to draw’ upon the sonnam 
elsewdiere, he communicates with the 
Governor-General f— Yes. 

13.516. For the kind of man he wants f 
—•Yes.- It will not be a 'distinct service, 
those sendees for the excluded areas ; 
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tliey will be served. by the available per-' 
sonnel in the other sexviees. Our own 
view is definitely against a small sepa- 
!‘ate service. There is every kind oi; 
administrative objection to it, and 1 think 
a small service - like that would bo far 
less efficient than the present arrange- 
ment, in which wo are able to draw upon 
the Secretaiyj^ of State hs services and the 
odier services. 

13.517. I suppose they would specialise 
after a time no doubt in this particular 
class of work ? — I think they will go on 
as they are now. Most of these people 
me specialists. 

Archbishop of Canterbury. 

18.518. I have no right to ask him per- 
sonally because he is not giving evidence, 
but it would help us upon that matter 
if Lord Lylton could tell us how he got 
the officer from Assam. I suppose he 
must have been an All-India officer and he 
was administering the Province under 
the present system. I would like to ask 
that question through the Secretary of 
State f — I can answer His Graeels ques- 
tion in a more general way. The Gov- 
ernor could ask for the loan of an official 
from another Province. 

Earl of Lytton.] As the Seeretai’y of 
State has said, 1 got him by reference 
to the Govemm(?iit of Assam. 

Earl Peeh 

13.519. T was not sure wdiether that 
transfer between Provinces would' be quite 
as easy in the future as it is now by 
reference to the control of the Governor- 
General over the All-India service. That 
was the point of my question ? — I do not 
think thei'e ought to i)e any difference. 
We are dealing after all with a very 
stnall number of officials. 

Sir Aui^tev Chamberlain^ 

13.520. Secretary of State, I w-ant to 
revert for a moment to the case of 
aboriginals scattered through the Pro- 
vinces and not located either in a totally 
excluded or partially excluded area f — 
Yes. 

13.521. If I rightly followed what was 
said by some other Members of the Com- 
mittee earlier, I think that some of us feel 
that we have a rather special responsi- 
bility for these people f— Yes, 


13,522. And our anxiety is not so inueii 
lest the Provincial Government should de- 
liberately refuse them jiistiee as that it 
should be unaware of their conditions 
and, therefore, not provide the iiecessaiy 
remedy. Do you think it would be pos- 
sible to stipidate that the Provincial 
Government should appoint an officer 
whose business it w* oiiid be to inspect and 
report upon these people I That would 
bring to light their conditions and needs. 
We might then 'more eonfideiitly , entrust ' 
their fate to the Provincial Government ? 
— -I agree 'with Sir Austen^s suggestion 
that the officer should preferably be an 
officer of the Provincial Government. I 
think there is great advantage in making 
him an officer of the Provincial Govern- 
ment. I think he would have more influ- 
ence on< that account. As to whether you 
should specify in the Constitution Act 
that an officer of this kind' should be pre- 
sumably appointed everj^where, I am not 
sure that I could go as far as that. [ 
can imagine that there are certain pro- 
vinces in which there really would not 
be work for a man of that kind. I do 
not know what Sir Malcolm would say. 
(Sir Malcolm Hailey.) We have praeti- 
eally no or very few aboriginals in the 
United Provinces ; they are practically 
eonflned to one district. In the Punjali 
they have, it might be said, really none 
at all. They have their two backward 
areas of Lahaul and Spiti which are so 
cut off that there is little power of inter- 
vention with them. In Biliar and Orissa, 
they have quite a number of districts in 
which aboriginals rtctually prtq>onderate“-~ 
three — and they are represented very 
largely in six other districts, and it might 
be found quite advisable to have some 
special officer capable of advising the 
local governme.!>t in I’egard to the abori- 
ginals and people of that class where they 
are largely represented such as Bihar m\d 
Orissa, but J am doubtful in my own mind 
whether a permanent officer of ihat ki,mi 
is required, or whether an officer could 
not perfectly well be appointed to make 
reports to the local government from 
time to time. I think it would have to 
vary therefore in each province — the pps- 
vision you made on that account. (Sir 
Samuel lioare,) If I may complete my 
answer, as I said earlier this morning, 
I; will look into this point again. I put 
the. difficulties on both sides to the Oom- 
.mittee. 
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Mai’qiiess of SaUsbiiry. , 

13,52:1 It iiiight form a special place in 
t !;e (,T()veni<)r's iiistructioiis f — That is one 
it *01111*0 of the question into which I was 
to look. 

Sir J Chamberlain, 

1:3,524. I think I am right , in imder- 
r-tNiniing* you or Sir Malcolm, or one of 
tie j3eiegates, previous]}- said that such 
an ofFiC(‘r had been appointed in some 
('sses })y the Provincial Govemment 
airead}" '? — Yes, tliere is an officer for the 
depressed classes in the Governmeni of 
Ih.mbay. 

Dr. B. IL Ambedkar.] The backward 
classes. There was also one in Madras. 

Sir Austen (Jhamberlain. 

13.525. So the proposal is merely 
making compuLsoiw on all Provincial 
Governments where the ease arises a pro- 
vision which the more advanced Pro- 
vincial Governments have already made 1 
— They have made the provision because 
tlie conditions were such as to give work 
to an officer of that kind. As Sir 
Malcolm has just said, there are pro- 
vinces in which there wmuld not be justi- 
fication for an appointment of that kind. 

13.526. There may not be need for a 
whole time appointment, hut what I beg 
the Secretary of State to consider is 
whether there is not need for some pro- 
vision ’which ensures that the condition of 
these people shall he examined and re- 
].)orted upon .so that an informed public 
f)pinion may be brought to bear upon the 
Legislatiiiv f — T will certainly look into 
all these points. 

Sir Hubert Carr. 

13.527. May 1 ask a question with re- 
gard to proposals 106 to 109 as to their 
scope. This morning, have been dis- 
cussing their application to backward 
areas on account of the backward con- 
dition of the people. Is it intended that 
they can be applied if necessary to cer- 
tain areas ; for instance, could they 
be applied if it were found necessary to 
a district like Midiiapore, because .con- 
ditions connected with terrorism- •, atid 
c.rime were such that it was not advisable 
for the constitution to be allowed to work 
in its ordinaiy application f- — No ; ’these 


provisions deal exclusively with backward 
areas, and they are not intended tt) go 
further than that. 

Mr. M. M. fj ayaker, 

13, ,528. It is not a weapon in ^ the 
.Government's liands to punish politically 
troublesome areas ? — These .pro visio-iis are 
not intended for that purpose. If it 
were found necessary to make provisions 
of that kind, they would have to fmd 
another place in the White Pa|>or or in 
the Statute. 

Sir Hubert ijarr. 

13,520. It is not a weapon in. the- 
Government's liands to protect well- 
disposed. people in certa,in areas f-~ No,'; 
the.se provisions are simp].y a, chapter to 
deal with one part of the problem. If it 
were found necessary to deal with 
another part of tlie problem, the place 
would not be here. 

Dr. B, li. Ambedkar. 

13,539. I want to ask you one or two 
questions to clear up the hnancial side 
of this problem. I want to ask a ques- 
tion, hrst of all, with regard to 
dnancing what are called the partially 
excluded areas ?“™Yes. 

13.531. I take it that there would be 
a common budget, the provincial budget, 
in which the mpneys provided for the 
]}artially excluded area would also bt 
included f — Yes. 

13.532. in that case, the whole budget, 
of course, would be open to discussion 
by the Legislature f—Yes, subject to 
paragx*aph 109. 

13.533. I am cf»ming to that It is 
only wffien the Governor exercises M« 
special responsibility under para- 
graph 70 that they would go outside 
the purview of the Legislature f Is not 
that so f-— Yes, and paragraph 109. 

13.534. But ordinarily they m^ould be 
part of the provineial budget f-— Yes. 

13.535. I want to ask a similar quee- 

tion with regard to the wholly excluded 
areas. I find that the special responsi' 
bility of the Govenior under para- 
graph 70^ (/), is confined to parttally 
excluded areas only *f — ^Yes. ■ 

13.536. That means that for /the ad-, 
ministmtion of the wholly excluded areas' 
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the Governor could not draw upon the 
provincial funds Dr. Ambedkar^s very 
acute mind has discovered a gap in the 
White Paper. That is so. 

13,537. He could not draw upon them? 
—As drafted he could not draw upon the 
proviiicial funds. It is an omission that 
we propose to set right in any final 
draft. 

13.53S, Another paragraph is 49 to 
whieli I also want to draw your atten- 
tion in this eonneetion. There snbclause 
(v) says that the expenditure required 
for excluded areas shall be the special 
responsibility of the Governor-General ? 
—Yes. 

13,539. Bo I take it that in the ad- 
ministration of the wliolly excluded area 
the Governor^ who presumably would be 
the agent of the Governor-General, would 
have to depend upon such Tooiieys as may 
be supplied to him by the Governor- 
General in the exercise of his special 
responsibility No ; the Governor him- 
seil: ■uiJ] ask for the money from^ the 
province. 

13,54(>. Bo you do propose to amend 
the proHsion dealing with the special 
responsibilities of the Governor to enable 
him to draw upon pi'ovincial funds for 
the adohnistration of the wholly excluded 
areas also f—Yea. 

Mr. ilA J7. Jayaher.] Does it not now 
Ml under paragiaph 96, subpara- 
graph (b) : **’The Governor will cause 
a statement of the estimated revenues’’, 
etc., and then you have given power 

to specify separately those additional 
proposals (if any), whether under the 
votable or tion-votable heads, which the 
Governor regards ruH’essary for the 
fuirilment of any of his ^special respon- 
sibilities.’ ” Special responsibilities in- 
clude expenditure to be spent on the 
partially excluded areas. 

Dr. B. B./Anihedkar. 

33,541, I am talking about wholly 
excluded areas ? — ^The point Dr. 

Ambedkar has raised deals with totally 
excliuled areas and, by an error in 
drafting (it is nothing more than that) 
it would appear that the ^Provincial 
Governor, -while he could draw upon the 
provincial funds for partially excluded 
areas, could not draw upon the 'pro- 


vincial funds for the totally excluded 
areas. That is an omission in. drafting, 

Mr. N..3A Joshi 

13.542. Might, I a.sk a general , ques- 
tion about the merit or demerit of the 
method 'which you have proposed of pro- 
ieeting the backward people , and. the 
method of protecting*' their interests by 
treating them as a minority. I want to 
ask you what is the difference between 
the two methods — the method of protect- 
ing by giving the Governor special power 
to protect a minorit 3 ^ and the method 
which jmn have adopted to protect the 
backward people ? — We feel in the ease 
of the baelvAvard ]>eopIe that they do 
need some further and more ileiinite pro- 
tection. That is the reason why we have 
got tliese provisions 106 to 109. We feel 
that they are so far away from the 
ordinary political conditions in India 
that they really are in a different cate- 
gor.v, say, to Monnbers of the great re- 
ligious communities of India. 

13.543. I want to suggest to you, 
Becretaiw of State, that there are two 
kinds of proteetiou. The first is from 
the politicians, as you say I — Yes. 

13.544. The second protection is from 
an autocrat ? — Yes. 

13.545. I am not using that word in 
an offensive sense. In the case of the 
method which you have followed in the 
case of m^inorities, there is protection 
both ways ; the minority is protected 
from the majority of the politicians by 
■giving the Governor special powers and 
the minority also is protected against an 
autocratic use of power by any ofticer or 
by the Governors because the Legislature 
can deal with the questions of the 
minorities. In the method wdiich you 
have followed, there is no protection 
against the autoeratie use of the powers 
given to the officers who may ri>e 
a]>pointed to those districts. I, therefore, 
want to know from, you whether you do 
not think that that method followed in 
the case of the minorities gives pi'otec- 
tion both w^ays and therefore should be 
adopted in the ease of these tribes also f 
-• — ^We do feel very definitely that we have 
to take into account experience. All 
experience goes to show that tliese areas 
have on the whole been sympathetically 
administered. It also goes to show that 
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it is very dangerous to make sudden 
changes in them. Judged, therefore, by 
the past it looks as if the aborigines 
themselves will be both happier and « safer 
if the same kind of arrangement still 
continues. I hope, I have, said enough 
this inorning to show that I do regard 
these ])aekw'ard areas as a very definite 
exeeptioii in the Indian picture, and as 
an exeeption that must be dealt with 
by exceptional methods. We think, 
judged ])y our experience, that this is 
the best way of dealing with them, and 
as soO'i as you bring in the ordinary 
checks of Parliament and polities, which 
may be vc-ry valuable and ap])]iea])le in 
many other directions, it really is going 
to do harm in the long run to the 
tribes thernselvos. 

13,540. I am not making any allega- 
tions against any officer, Secretary of 
State '? — No ; I know you are not. 

13,547. And I am prepared to admit 
with >'on tliat on the wliole the officers 
are syrapatlndic but, at the same time, 
,Dr. liutton himself in bis Memorandum 
has given instances of cases where there 
was a danger of the interests of these 
people being sacrificed. He mentions 
this one in Ids Memorandum : Another 


instance of the harm tliat can be done 
by an inexperienced officer and of the 
care that has to be taken in administei*- 
ing these areas may be taken from 
Assam, where a range of hills owned by 
the independent Najas w,as regarded as 
important on account of the 'presence, of 
suppositious oil or eoal.-’^ . Where big, 
interests are concerned, the interests of 
the backvv'ard tribes may some times be 
sacrificed. He gives another instance f 
— But, Mr. Joslii, however, good tliose 
instances may be, I still fail to see how 
political intervention would have h-eon 
likely to make things better. I think 
it miglit very well have made thines 
worse. 

13,548. I veil] tell you liow ’-—Dr. 
Hiittcm, so I am informed — unfortiimile- 
ly I could not be at the a^Ioeting — did not 
at all draw the <?one]usion wliich Mr. 
Joslii has just drawn from it. The eon- 
elusion he drew was to exclude thcvse 
areas altogether. 

Air. N. M, Joshi.] It is tnie Dr. 
Hutton believes in autocracy and, ilmre- 
fore, lie wants exclusion. 

Chairman.] Air. Josbi, I propose to 
adjourn now until half past twoo^ciock. 
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Tile MAliQUESS of LIKLITHGOM" in the Chair. 


TiH‘ Right Hon. Sir Samuel PIoare, 
Hailey, G.C.SJ., G.C.I.B., and Sir 
("hS.I., are further examined as 

Mr. A. M. Joshi, 

3 3,()92. Secretary of State, yesterday, 
you stated in reply to my question that 
you \yant to give the aboriginal tribes 
further and more definite protectiom. I 
am not asking you questions in order 
that the protection shall be whittled 
down, but my anxiety is that there 
should be more protection than you are 
giving. In (connection with that, I want 
to ask you a tjuestion as regards para- 
graph 109 } — (Sir ISanuiel HoareJ) Yes. 

13.693, In that paragraph, you are 
allowing the Governor at his discretion to 
disallow any resolutions or questions 
dealing with the administration of a par- 
tially excluded ai’ea. I want to asfj you 
whether this provision will not reduce the 
protection instead of increasing the pro- 
tecticm f — No. I do not take that viewY 
I take the view that unless there is a 
safeguard of this kind debates and reso- 
lutions may arise in a Provincial Cham- 
l>er that would stir up a ^^eat deal of 
trouble, or that might stir up a great 
deal of trouble, and that might do a 
great deal of harm in. a backward area. 

13.694. But did not the Legislature 
contemplate this as one of the means by 
whicli injustices done by people would be 
redressed, and from that point of view, 
when you are establishing an autocratic 
institution in the districds, does it not 
r(‘diiee the protection when no questions 
could be asked and no resolution ecmld be 
discussed regarding the actions of the 
Executive ?~In the partially excluded 
areas, Mr. Joshi will remember that it 
is not an autocratic administration. It 
is the ordimuT- Provincial administration 
acting, however, wiBi certain safeguard.s 
imposed upon it by the Goveraor. , 


Bt., C.M.G., M.P., Sir Malcolm. 

Finblater- SrswAET, K.C.B., K.C.I.E., 
follows : 

13,695. Yes, but the Governor will 
have the power either to apply or 
not to apply the particular piece of 
legislation Yes. I regard that as a 
very necessary safeguard. 

13,698. It is a necessary safeguard but 
at the same time when the Executive is 
not responsible to the Legislature, when 
you prevent questions being asked as re- 
gards the actions of the Executive and 
prevent resolutions being discussed as 
regards the actions of the Executive, 
you are reducing protection ? — No, I do 
not think so. I am afraid, Mr. Joshi 
and I do not agree. I base my view 
upon the very strong advice of the ex- 
perts who have actually been dealing 
with these people in these backward 
tracts. They think that some safeguard 
of this kind is essential, otherwise you 
may get resolutions moved and discus- 
sions taking place that would stir up all 
kinds of trouble in these very excep- 
tional districts. 

13.697. As regards the excluded areas, 
you prohibit discussion altogether. As 
regards these areas, I -want to know 
whether the protection is not reduced by 
making the provision that there shall be 
no discussion f — did not cpite hear the 
last part of your question. 

13.698. As regards the excluded areas, 
there can be no discussion even with the 
permission of the Governor or of the 
Governor-General f — ^Yes ; that is so. We 
are dealing "with a very exceptional ease 
in our Proposals — on]3r one single ease — 
and both upon the grounds of merit and 
also upon the grounds of practicability 
we think this is the best proposal. As 
to the grounds of practicability, there is 
this fact that the Govenmr would have 


tio oiiicial minister who eouid answer in- 
terpolations of this kind about a totally 
rxeliuled area. In the ease of the par- 
tially excluded areas, of course, he has ^ 
the Proviiieial administrators and the 
Provineiai administration, but in the 
nisv of the totally excluded areas he 
won id liave no representative in the 
Pharober to deal with questions of this 
kiticL 

.i;j,69b. As regards the protection of 
these people, the need for the protection 
Mf these people, as I have stated in my 
questions vso far, is against the autocratic 
actions of the Executive or the arbi- 
rrary actions of the autocratic Executive 
and sc^concllv they also need protection 
jigainst these people being exploited by 
Mthers. There was a. mention of the 
mmieylenders exploiting them ; theve is 
also a possibility of the capitalist and 
the employers exploiting them. My 
questio!! to you is this, that if you 
prohibit discussions and questions as re- 
gards the tr(*atnient given by em])loyei’s 
to tlieir employees, wIk^ in some indus- 
tries are peop]<‘ belonging to tlu* abori- 
ginal tribes, you reduce the protection 
itistead of increasing that pivdoction f — 
T would prefer really, as I say, in these 
very exceptional eases, to rely upon the 
people on the spot, T think they are 
much more likely to be sympathetic than 
Ijoliticians, however excellent those poli- 
ticians may be, outside. 

• 13,700. Secretaiw of State, I should 
draw your attention to a fcAv quotations 
from the Report of the Royal Commission 
tm Indian Labour. The Royal Commis- 
sion on page 115 says : The main 

coal-fields lie in or adjacent to areas 
chiefly inhabited by aboriginal tnbes. 
From these tribes the Ial>our force was 
first drawn and they still supply the hulk 
of the workers.’^ Bo, in the coalmining 
industry the large, proportion of the 
workers comes from the aboriginal tribes? 
— What paidicular areas is Mr. Joslii 
dealing with f 

Sir Han Singh Gom\ 

13,701. The Jharia Coalfields ?— 

Where f 

. Mr. W M. JosM. . 

'13,71)2. Some are in Bihar, some are 
ill the Central Provinces, but mainly in 
L109EO 


Bihar and Bengal ?—If so, of course, 
Mr. Joshfs question does not really apply. 
Those areas -are' partially excluded areas, 
not ■ totally exehided areas. .All discus- 
sion would not be invariably barred. 

13.703. 1 .am dealing with your prohibi- 
tion to ask questions and prohibition of 
discussions ? — There is not a prohibition 
in areas of that kind. 

13.704. Some of these areas will be 
partially excluded ' areas f — Yes, anrl in 
the ease of partially excluded areas all 
that is necessary is to get the permission 
of the Governor. 

Sir Han Singh Goar, 

13.705. It is the other way aboui ; it is 
not a question of getting the permission 
of the Governor. He could stop it f-— 1 
fieg your pardon ; yes, that is so. 

Mr. A. M. JoM, 

18.706. Th(* fact is that the in’oleetion 
yon are projxising is less because the 
permission of the Governor must be 
obtained ? — Me <'an stop the discussion if 
he thinks the discussion is harmful. 

18.707. That is exactly what 1 am sug- 

gesting to you : that, instead of increas- 
ing the protection, you are reducing the 
])rotection. Now as regards the other 
area of Assam, from the Report of the 
Royal Commission on the Tea Estates I 
shall read one or two small quotations. 
On I'lage 357 of that Riqiorl the Royal 
Commission say : About 126,000 

labourers are employed, most of whom 
are aboriginals from Chota-Nagpnr and 
the Bantal Pargana.s in the province of 
Bihar and Orissa.’' That is one part 
of the tea estates. On page 350 the 
Royal Commission say : At present the 
most important recruiting area for both 
valteys is .Chota Nagpur and the Santa! 
Parganas, whose aboriginal population is 
'l>referred for work on the tea gardens/^ 
Here you will notice that these aboriginal 
people are preferred by the employers 
because they are unable to protect them- 
selves. Now in the case of such people 
is it not better on the w’hole that there 
should be gi'eater protection than less 
proteetidn f — ^Here again T should like 
to look into the details/ I should be 
surprised if these Tea Estates were in 
the totally excluded area of' Assam. If 


they are not in, the area of total exclusion,. ■ 
then it doefi not seem to me that the- 
questian any .bearing* upon the pointy 

13;708. Now as regards the danger of 
land being alienated, as there is a 
danger of land being taken by money- 
lenders, there is also a danger of larnl 
being taken* 1.Vy big capitalists Ike the tea 
planters and the mining people* Is it 
not possible for you, instead of leav'irig 
it to the Governor and the District 
Ot!i<^er, to put down in the Constitution 
itself or in some way pnmde that land 
belonging to the aboriginal people 
shfsnid unt be taken away at all, because 
if you leave tie protection to the 
Governors it is quite possible that the 
proteetion may not be good enough 
against big capitalists f — All 1 can say 
is that we have consulted the men who 
have been actually dealing vdth this 
problem on the spot and they support 
this kind of proteetion. I should like to 
see every kind of practicable proposal 
carried into effet-t for preventing these 
backward people being exploited, I am 
not sure, ho\^'cvel^ whether you could in 
acliial practice carry into effect a very 
general proposal sneli as Mr. Joshi tias 
:just suggested. 

13,709. I shall ]>iit before you for your 
(jonsitlerafion one or two proposals. My 
hrst pj’oposal is that you should leave 
the .Legislatures free to ask questioris 
and to have discn.ssions. That is one 
])roposal. Then my second proposal is 
that you should give these aboriginal 
tribes not only representation according 
to their population but weight age in 
the representation, on have given 
weightage in representation to minorities 
which are much more powerful than ^he 
aboriginal tribes, while in the carse 'of 
the aboriginal tribes you have not ^ivn 
representation even according to ”tbe 
lK>puIation basis 7-^No ; and it is lust 
because of that, Mr, Joshi, that we are 
proposmg as an this other 

method^ of deahno^ with them The 
mnson IS that we feel that they am so 
^ population of 

ft ni f ^ special 

teralmcnt We feel that , these Tei-v 


backward people 

thmg at all .by a small representation in 
unaciMand nothing at alL 


,13,710. Ill, the first .place, I do mot 
know why that representation should be 
small! — Call it big. I do not mind 
whether you call it small or big. I 
would say that any representation of 
these very backward people would be of 
very little use to them. 

13.711. May I ask whether these back- 
ward people will not be subject, either 
to Provincial or Federal taxation ! — -In 
the totally excluded areas the adminis- 
tration will be the Governor's adminis- 
tration. 

13.712. But they will not be free from 
either the taxation of the Federal Gov- 
ernment or the Provincial Government, 
How can they be free from customs taxa- 
tion ! — That is the position now. But 
does Mr. Joshi suggest really that 
head hunters living in the hill tracts of 
Assam could take an intelligent part In 
a Budget discussion about indirect taxa- 
tion ! 

13.713. Secretary of State, you may 
consider that they are head imnters. I 
know' some of these aboriginal tribes and 
I ki)0V7 they are not head hunters. They 
can be weil educated and they can be 
\'ery ■well civilized, and I am quite sure 
that if you give them .representation 
they will be able to find representatives. 
You are not excluding from the Federal 
Legislature only the head hunters of 
Assam ; you are excluding all aboriginal 
tribes No, that is not the position. 
Ill the totally excluded areas it is so* 
In the I'la.rtially excluded areas it rests 
with tlie Governor how far representa- 
tion and all that goes with it is appli- 
cabie. 

13.714. No, in the Federal Legislature 
you have not ])rovided any representa- 
tion for the aboriginal tribes ! — I beg 
your pardon ; that is so ; because "we felt 
that no representation that we could give 
to . these areas w’ould really be effective* 
Ail that would happen \voiild be to draw 
them into a political machine that might 
very well crush them. 

13.715. T do not know how any Legis- 
lature can crush them wdien the Governor 
has special powers to protect them. Any 
representative of the ahoriginal tribes 
will certainly express himself as regards 
how the taxation affects his community f 
“—I wonder very much how in actual 
practice you could find one, two, three, 


Of four j'Xioplo to represent in a Federal 
Legislature ail these very diiferent tribes 
aud communities, and even if they could 
represent them, whether they would 
nnike their voice eifectively heard, 
i 13.T1G. The same thing used to be said 

about vrliat are called the Untouchables 
^ srmie time ago : that they would not 
be able to provide any representatives. 
If you put down in the Constitution no 
representation at all for the aboriginal 
tribes the same condition, will continue, 
but if you give them representation it is 
quite possible that as in the case of the 
I Untoucha])ks we do not feel any difkmlty 
HOW, in the case of the aboriginal tribes 
there will be no ditficuity as regards their 
representation ? — Of course it is very 
difficult to say what it is they require 
and what it is they do not require them- 
selves, but all our information goes to 
show that they do not require this kind 
of representation, and I think Dr. 
Hutton himself made the point in his 
iremoraTuliim and the evidence he gave 
the other day. 

13.717. May I suggcvst to you that 
tliese aboilginal tribes require protection 
against the autocratic officers, against 
moneylenders, and against capitalists ? 
They also require protection from an thro- 
pologists who want these specimens to 
be preserved ? — And they also require 
safeguards from ignorant politicians. 

13.718. That you are providing against 
— ^ 5 'ou are providing against the ignrn’ant 
politicians. May I ask you another ques- 
tion ? Yesterday Mr. Seymour Cocks 
aslced you a question about the power 
of deportation and you said that the 
District Officers will possess the power 

I of deporting. May I ask in what form 
this power of the deportation will be ex- 
pressed ? Will it be expressed so that 
: the District Officers will be able to de- 

port the mone^denders and people who 
% exploit, or will it be a general power of 
■ deporting anybody ? — It will be a gene- 
ra] power of tlie Governor to make 
regulations for this and for other pur- 
poses connected with his special responsi- 
bility to the excluded area, 
j, 13,719. Might I draw your attention 
to the Diet as stated in the quotation 
which T gave you from the Deport of the 
I Hoyal Commission, that many of the in- 
I du-stries are situaled near the aboriginal 
iMmo 


areas, and if in those areas there a!*a 
some strikes by workers there' is a great- 
likelihood of people who take part; hi 
those strikes, being deporteii. What is 
the protection against such aclion f—The 
protection is really the cinanionsense 
and the good taith of the Governor not 
to abuse his powder. We have no ul- 
terior motive in our minds to use these 
poAvers as strike-breaking poAvers. 

13.720. I am not suggesting that there 
are any ulterior motives in your mind, 
but I Avant to know Avh ether there is any 
protection against llio wrong use of 
autocratic poAAmrs Avhicli generally exist 
Avhen Legislature's cannot discuss 
matters f — 1 Avojild iu)t say that is the 
only clieck upon the inisu.sc' of ])OAV(‘rs. 
There is the check of Parliament there 
is the check of Whit<hall, a,.iid certainly 
there are other checks. There is the 
clieck of ]mbH('. o])inion in the gross 
misuse of ]>OAA’'ers. 

13.721. IIow would pjiihlie opinion be 
ex])ressod i.L the L(gishiturt:s cannot dis- 
cuss matters ? — Thmc is such a thing as 
the- Press. 

Dr. B. IL Amhedkar, 

13.722. Might 1 ask just one question 
arising out of the <|uestions put by Mr. 
Joshi. I just Avaiit to draw the atten- 
tion of the Secretary of Slate to a diffi- 
culty Avhieli I feel. Under juiragraph 
109 as drafted the distinction made be- 
tAveeii the Excluded Area and tlie Par- 
tially Excluded Area is on the basis that 
in tile Partially Excludt'd Area discussion 
is possible or the Governor has the pmver 
to disalloAV it, AAdiile in the case of an 
Excluded Area the Governor is prohi- 
bited from alloAving any discussion. 
My difficulty is this : Yesterday, 1 think 
in answer to a question by Major 
Attlee, you .stated, Secretary of State, 
that the contribution which the Centre 
wa.s bound to make to Assam in order 
to coA'or the deficit arising out of the 
Excluded Area there was not to be aa 
ear-marked amount but avus to he part 
of the general revenues of the Province^ 
of Assam. I suppose I am correct in 
saying that that was what you stated f 
*—1 think I left the question somewhat 
open as to whether it should be a speei- 
'fie grant or whether it should be merged 
in the, general grant. 
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13j723. The iiiipressioii tha'u I foimed 
that you said yoii did not think that 
it would be aa ear-marked amount?— 
No. I think what I said, or anyhow 
wbat [ intended to say, 'was that in the 
.tigrires that we had been discussing we 
had assumed that it v/uiiid be part of 
\he general fund, but as to whether 
that was the best way of dealing' with 
it I had an open mind. 

13,72:1. Yery well. 1 will take an- 
other aspect of the thing. In answer 
.tf» a que^^tion wdiieh I put you stated 
that so far as the linancing of the Ex- 
cluded Area was conceited you were 
going to rectify the omission in the 
Widte Paper and allow the Governor 
of the Province to draw upon the gene- 
rrd fund of the Fx'oviuee of Assam for 
the expenditure that he was likely to 
incur under the Excluded Area ?---Yes. 

13,725. The diiticulty that 1 reel is 
this, that if the Governor is to, have the 
power to draw money from the Pro- 
vincial Fund of Assam in order to 
carry ,on that administration in the 
‘ Excluded Area, is it consistent with this 
’ pi'ovision id paragraph 109 that the 
: Legislature should be altogether pro- 
hibited from discussing the aifair.s of 
the Excluded Area wdiich is supposed 
to provide that money ? — think Dr. 
.Ambedkar does raise a clifd(nilt case. 
It is not a case in 'which a very large 
■ sum is involved, for this reason, that by 
far the greater part of the expenditure 
u]>on the Totally Excluded Area of 
Assam will be found from Federal 
funds, hut I think it may be assumed 
flint there will be a sum in addition to 
that needed. 

-1 3,72(5. As you said yesterday, in all 
the‘S(‘ ai'eas wliere there will be Par- 
lially Excluded Areas the, Budget 'would 
-be a common Budget, unless,, of course, 
the Governor certified an extra amount 
.under his extra responsibility, id which 
case the Budget as a whole would be 
.placed before tlie Legislature and open 
.to discussion. I do not see how the 
difficulty would he got ovea* f — We had 
considered the advantage in a case of 
that kind of proceeding, say, by a epn- 
ti>aet budget over a period of years. 
What , I am,* anxious to avoid are ire- 
'.'■qpoTit .discussions. ■ ' ■ ' 

; 13,727.’! suppose the purpose could be 
best served by having a common- pro- 
vision for both, proMbiting discussion 


and ■allowing the Governor the ^power 
t(.) prohibit it or disallow it, whichever 
he ■ ihought necessary ? — It was pressed 
upon US very' strongly by the people 
working in these tracts that there was 
a great advantage in excluding discus- 
sions in the case of the Totally Ex- 
cluded A.reas, but f have ahvays seen 
the difficulty of the expenditurue in 
Assam from provincial funds. I think 
the Committee and the Delegates might 
consider whether supposing there was 
a <M)ntract budget for a x>eriod of years, 
vhen the contract was renewed there 
might then be a discussion ; but even 
that (I say it so that the Committee 
should know tii-e wliole position.) is 
contrary to the views of a good many 
of the experts. 

13,728. But 1 suppose the purpose of 
the experts and the purpose that you 
have in view w<.iuld be very well served 
by having this power of the Govenior 
to allow a resolution and discussion j — 
What we wanted to avoid was the 
Governor constantly having to refuse 
discussions of this kind. It would put 
him into a difficult position, and we 
do not contemplate in the case pf 
Totally Excluded Areas that thei’e v/ould 
he discussions, and \ve do not want to 
take miy action that would appear to 
permit discussions that we think would 
he harmful to the area ; that Is what it 
comes to. 

Dr. B. R. Ambedkar.] I was only 
suggesting that the Governor's power 
would be adequate protection against 
that. That is all I ask. 

Lieut.-Colonel Sir E. Gidney. 

13.729. My Lord Chairman, I have 
two questions only that I desire to ask 
the Secretary of State. The first ques- 
tion possibly may not arise or be in 
order, and the Secretary of State will 
correct me. In the interpretation of the 
Partially Excluded or Excluded Areas, 
so far as the exclusion is concerned, 
there are other Excluded Areas of India 
from legislation, such us the Ceded 
Areas. They do not come into this at 
all, do they ? — They- do not come into 
this at all. 

13.730. The next question I want to 
nsk you, Secretary of State, is this : 
Have you considered what legislation or 
liow legislation is going to be applied 
to these areas, considering the fact that 
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tiiat they , are denied any , political 
voice f” -I think Sir' -Henry (Sidney has 
inie or two eases in mind that oeeiir to 
snine of tiSj but it really does not come 
i lit 0 this chapter at . all/ 

13j731. Yon promised' me that you, 
would make inqiuries, and I know you 
are' innking inquiries. 1 hope the- in- 
quiries will result in those areas being 
given n voice in the Legislature of the 
country. They are to-day precluded 
from any legislative views f—I think 
if Sir lienry would raise a question of 
that kind at some; period in the discus- 
sionSj I would tlien deal with it. 

13|732. Very well. The second point 
is regarding the excluded and partially 
excluded areas. I do not talk a-s an 
expert in the matter, but 1 have spent 
ne.'irly .seven years of my service in 
those areas, and I am prepared to state 
that in the totally excluded areas from 
my experience they are really not intel- 
leetnally capable of expressing any 
views on a political matter, and they are 
not concerned in expressing any views 
on such matters. In those areas, as 
Mr. Joshi has stressed (and Dr. Ambed- 
kar luis pointed out ambiguity which 
might bo got over)., might I suggest 
that use might be made of that very 
noble army of Britishers, the mission- 
aries, I mean, who have esta!>l!shed 
themselves in these areas, and who really 
know more about these areas than any 
district officer; that they might be 
given the option of representing them f. 
— Of course, we can consider a point of 
that kind, but I still think myself, si.ib- 
ject to our further consideration, that 
it is really better frankly to accept the 
fact that these are exeei.)tionai areas, 
and they rrre not susceptible to the kind 
of treatment that the rest of India is 
susceptible to, and to give them a re- 
presentation, even although the repre- 
sentatives might be excellent people like 
the missionaries, would really be a 
somewhat incongruons af^air, and it 
might not help them as much as our 
‘■pfiOposals help them in frankly treating 
them as an exceptional area. 

Lieut. -Colon el Sir H. Gklney*] I will 
fell you why I stress, the point. In, nrv 
years of service in the areas, I Svirvea . 
tp. the (jarq ^ Hills, the Naga ,Hi%, ahjd 
,'Kh.^sia qnd.Jaintia 

"m the head hunting expedition ' of 


1913 when I almost lost mj- own hoad. 
As a doctor, I have toured the foo't of 
Che ^Bhutan and Nepal Hills, and in 

a.l these areas I did find oecasious wiien 
the Villagers as a body oppobcd orders 
issned to tbein by theii’ Ghaaibaras 
(iifhambaras being* a synonymous name 
tor Patels or lambhdars in tbeowillagos 
m other Provinces), and it was in those 
areas where I met life and death ash a 
surgeon that I got into close touch "with 
these aboriginal tribes as well as with 
thet great army of splendid men, the 
missionaries, and I was particularly 
struck with the great contidenee and 
the great trust that these aboriginuls in 
the villages placed in these mission- 
arms, and I thought that if any re- 
presentation were to be given to them, 
this might be a means by which we 
eonld give it. 

Archbishop of Canterbiiry. 

13.733. Before you leave that, Sir 
Henry, may I ask whether it is not the 
case (I think it is) that in some cases 
already in the leg’islature, such persons 
as those to -whom Sir Henry has. alluded 
have represented these special tribes ? 
—Yes, there is a case in Assam, but I 
think the case is the case of the re- 
presentation of an area that would not 
be totally excluded, but partially ex- 
eluded. I will look it up. 

Mr. Butler.] It is referred to on page 
16,1 of Volume 1 of the Report of- the 
Statutory Commission. A Welsh mis- 
sionary represented the area. 

Lieut.-Colonel Sir H. Gkhieii, 

13.734. Carrying the matter a little 
further and giving my attention to the 
partially excluded an-as with which I 
have been very familiar, I do think 
there is a growing sense of responsibility 
among these people, and I do think 
that education, although of a primary 
nature, has spiamd vmy largely owing 
to the work of the missionaries, 
and the hospitals there, and 1 ihiiik 
myself that Hhese partially excluded 
area.s. could wdth equal beneht, as ■; has 
already, been allowed to the depressed 
classes, be given something in the shape 
,f)f some representation in the legis- 
.Jatures,.of these partially excluded areas f 

— ^Yes p,we do pyoyide representation, in 
'-the,^ ,.provineiaJ '/ legiskturos for ( '/fly 
Yiiets."' "L'," '■'f'""' ' -r-T 
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13,735., I, .think that , is quite enougli, 
myself f—Yes.' I am reminded that there 
is aetualiy' a-: provisi.on for' 21 seats 'in the 
various provincial legislatures, 

Lieut.-Golonel Sir H. Gidney.] Thank 
you. I have no' more questions. 

,,, ' Mr. M. B. Jayaher, 

13.736. Seeretai^ of State, the whole 

. 'assu'Diptioii 'of this chapter is this, that 
the Governor, who will be a |>ubiic man 
;froiii,.B]iiglancl,and the official on the spot, 
Tvili be able to give these uncivilised 
people greater protection than public 
opinion through the legislature ? — That is 
the assumption. Assuming that there is 
no racial distinction between Indian and 
European administrators. 

13.737. I am not making any f — ^No. 

13.738. Is it wise not to rely upon the 
sense of the modern Indian as regards 
his obligation to bring up these com- 
munities ? Is it wise to ignore that sense 
altogether f I quite see your difficulty 
that they should not be submitted to 
legislation for which they are not ripe. 
1 agree up to a certain point, but do 
yon think you are right in taking 'these 
poor people entirely out of the influence 
of the legislature and public criticism to 
the extent of not even allowing questions 
under paragraph 109 7 — It is only ques- 
tions in the one area totally excluded. 

13.739. I am speaking of that area. 
My fear is that you may, in course of 
time, stagnate public criticism, ’ and it 
will not be able to approacli those people, 
and they will continue to remain for a 
long time as exhibits of what civilisa- 
tion used to be at one time in India. 
The only safeguard is to allow the light 
.of public criticism to bear upon these 
people ? — My diflieiilty is that they are 
•so remote from the general standard of 
civilisation in India that, in actual prac- 
tice, ])ringing to bear upon them the 
light of x>ublie opinion is really going to 
stir up a great amount of trouble, . and 
Very likely do them an injustice 

,, , 13,740. That is so. ! Then the proper 
protection is that which you have ]>ro- 
vided in paragraph 108, that legislation 
which will normaby apply in other parts 
of the Province will not apply unless the 
0ovep<j>r thinks. flt,. l)Ht stop .there. , Why 
remove th^ even from the 'bategbry, of 


asking questions as you have done in 
paragraph 109, f You have ■ gone even to 
this length, that the Governor cannot 
make rules, that subject to his sanction, 
questions may be asked and discussion 
take place. That is a very drastic pro- 
posal, if I may say so,? — We have, felt 
that we must go very cautiously in deal- 
ing with these aboriginals, and it is in 
the interests of caution and their own 
peace and security that we make what I 
admit is a drastic proposal, but it is a 
proposal a good deal less drastic than 
the proposal made by Dr. Hutton in his 
evidence, namely, that all discussion 
should be barred, not only in the totally 
excluded areas but in the partially ex- 
cluded areas as well. 

13,741. Dr. Hutton is an expert, and 
I am always extremely careful about 
accepting experts at their words, because 
all experts up to a certain point are 
blind men. Their value lies in being able 
to see one point. But may I point out 
that what you are proposing in para- 
graph 109 is more drastic than what you 
are proposing in j-)aragraph 52.. In para- 
graph 52 you have given power to the 
Governor-General in sub-clause (h) on 
page 51 : prohibiting, save with the 
prior consent of the Governor-General at 
his discretion, the cliseiissioii of or the 
asking of questions on then : matters 
eoneeted with any Indian State other 
than matters accepted by the ruler of the 
State in his Ins Liniment of Accession as 
being Federal subjects ; or (ii) any action 
of the Governor-General taken in his 
discretion in his relationship with a 
Governor ; or (iii) any matter affecting 
relations between His Majesty or tlie 
Governor-General and any foreign Prince 
or State.’’ Even these questions can be 
discussed with the approval and sanction 
of the Govenior-Geiieral, but if yoin' 
paragraph 109 is to be followed, this is 
the one subject where the Governor has 
no power tq allow questions or discussion ? 
—Yes. 

. 13,742. It ,is certainly a more dra^&tic 
proposal than the case of a foreign Prince 
or State which . can only be discussed 
with the approval of the Governor- 
General, but in the legislature we cannot 
,ask any question or discuss any matter 
relating , to the. totally excluded areas, 
•ifhaf ino^ns^ that .tbej',|get 'a niucli liigler 
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.status, than a foreig“ii Prince does, so far 
■ as' the asking of questions is concerned ? 
--I think on the whole they deserve a 
• higher status, heeanse they are less able 
to defend themselves. 

Archbishop of Canterhiiry. 

13,743. May I, arising from that, re- 
to what I ventured on a previous 
occasion to urge, that this paragraph 109 
is needlessly drastic. I suppose the ob- 
ject of legislatures such as these is to 
educate people in problems vitally affeet- 
ihg the affairs of their country. It must 
he of great importance to legislatures to 
understand and know what is going on 
with the very interesting and responsible 
problem of these aboriginal tribes. It 
: seems to me most natural that sometimes 
a question should he asked about them so 
long as the discretion is given to the 
Ooveimor that if he thinks it is a highly 
inappropriate question, or would be 
likely to prejudice these excluded areas, 
he slioiilcl prohibit it, but paragraph 109 
does not even allow the Governor to 
permit a question. I merely ask whether 
(it is really in view of the importance of 
the problem, and, therefore, the import- 
ance of the Indian legislature having 
opportunities of knowing about it) so long 
as you safeguard the right of the 
Governor to object and prohibit, you 
should not insist that he can under no 
cireiimstanees permit even a question *? 
■—It iS'' not 'a question, His Grace will 
see, of excluded areas. In our proposal 
it is a case ■ of only one excluded area, 
namely, Assam. In the: ease^ of partially 
excluded areas discussion is permissible. 

• 13,744, Yes f — We are dealing really 
with one veiy exce|'>tional case, and in 
that very exceptional ease, I feel some 
hesitation in ignoring the very strong 
representations of the ofheials who have 
actually been dealing with prohlems of 
this kinch It is not that I am not con- 
scious of the strength of the argument 
on the other side ; I am ; but I am very 
neiwous of taking an unwise step that is 
really going to stir up trouble in what 
are really almost totally uncivilised areas 
r^ome of these areas. 

Ml.- Zafrulla Khan.^^ . 

13,745. An anomaly of this is ih at 
their nine representatives on the 4^^ 


..Legislative Council will be' able to discuss 
. every question excepting', their 'own .'back- 
ward areas, and they ,will be able to 
take part in , all questions eoneerning 
Assam except, the ba(3kward tract , for 
which - they are goingAo be the repre- 
'sentatives in the Couneil.? — That is so.' 

13.746. Is not that . anomalous'' It ■ is 
anomalous, and many of these very- difia- 
cult questions are bound to be anomalous. 
It is to avoid the risk on the other side, 
namely, this : Here we are dealing with 
very uncivilised people ; I do not know 
how many expeditions there have not 
been in recent years for stopping head- 
hunting, and so on. I am nervous of 
opening the door to a discussion that 
may set the whole place in a blaae. 

13.747. What is the point in giving 
these backward tracts representation in 
the Legislature I What are those repre- 
sentatives instructed' to do 1 — We are not 
giving representation. We are con- 
stantly confusing two different things, 
namely, the totally and the partially ex- 
cluded areas. We are not contemplating 
representation from the totally excluded 
areas. 

13.748. I am mistaken. Do I under- 
stand that these nine seats reserved for 
the backward tracts will give representa- 
tion to the partially excluded areas in 
Assam *? — Yes. 

Mr. M. B. Jayaker. 

13.749. Do not you think the result of 
your proposals will be, as regards these 
agencies which are, at the present 
moment, carried on, some by Indian 
politicians and some by Indian reformers, 
for the purpose of improving these |'>epple 
gradually, that their infmence will be 
considerably’^ curtailed by this sort of 
isolation of these areas from the benefits 
of public criticism f — I do not think so. 
So far as I know no obstacle is being put 
in their way now ; indeed, I imagine 
every encouragement is given to them. I 
see .no reason why there should be a 
change. 

' 18,750. Nobody would take any interest 
in' ; , these , .matters, because they are out 
of the .purview of the Legislature f — ^I do 
;not thinl?: so. I do not think people take 
jip. 'interest in anything if it does not come 


within the purview of the House of Com- 
mons here ^ in fact, I think rather the 
contrary is the rule, 

13.751. May I ask ' you one ' or two 
questions about paragraph 106. You ex- 
plained yesterday, in reply to some ques- 
tion, that you proposed to annex a list 
to the Constitution Act f — Yes. 

Mr. If. B. Jayaker.] Will that be a 
dual list or will that list be added to. 

Lieut.-Colonel Sir If. Gidney, 

13.752. Or subtracted from It would 
be a list no doubt with a povrer by Order 
in Council, or wdiatever might be the 
machinery, to make alterations, but we 
should assume tliat that power wmuld be 
exercised for diminishing the areas and 
not for increasing the areas, or trans- 
ferring areas from one category to an- 
other. 

Mr. M. R. Jayaker. 

" 13,753. That is what I wanted to know. 
You are contemplating that in course of 
time what is a totally excluded area will 
pass into the list of a partially excluded 
area and what is a partially exelvided 
area will pass into the list of the re- 
formed scheme Provinces. You are con- 
templating such a change in course of 
time t — Yes. I think that w^ould he gene- 
rally true provided that -when one uses 
the expression “ in comrse of time,’’ one 
does not assume it would be a short time 
in certain eases. 

13.754. I am not assuming that. Do 
you contemplate any form of machinery 
by wiiich the change shall take place, 
that is to say, by which a totally ex- 
cluded area wni] pass into the eategoiy 
of a partially excluded area and a 
partially excluded area will pass into the 
scheme of tlie Provinces. Are you going 
to provide a periodical enquiry by Parlia- 
ment or a report by the Governor ? — I 
think a periodical enquiry vrould be objec- 
tionable and risky. I think it is much 
better to leave it to the Governor and his 
staff and to proceed by Order in Council. 
After all, we are dealing with compaie.- 
tively small areas comparted with the groat 
sixe of India, This is not A big problem^ 

13.755. "What I want to- know,. 'is,' ’’who 
Is ’’'id , take the^initiative f ''y^hen ,ydu 
IllbW' 'the 'IL^^isfatW to ' pass'" 


■■tion'' recommending that a' certain"' Par- 
tially Excluded Area be now absorbed 
into the Province, who is to take the 
initiative f — I think that might easily 
happen. If in the cause of development 
such a situation arose, then I think there 
would he such a resolution in the Legis- 
. lature. 

13.756. Not abo'Ut a Totally Excluded 
Area f — ^No. In the case of the Totally 
Exeludbd Area I agree there is a diffi- 
culty ; there is this block at present. 

13.757. Supposing that time is I’each.ed, 
whose business will it be to take the 
initiative ? — would be the business of 
the Governor-General making representa- 
tions and the procedure being by Order 
in Couneil. That is our proposal. I 
think Mr. Jayaker will agree that in 
the case of the Assam Tracts that kind 
of contingency looks as if it is a long 
way oft'. 

13.758. I do iv>t know enough of the 
Assam Tracts to say that. I am only 
asking on the question of principle. There 
must be some machinery by which it 
could be done. Do you see many diffi- 
culties in a Parliamentary' Inquiry 
periodically? — I do not like these peiiodie 
Inquiries, for this reason : They stir up 
a great deal of agitation. That is just 
what one wishes to avoid, particiiiariy 
with these very infiainrnabie areas ; and 
the trouble with a periodic Inquiry is 
that as soon as you say you are going 
to liave a periodic Inquiry immediate 
agitation starts to have it at {)nee. 

Siivdar Biita Sluyh. 

13.759. May I know if any part of an 
Excluded Area has so far been excluded 
from that category and become a Par- 
tially Excluded Area ? — ^Yes ; indeed Sir 
Malcolm tells me that that has happened 
in certain cases. 

Mr. M. R. Jayaker. 

13.760. I am going to ask you ojie or 
two questions about Proposal No. 107» 
l^ir Samuel. I understood from yester- 
day’s discussion that as regards the Par- 
tially Exclude di Areas they will be nor- 
mally subject to the admiiiistration of 
the Province" under the Minister ? — ^Yes. 

^13,761. Subject to an overriding power 
in the Governor to interfere f — ^Yes. 
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13.762. Wiat kind of cases do you have 
ill view where the 0-overiior will inter- 
fere f I imagine they will not ■ be con- ' 
fined to those specific eases in paragraph 
70'.?— No. , The kind of ease (I do not 
know -whether it is a good one or a bad 
one) that comes to my mind is this, that 
ill certain of these areas law and order 
may be in the hands of their own village 
headman. In that case the Governor 
would withdiraw those areas from the 
ordinary police administration of the Pro- 
vince. ■ ■■■■ 

13.763. But you will have in the In- 
strument of Instructions to the Governor 
some indication as to the kind of cases 
in which he shall interfere % — I had not. 
contemplated any specific reference to 
this point in the Instrument of Instruc- 
tions. You see, Mr. Jayaker, it occurs 
to me it i^ould be difficult to put any- 
thing in the Instrument of Instructions 
specifically about this for this reason, 
that the Partially Excluded Areas do 
differ very much one from the other, and 
what might be quite suitable in one would 
be not at all suitable in another. 

Dr. Shafa'at Ahmad Khan. 

13.764. There is a provision in the 
recent Governors^ Instrument of Instruc- 
tions regarding tlie Governors powei* of 
interference ? — Yes, we could look into 
that point. I do not know whether it 
would meet Mr. JayakePs point. I do 
not think it would. That is a more 
general point. 

Mr. 31. B, Jayaker. 

13.765. But that would be a wider 
power of interference than in paragraph 
70, I imagine. It will not be confined to 
any specific topic ; the Governor can 
interfere on any occasion ? — Yes, in the 
partially excluded areas. 

13.766. Therefore, I thought it would 

be better if something* could be said in 
the Instrument of Instructions as regards 
What special care the Governor is to 
take. Take the exploitation of these poor 
ignorant people by Indian and European 
exploiters taking mining rights by giving 
feem just a fe-w trinkets, „ for instance/ or 
file labour-emplq^g. agencies j 

lohie^ trdiii ‘foreign States^' 'f f buf 
Islands — ail these people eomO" in^ and 
feradb amongst these ignorant people, and 


by taking .advantage of their ignorance 
secure their employment. Now will you 
state something in the Instrument of 
Instructions being within the speeiai care 
of the Governor regarding the protection 
of these ignorant people from such 
ravages ? — Yes, I think inight certainly 
consider a suggestion of that kind. In^ 
deed, it would be in accordance with what 
is generally the present practice. I think 
it is the present practice to call the atten- 
tion of the Governors to their responsi- 
bilities for these areas in the existing 
Instructions. 

13.767. That is what I was suggesting ? 
— Yes ; I think we might well look into 
that point and see whether we could 
make the Instructions to the Governor 
applicable to the proposals in the Con- 
stitution Act. 

13.768. Now there are only one or two 
more points I want to put to you. I 
understood yesterday from your replies 
that in the case of the partially ex- 
cluded areas there will be no separate 
Budget for those areas ? — That is so. 

13.769. Supposing, for instance, there 
are 100 square miles excluded in a cer- 
tain Province, the Budget for the 100 
square miles will be included in the 
general Budget of the Province ? — Yes, 
that is so. 

13.770. Supposing, for instance, when 
that Budget is being discussed (I am 
pointing out a difficulty that is troubling 
me) a Member gets up and moves a 
token cut in- a certain item as a means 
of bringing public opinion to bear by 
way of condemnation of certain acts that 
have happened there, then the Governor- 
General refuses to allow him to make that 
resolution ; that is under Proposal 109. 
Supposing a token cut is moved in the 
course of the Budget discussion, will the 
Governor have power to I’efuse any dis- 
cussion of it under 109 ? — Yes, he would 
have j)ower to do that. 

13.771. It would be very hard on the 

Legislative Council to ask money from 
it and not -allow, any discussion upon it 
or any question to. be raised with regard 
to - it ? — ^We had assumed that it would 
depend upon the circumstances of the 
jsase,;, and,, if tit looked like a bona fide 
mdfipiqf for 'a no - doubt the 

Governor would allow it. . I am not sure 
whether Mr. Jayaker is dealing with the 


partially excluded , areas or ' with the 
totally exeliided .areas. 

■ .13;7'72. I am speaking of the partially' 
■exditded areas ?~~The Governor would 
have the power' either to allow it or to 
disallow it. ” 

13^773. ISFoniially, questions would be 
allowed f, —Yes, . perhaps. ■ 

V., 13,774. If the Governor disallowed a 
question which arises in the course of 
the Budget discussion it would seem 
extraordiiiar 3 ’' tliat the money is to be 
had from the Council and no diseiissicn 
is allowed. If, on the other hand, he 
allows questions which come up in the 
course of the Budget discussion, then 
■Proposal 109 would be avoided on every 
’question f — The Budget, of course, does 
only come once a year, ami that means 
that a discussion of this kind would only 
take place once a year ; it would not be 
constantly coming up in the Chambor. 

13.775. But many grievances come up 
in the course of one year, speaking of 
the Indian Legislature f — Yes. 

13.776. I mean, your Proposal wants 
money from the Legislature, but it will 
not allow the Legislature to discuss ques- 
tions relating to those areas. Tliat is 
the trouble wliieli I feel — I think we 
•must ail of us weigh up the arguments 
on both sides. They are strong argu- 
ments on both sides, and the Committee 
and the Delegates must give their minds 
to them both. 

Sir Aii^Um (Jhamberkmi, 

13.777. May I interpose a question ? 
Do I understand that the money required 
for the partially excluded areas would 
be a VO led service. I liad understood the 
Secretary of Sfate to say on the last 
occasioi that the money needed would 
be non-votable ? — It w-ould be voted, 
but the Governor coni cl insert it in the 
Budget if if was not voted. If the 
Chamber refuses to vote it the Go\ernor 
'would then add it. 

M. Jmiaker,-’- ■■■■ - 

13.778. That is under Proposal 90 ? — 
;That is under Proposal 96. The difTicnlty 
.Sir Austen ■will see in making it non- 
jotable^^is that in a 'partially 

%ha is ' a ' 'pkirt; . Mi £miml 

Kbvihcial ^expenditure. , ‘h.v 


Sir Austen Chamherlam,, 

13.779. May I put one further ques- 
tion f Turn to the totally excluded 
area f — In the ease of the totail}^ ex- 
cluded area the administration is not 
the ordinary Provincial administration. 
On that account it is easy to keep the 
two accounts separate. In the ease of 
the totally excluded area it would be 
non-votable. 

13.780. And could not under aijy eir- 
eumstances, therefore, appear in a fonn 
which "would give rise to discussion on 
the Budget ? — No, that is so. 

Marquess of Salisbury, 

13.781. Might I just put a question 
upon the Secretary of State's answer 
about the loartially excluded areas i If 
it is voted primarily by the Legislature 
it would not be possible for the Govern- 
or to forbid discussion, because it 'would 
be the very elements of the vote ? — 
Under Proposal 109 he could stop dis- 
cussion. 

13.782. How could the Legislature vote 
the money unless they discussed what 
purposes it wms going to be voted for ? 
—The discussion could be .stopped upon 
that particular incident. Presumably, if 
the procedure is like our own procedure 
here, somebody would make a motion for 
the reduction of a vote in order to call 
attention to a particular bit of adminis- 
tration in the partially exclruled area. 
Under Proposal 109 the Governor could 
stop that motion. 

Lord BankeiUour. 

13.783. And does not exactly the same 
dif6culty arise in the Pederal Legis- 
lature under Sections 49 and 52 Y -One 
could not give a general answer to a 
question like that because one would 
have to go in detail into all these various 
provisions. 

13 JS4. I was thinking of the words in 
Section 49 — will be open to discussion 
in both Chambers, except in the case of 
the salary and allowances of the Gov- 
ernor-Genera] and of expmiditiire ' rOr 
quired for the discharge of tijo funo- 
.tions of the Crown in, and arising out 
of, its relations with the "Rulers, of 
Indian States,” . and, then the Governor- 
•Geherar^AAohsen'i is"?e 9 i;iwcl to, ’various 
^subjects of , discussion" under Beet ion 
J", suggest the, same sort .of 
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difficulty arises there f — would not 
here compare the procedure at the Fede- 
ral Centre in questions of this kind vdth 
the procedure about the excluded areas ; 
the two questions are so entirely diffie- 
rent. Speaking generally, in tlie former 
case we do not think that the discussion 
would be dangerous in the same way that 
it would be in the latter ease. 

Major C. B, Attlee. 

13.785. May I ask in the case of the 
Budget proposals in a Province would 
tlie grants distinguish expenditure^ in the 
Province generally under any particular 
heading, such as Education, Public 
Health, etc., and would there be a 
•separate sum for the partially excluded 
area ! If not, you could not avoid having 
a general debate upon the^ amount as 
divided between them f — It is very diffi- 
cult to give a specific answer to a ques- 
tion of that kind. I would have thought 
(1 do not know what Sir Malcolm would 
say) that in most eases it would form a 
part of the general vote rather than be a 
specific vote, but I would not^ like to 
exclude the possibility of a specific vote. 
(Sir Malcolm Bailey.) It would foian part 
of the general vote unless any special 
seiwiee w^as devoted entirely to the 
partially excluded areas such as a spec al 
school establishment, or the like ; other- 
wise, it -would form part of the general 
vote...", 

Lieut. -Colonel vSir H. Gidneij. 

13.786. I know that in Assam, in the 
partially excluded area, those objects are 
served by the Governor himself fi'om his 
special funds — such as Public Health. ^ 1 
remember starting a leorosy eompaigii 
there and that vras done by special funds 
and other things like that ? — That.%rould 
be a wholly excluded area, of course. 
We are speaking of a partially excluded 

."■■area: ..■.■■."■■ . 

Mr. Ilf. B. Jayaker. 

13.787. With regard to Proposal lOB, 

Secretary of State, there both kinds pf 
areas a reHn eluded — excluded areas ‘and 
part’ ally excluded areas’ Is not that sot 
— (Sir Smyiuel Boare.) Yes. , . „ 

. 13.788. And you maintain no , distinc- 
tion between the tyvo.so far.as ,the;prQ^ 
yisioiis of 108 are concerned f or 

the purpoaos of , legiBl.ation,^ 


13.789. But do you not think that in 
order to carry out the idea of a partially 
excluded area, namely, that it is nor- 
mally subject to the adniinistralioji of 
the Province, wn,th an overriding power 
ill the Governor, it wmiild be belter to 
limit Proposal 108 to excluded areas and., 
as regards ' partially, excluded .areas to 
relj’- upon the provisions of Proposal 92 : 

In order to enable the Governor to dis- , 
charge the ^ special responsibilities ’ 
imposed upon Mm, he will be emptvwer- 
ed at his discretion : (a) to present, or 
cause to be presented, a Bill to the Legis- 
lature, with a Message that it is essen- 
tial, having regard to any of liis ^ special 
responsibilities \ that any Bill so pre- 
sented should become law’ before a date 
specified in the Message ; and (b) to 
declare by Message in respect of any 
"Bill already introduced in the Legis- 
lature that it should, for similar reasons, 
become law before a stated date in a 
form specified in the Message. The 
peculiarity of Proposal 92 is that nor- 
mally the law’s of that Pi‘ovlni*-e apply 
to the area, excepting that the Governor 
can come in under a special responsibi- 
lity and stop certain laws being enacted, 
either -with or without amendments, in 
the form in which he desire.s, and that 
will apply to the Bills to he presented 
and the Bills which have nlready been 
presented. Do not you think that that 
power is sufficient in the ease of the 
partially excluded areas We are told 
that there is really a great danger with 
these partially exeludted areas of in- 
appropriate legislation hei tig introduced. 
It has been put veiy strongly to us that 
this precaution is a very vital one. 

13.790. But the Governor can stop 

legislation even from coming before the 
Legislature. He can interfere In pre- 
venting legislation, too. What I am 
pointing out is that you remove ihe dis- 
tinction in Proposal 108 between an ex- 
cluded area and a partially excluded 
area, and it is not necessary to g() so far. 
It is quite sufficient, I submit, that if you 
give Governor the power, according 
to proposal ,92, you practically have, an 
adequate safeguard to proveiit legisla- 
tion from coming in. I should like you 
to consider that question, Secretary of 
State.! — I certaipiv 

.thes.eJpojnts^ of,. Mr, Jpya!ver’s,,7bu|jM.| 

' iafeen to 'give, the impre^ipfi- 


220 


that I do Eot think these precautions are, ‘ 
necessary. 

Mr. J/. B. Jayaker.] .Iv.arn not, dealing 
with the precautions' ; ,1 am putting some 
of the difficulties which I feel. 

Sir Austen Ghamherlain. 

13,791. Will the Secretary of State 
at the same time reconsider the point 
raised by Mr, Jayaker about the inclu- 
sion of this expenditure in the Budget ? 
—Yes. 

13.792. I see' the SecretaryJ.of Statels; 
difficulty, that where legislation can be 
generally applied and is paid of tbe 
general administration, it is appropriate 
that the Legislature should discuss it, 
but when the Secretary of State dwells 
so much upon the conceivable dangers of 
a discussion, is he really siitisfiod that 
the Grovernor could prevent the discus- 
sion if the money touching those points 
is once in the Budget ^ will certainly 
look into all these points again. They 
are difficult points. 

Mr. M. M, Jayaker. 

13.793, Then my last question is about 
what you answered yesterday, Secretary 
df State, as regards certain deficits being 
made good by the Centre. Do you re- 
member that answ'er Yes. 

. 13,794, Will that be a case falling 
under Proposal 144 : Provision will bei 
made for subventions to certain Goveiii- 
drs' Provinces out of Pederal revenues 
of prescribed amounts and for prescribed 
periods — Yes, it would be under Pro- 
posal 144. 

13,795. IMy diffi-eiilty is this, tha^t you 
interpret Proposal 144 and explain it in 
the Introduction in Paragraph 59 at 
page 30. If you will turn to that para- 
graph at page 30, you say : It is also 
anticipated tliat certain Provinces will 
be in deficit under tbe proposed scheme. 
The Korth-West Frontier Pronnee vdll 
(as nov") require a contribution from the 
Centre in view of its specdal. position.” 
And’ it goes oh. " Then you' jnehtiori Sind 
and Orissa, and then you mention Assam, 
and then you say : ‘‘ It is intended that 
these Provinces should receive subven- 

S ms ' from Federal' Revenues. These pub- 
htiops may be, ' either ’ ’ permanent;' or 
^wnlnable, period'^ 

There is notliiifg’ "'to’ 


subventions mentioned in this paragraph 
and in paragraph 144 are subventions in 
order to make up the deficit caused by 
expenses over excluded areas f— I think 
we might very well make that clearer. 

Bliiroze Setlina. [ 

13.796. In reply to Mr. Jayaker, Secre- 
tary of State, you observed that it is 
the intention to decrease in course of 
tune and if ad%dsabie, the sizes of ex- 
cluded areas or partially excluded areas, 
but, if I remember rightly, you said 
yesterday that you proposed to include 
in the Constitution Act a list of both 
excluded and partially excluded areas, 
and you would reserve the right of en- 
larging these areas ? — No, I did not say 
anything about that. 

Sir Phiroze Sethna. 

13.797. I stand corrected f — Indeed, my 
proposal of including these areas in a 
schedule was to show how very limited 
they were in extent and in order to 
avoid the misapprehension that has grown 
up that it might have been our inten- 
tion to exclude very large tracts from 
the scope of the ordinary administra- 

.■tion. . 

Sir Hari Singh Gour. 

13.798. The areas no^v described as 
excluded and partially excluded in the 
White Paper find no place in the pre- 
sent constitution ? — (Sir Malcolnr 
Hailey.) I do not get the exact point. 

13.799. The general point I am m,aking 
is that under the General Clauses Act 
the defijiition of British India” would 
include both excluded and partial]}?- ex 
eluded areas ? — Under the General 
Clauses Act f 

13.800. Yes f— Yes. 

13.801. Therefore, under Section 65 ot 
the Government of India Act, the Indian 
Legislature has pow’er to make la^vs for 
all persons for all codes and for all 
places . and things • within British India. 
Therefore,, the legislature at the present 
moment under the present constitution 
has the power to legislate as regards 
both .eixcliided and partially excluded* 
areas' f— I ; think Sir Hari Singh .Gour 
has forgotten 'Section 52 (a), of the Goy- 
^mnteht of In4i4" '4 -^^ ' whiclr gives ' ' ' tl4 
Governor-General' pwer ' to take that’ out. 
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j:13y802. That , is perfectly 'clear.. The 
point' I" am making*' at the present 
moment is that the Indian legislature 
at the present moment has, generally 
speaking, the power of legislating both 
in respect of excluded and partially ex- 
cluded areas ? — Subject to any notifica- 
tion issued tinder Section,, 52 (n). 

13.803. Has any notification been 
issued under Section 52 (n) curtailing 
the power of the Indian legislature f—- » 
¥es ; I tliink you will find this as apply- 
ing at all events, to take one typical 
example, to Spiti, another' to Darjeeling, 
if you have this book. 

13.804. I have that book. I am refer- 
ring to that very book f— You will find 
those there, referring, at all events, to 
Spiti in the Punjab, I think to the 
Laccadive Islands, and Minicoy, and to 
one or two other small places at the 
same time, 

13.805. Except these one oi* two small 
places which have been excluded by the 
notification under Section 52 (a) of the 
present Government of India Act, is it 
not the fact that the Indian legislature 
possesses power to legislate in respect of 
all other areas f — Yes, that is so, except 
those that are excluded by notification. 

13.806. Yes ; T have alreadv said that? 

--Yes. ‘ ■■ 

13.807. Do you propose to add to the 
future Constitution Act to limit the areas 
to those eomj)rised in the notification 
under Section 52 (a), or would your ex- 
clusion be not only of those areas, but 
many other areas generally described and 
eompiised in the Scheduled Districts .A.et 
of 1874 f — ^No, the disability for legisla- 
tion would ax>piy only to areas which 
had already been notified under Section 
52 (a). There would be no extension of 
the area. 

13.808. That is to say, that so far bb 
the power of the future Indian legisla- 
ture to legislate is concerned, only those 
areas which are notified under Section 
52 (a) would be exempted from its juris- 
diction ? — Those would be the only areas 
afeeted, yes. 

13.809. Therefore, the future Indian 
legislature %vull have the unfettered power 
to legislate in I'espect of the other areas, 
wlether they are partially exeiudfea or 

not.? — ^Yes ;*that is so., ' ’ , ... 


■"13,810. And', therefore it follows that. J 
having the power to legislate it will i!! 
have also the power to discuss the pro- 
priety- of legjsktion as it now hast — 1 

Yes, certainly. ; 

13.811. And neither tli(‘ Governor nor 

the Governor-General at the present 
moment lias the right te the dis- 

cretion of the legislature in regard to 
discussion f— Save in certain (^ases where 
he <»an disallow resolutions. 

13.812. I am not dealing witii resolu- 
tions ; I am dealing* with discussion ? — 
Discussion, yes. 

13.813. Under the future constitution, 
however, you are giving the Governor a 
larger power than he possesses under the 
present constitution ? — ot in regard to 
those particular areas. 

13.814. Are they not comprised in 
paragrajih 109 of the White Paper f 
Please consider paragraph 109 of the 
White Paper ! — There is no area which - 
will he included under the present scheme | 
in paragraph 109 which is not already 
provided for in notifications under sec- | 
tion 52 (a). I think I am. right in say- f 
ing that is substantially the fact. If you • I 
compare them you will find that they are m 
substantially the same. (Sir Bmnuel 1 
Boa re.) They ai-e substantially the | 
same, and these powers about the pro- | 
hibition of discussion are actually the | 
powers that are in operation now. (Sir | 
Malcolm Hailey.) You will find them in | 
these notifications. {Sir Samuel Hoare.) I; 
If you look at pages 258 and 259 of the [ 
Government of India- Act, you will see ^ 
them set out. (Sir Malcolm Hmley.) 4 
That refers particularly to Spiti, Dar- 1; 
jeeling and Chittagong. (Sir BmmeJ |j 
Boare.) Speaking generally, the areas |; 
are the same, and the powers are the f' 
same. The case is even better from Sir | 
Hari Singh Gourk point of view. The 1 
areas are smaller in extent than the areas i 
notified under section 52 (a), and the I 
powers retained are ven^ n\uch ihe same, { 

I 

Lieut.-Colonel Sir B* Gidney. I 

* 13,815. Are there any .additional areas? I 
— 'No. (Sir Malcolm Bailey.) That is 1 
• so. There is no area proposed under I 
.paragraph 109' which is - not already 1 
covered by notification under section. 52 I 
(4), and some of the areas covered by I 
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notification •under section. ::.52' (a) will not 
be included in paragi’apli 109. 

Sir Sari Bin gh Gout. 

13.816. As regards paragraph 109, am 
I right in supposing that discussions in 
the provincial legislature or asking ques- 
tions on any matter arising out of an 
excluded area are barred, but the same 
provision would not apply and extend 
to the Federal legislature f — (Sir Samuel 
Scare,) It wmuld extend, everywdiere. 

13.817. But' you have only specified the 
provincial legislature f — You see. Sir 
Hari Singh Goiir, the Federal legislature 
fiould only deal with Federal subjects. 

13.818. Quite right — And this would 
not be a Federal subject. 

13.819. But these areas will be fed by 
Federal finance f — One area will be. 

13.820. That is the area I am dealing 
with Yes. 

Sir Sari Singh Gowr.] Therefore, this 
area being supported by Federal finance, 
the Federal legislature should have the 
power to discuss questions arising out of 
the budget relating to that area. 

’ Sir Austen Chamberlain.] Is Sir Hari 
Bingli Gour s])eaking of the totally ex- 
cluded ;u'ea ? 

Sir Hari Singh (rour.] Yes ; I am 
pointing out that the wmrds ‘ ‘ provincial 
legislature are used in paragraph, 109. 

Sir Austen Chamberlain.] I Understood 
Sir Hari’ Singh G-our to say that whilst 
the' provincial legislature xnight be pro- 
hibited from discussing, the money might 
appear in the Federal budget and the 
Federal legislature would therefore be 
able to discuss the affairs of the totally 
excluded area. 

Sir Sari. Singh Gour.] Yes ; that there 
is nothing in paragraph 109 to preclude 
the Federal legislature from discussing 
that question. 

■' Sir AMSten Chamberlain. 

13.821. 1 .. thought the Secretary of 
State said in answer to me a mpment ago 
that the affairs . of the totally excluded 
area would neither be vo table nor dis- 
cussable.! — Yes, I did, and I contemplate 
that ^ the provincial subvention would 
certainly not come up for discussion in 
the Federal legislature year by year. I 


am assuming that these subventions, for 
instance, to Assam and Bengal would be 

made once for all 

Sir Sari Singh Gour. 

13.822. They might be made once for 
all, but they are always paii: of the 
annual budget as Sir Malcolm ' Hailey 
will point out ! — (Sir Malcolm Sailey.) 
No ; they would not come up in the 
.annual budget if, for instance, instead 
of being made, in the form of a grant 
they were made in the form of a share 
of taxation in the case of the jute tax. 
It depends on the form in which it is 
made. 

13.823. The foim is uncertain ; there- 
fore, I say, so far as the Federal legis- 
lature is concerned, it cannot be pre~ 
eluded from discussing these questions 
when it is to finance the administration 
of the excluded areas ? — ^It would depend 
entirely on the fonn that the subvension 
takes. If it took the form of an assign- 
ment of taxation, as it might very well 
do, then it would not appear in the bud- 
get in a form wdiieh w^oukl render it 
liable to discussion. 

Sir Austen Clianiberlain. 

13.824. But if it took the form of a 
grant in aid annually out of the equiva- 
lent of the Consolidated Fund of such 
and such a sum for the excluded area, 
would it then be votable and discussable f 
— It would be discussable, Sir, if it 
appeared among the annual grants, but, 
of course, it is possible that the liidian 
legislature might adopt your form of per- 
manent appropriations for Consolidated 
Fund charges, which wmulcl not appear 
annually. 

13.825. But, Secretary of State, is it 
not evidently a matter which, if 
accept your thesis that it would be 
dangerous to discuss these things, must 
be laid down by superior authority, and 
must not be left to the judgment year 
by year of the Indian legislature whieli 
might underrate the dangers of which 
you speak and wish to insist on its right 
to discuss ? — (Sir Samuel Scare.) I had 
certainly assumed that these provincial 
subventions wmuld not come up for 
periodic discussion. I can see every kind 
of objection against their coming up con- 
stantly. I think they would make great 
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friction between the Federal centre ..and 
the. Provinces. I have assumed that the' 
allocation would be made to the defieit 
^rovineeSj and once made, it would then 
not be susceptible to discussion by the 
Federal legislature. . 

Archbishop of Canterbury. 

13.826. May I ask for information f Is 
not that what you mean in paragraph 
144 by our friend the word “ prescribed I 
—That is so. 

13.827. That it must be for a definite 
period, not renewable year by year. 
Therefore, it would not be anything of 
the nature of a grant in aid f — ^Yes. 

Dr. Shafa’at Ahmad Khmi. 

13.828. Did not the Federal Finance 
Gomrnittee of the Third Round Table 
Conference state precisely what you have 
Just said — Yes ; I think that is so. 

13.829. AYith regard to the subvention 
to the Provinces — I think myself that 
anytliing in tlie nature of annual grants 
in aid from the Centre to the Provinces 
would lay the Federation of the Provinces 
open to eveiy kind of difficulty. 

Sir Austen Cluvinherlaiyu 

13.830. I have a note tha,t when we 
were discussing* paragraph 144, the Secre- 
tary -of vState e:£plained that by pre- 
scribed be meant prescribed by an 
Order in Council f — -Yes. 

.. Sir Austen CliamheflainA^ In that case, 
surely it would not appear in the Buid- 
■ ..:get f . . 

Dr. B. E. AmhedJcar.] May I draw 
vour attention to paragraph 149 f 

Archbishop of Canterbury. 

13.831. MayM have the answer f — (Sir 
Malcolm Hailey.) It would have to 
appear in the Budget if although pre- 
scribed by Order in Council it came in 
the form of an annual grant. There 
woulxl be certain things laid down by 
Order in Council of another nature, and 
they will all come in the Budget if they 
come in the form of an anniml grant. 
But, of course, you have not yet decided 
here what procedure you will really 
follow for appropriation. When you 
come to decide that question, you can 
provide that these things should not 


come -under diseiission' if 'they /form,, per- 
manent appropriations. My point was 
that if they appeared in the annual Bud- 
get, as they would do in our ordinary pr«)^ 
endure, then even though they were pre- 
scribed by Order in Council they would 
be subject to discussion unless you add 
a sentence to Proposal 49 to make it 
.clear that they should not be subject 
to discussion in the same way as the 
salary and allowances of the Governor- 
General, and so forth. 

Sir Austen Clmmherlmn, 

13.832. Secretary of State, vdthout 
pronouncing any opinion upon whetheh 
the purpose you have sought to secure 
is the right one to aim at, that is to 
say, that there should not be a dis- 
cussion, is it not clear that if that is 
your purpose, you must amend your 
White Paper f — (Sir ' Samuel II oar e-} 
No ; I would not say amend the White 
Paper ; I would say make our intentions 
rather clearer. 

Sir Austen CJiamherlahi.] I thought 
that might be an amenclment and evcm 
improvement. 

Lord Irwin. 

13.833. With regard to this discussion, 
might I ask Sir Malcolm Haile}", for my 
own information, whether Section 67 («) 
of the Government of India Act is not 
relevant which provides in sub-section 
(iii) that the proposals of the Governor- 
General for the appropriation of revenues, 
moneys and so on, relating to the follow- 
ing heads of expenditure shall not be 
submitted to the Yote nor shall they be 
open to discussion at the time when the- 
annual Statement is under consideration 
unless the Governor-General otherwise 
directs ? — (Sir Malcolm Hailey.) That 
would guide existing procedure, but, in 
the future, the question of discussion will 
be regulated by paragraph 49 of the Pro- 
posals of the White Paper. 

. 13,834. Yes ; I appreciate that. The 
only point of my question was to ascer- 
tain whether, if it was discovered that-— 
on the assumption that Sir Austen 
Chamberlain made — ^it might be thought 
desirable to take steps to preclude dis- 
cussion in certain eases, the procedure 
that at present prevails, under Sec- 
tion 67 (a) would not in fact be effiective 
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■to do', 'it f~If that'- procedure were' -re- 
■peated' in tbe. Statute., ■ You,, would' have 
to repeat that pro'cednre:, in the Statute, ■ 
and I. w^ould .suggest -that tlie way to do 
it is simply by adding a 'woi'd or two 
to Proposal 49 of the White Paper. 

. , Sir Austen Chamherlain. 

13.835. It is quite clear that para- 
graph 49 gives no such power at present ? 
— That is so.’ 

■ Ijord Bankeillour. - ■ ■ 

13.836. Might I ask Sir Malcolm Hailey 
what is the procedure with regard to the 
t«penses of Chief Commissioners of Pro- 
vices ? In paragraph 49 (v) it mentions 
it with regard to Baluchistan, but not 
as regards the others. Does that form 
part of the Federal Budget and is that 
discussable — Yes. 

13.837. Except the actual salary of the 
Chief Commissioner himself ? — It is not 
ratable but is discussable. 

Dr. B, B. Amhedkar.] Everything in 
Section 49 is discussable. 

Sir Hari Singh Gour. 

13.838. Some of the items in the 
budget of the Chief Commissioner are 
also votable f — ^Ye’s. Section 49 excludes 
very little indeed: from discussion, al- 
though it excludes a great deal from the 
vote. 

Mr. Zafriilla Kkan. 

13.839. It excludes nothing from dis- 
cussion except the salan" and allormnees 
of the Governor-General and of expendi- 
ture required for the discharge of the 
functions of the Crown in and arising 
out of its relations with the Ridel’s of 
Indian States f — That is all. 

Mr. Zafrnlla Khan,] All other item’s 
therein specified are non-votahle but they 
are discussable, and expenditure on Ex- 
cluded Areas is expressly one of them. 

Sir Ilari Singh Gour, 

13,849. The discussion that has so far 
taken place, Seei’etary of State, does not, 
I hope, make you believe, that we are in 
favour of tightening up the provisions 
'of Airtiele/ 49. We 'think that the’prm 
yiMons of Artiele 49 should stand is they 


are- and that.’ the provisions of Article 109 
should be understood in the sense in 
which they' would ordinarily be under- 
stood, namely, that the prohibition only 
extends to diseussion in the Provincial 
Legislature ‘and not .in, the Fed era,! 
Assembly. Noiv' under the proposals of, ' 
the l\^hite Paper, 'supposing the Governor- 
General and the ' Governor 'want , to con- 
sult their, respective Legislatures on the 
subject of Excluded , Areas, , you .have, given „ 
them no power to consult f — (Sir Bamttcl 
Hoare,) Partially' Exeiiided - Areas, .yes; 

13.841. Yo j I am - talking, of ,, the. Ex- 
cluded Areas. You have given them no 
power to consult ? — That is so, 

13.842. But why should you not have 
given them the discretion to consult the 
Legislature if they so desire ? — Tiiat is 
the question we have been discussing at 
some length this afternoon really. I 
have my own views. I quite accept the 
fact that they are not the unanimous 
views of everybody in the room. 

Sir Ahdur Bahim. 

13.843. 1 want to know wdiat is the 
position as regards the towns of Dar- 
jeeling and Ranchi, which are the 
Summer capitals of Bengal atid Bilair. 
Are they Partially Excluded Areas ? — ■ 
(Sir Malcolm Hailey.) Darjeeling was a 
Totally Excluded Area, Ranchi, I think, 
'was a. Partially Excluded Area. 

13.844. In the municipal limits too, or 
the district ? These are the Summer 
capitals of two Provinces, are they not ! 
— I think the whole of Darjeeling was 
excluded. 

Sir Hari Singh Gour.] Including the 
Government House, possibly. 

Sir Ahdur Bahim. 

13.845. Darjeeling is very largely in- 
habited by civilised Indians and 
Europeans, but you keep it Partially Ex- 
cluded f — (Sir Samuel Hoare.) Yes. 

13.846. But you have got the power 
and you propose to follow the policy of 
transferring Partially Excluded Areas to 
the ordinary scheme of Provincial Gov-^ 
ernment f — When the conditions are suit- 
able. 

13.847. Bqt do you not think that as 
regards Darjeeling and Ranchi conditions 
are quite suitable Ho, we do not, of 


we- slioiild not have put them in the ' 
Schedule. 

13j848. Of; course,' yon , have made your 
policy '. quite clear to ns. ■ I want to know 
as regards Delhi, which is the Capital of 
All-India- — That does not come in 
here I Delhi is not an Excluded Area in 
any way. . 

13,849. I thought some questions were 
put - regarding Delhi. Now. . as . regards 
the .Partially Excluded Areas, so far .as 
I read the Alemoranda of Dr. Hutton 
and Wing-Commander James, I gather 
that the people inhabiting these areas, 
the aboriginal tribes, are liable to become 
the victims of moneylenders and are 
likely to have their land swindled out 
of them, and they are also liable to fall 
victims to certain forms of litigation. 
These are evils which are not confined to 
these tribes f — No, but they are much 
more dangerous to people who cannot 
defend themselves. 

Bir Ahdiir Bahitn.] I do not know the 
source of your information, Secretary of 
State. Take the peasantry of Bengal. 
•They are very badly the ■\detims of money- 
lenders, and in the Punjab they had to 
pass an Act prohibiting any usurious 
transactions of that nature. 

Mr. Zafrulla KlimiJl We do not want 
to be declared an Excluded Area for that 
reason. 

Sir Ahduf Eahim. 

13.850. I mean that these are the evils 
v/hieh are very common in India ^ — ^Per- 
haps they are common, but in some places 
they are worse than in others. 

13.851. Are there any other special 
reasons why they should be excluded from 
Provincial administration 1 — I thought I 
had given all the reasons which im- 
pressed me for treating these areas as 
very exceptional areas. If any Member 
of the Committee or 'any Indian Delegate 
want more details, they will find a num- 
ber of details set out in the Eeport of 
the Statutory Commission. I have got 
here a number of pages giving a series 
of cases in- which the attempt to impose 
upon these Backward Areas legislation 
and systems of legislation that were un- 
pitable to them led to gi*eat trouble and 

' ' in some cases to very serious risings. 

. L1D9EO 


13.852. They- eoiikl .he prevented by 
the exercise of the special responsiliility 
and the special powers of the Governor ? 
-—We feel that that is the whole basis 
of these proposals — that these are ex- 
ceptional areas and they want further 
exceptional treatment. 

Dr. Shafa^at Ahmad Khan. 

13.853. There is only one point I want 

to ask you about, Secretary of State. 
With regard to the subventions to the 
Provinces, we made the following recom- 
mendation to the Grovernment at the 
Third Round Table Conference, I. will- 
read this passage : We eoiisidor that 

there should be an enquiry shortly be- 
fore the new order is inaugurated in the 
Provinces, as a result of which the 
amount of any subvention, wdiere neces- 
sary, and its duration (if only required 
for a limited period) would be finally de- 
termined. It is important that the de- 
cision should be final, as periodic revision 
could not fail to react on constitutional 
independence and financial responsi- 
bility.” I hope that this recommendation 
will be made absolutely clear in the White 
Paper so that the financial autonomy of 
the Provinces may not be undermined or 
seriously afected ? — I agree with the sug- 
gestion in Dr. Sliafa^at Ahmad Khan^s 
question. It is most important that these 
subventions should not be regarded as 
doles which can vary from year to year 
but they should be prescribed payments 
with the definite intention of setting the 
Provinces upon an even basis for making 
their own arrangements in the future. ’ 

Mr. Zafrulla Khan, 

13,584. Secretary of State, I am sorry 
to recur again to the matter of the pro"- 
hibition of discussion and questions under 
proposal 109, but I have one or hvo sug- 
gestions to put to you in connection with 
them. May I first take the ease of the 
Partially Excluded Areas. There, I 
understand, the position is this. Nor- 
mally the administration will be Provin- 
cial subject to the special responsibility 
of the Governor ^ — Yes. 

13,855, Therefore if the raising of any 
question or any discussion is likely to 
affect the discharge of the Governors 
special responsibility you think he should 
have the power to prohibit that question 
and that discussion H — ^Yes. 
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13,856. , As matter o£ ' drafting wonld . 
yon have any diffienity in accepting the 
suggestion that at the end of this pro- 
posal these words may be added : so 
far as it alfects his spe(3ial responsi- 
bility^^ 1 — I would not like to say Yes 
or No to a point of drafting off hand.. 
Upon the face of it, it would not appeal 
to me to alter the intention of paragraph 
109. I should like to look into the sug- 
gestion. 

'' ,.13,857. My suggestion is that it puts 
it upon, a , proper basis without inter- 
fering with the object you have in view. 

It will merely declare the purpose of 
t.hat;,- power, to .disallow questions, .and 
resolutions, but I put it forwa.rd for your 
ve.onsideration 'f— J. , am much obliged. 

13,858. Now I am approaching, I am 
afraid, a matter on which there may be 
a diliereiiee between us, ])ut the sugges- 
tion I make is tliis : As you arc? aware, 
t'ACYQ are tvrt) Iciiuls of restrictions (jb 
questions, rt^solutions and discussions pro- 
vided for in the Wliite Ikiper — Yes. 

■ 13,859. Oiie is that these matters may 
bo clisariowod by tlie Governor or the 
(iovernor-Generai. Of course, if not dis- 
allowed t'ley are put in the ordinary way 
or raised in the ordijiary way in the 
I.e,gis1ature. The other point is that 
some of these questions and resolutions 
with regal’d to some subjects can be put 
or raised Init only with the previous 
assent of the G-overnor-General. Now 
with regard to the latter eategoiw, the 
difficulty that a question is tabled or a 
resolution is tabled and is disallowed by 
the Governor and causes irritation does 
not arise, because the question or the 
resolution does not appear unless pre- 
vious sanction is given. Would you have 
any serious difficulty in accepting the' 
suggestion that questions or resolutions 
or discussions relating to Totally Ex- 
cluded Areas may be permitted with 
the previous assent of the Governor ? — 
The reason that I gave earlier in our 
discussion against that suggestion is that' 
that does imply a right of ffiseussion, 
and that when you have implied a right 
of discussion you may have people 
consttotly pressing to exercise it. ‘ You 
g _then in practice have the"'' Governor, ■' if he 
thinks the discussions are going to be 
dangerous, Constantly being 'involved /in 


refusing permission.’ That is, are reason' 
that, so far, has impressed me. 

13.860. Passing from that considera- 
tion for a moment, am I correct in 
assuming that the Governor of a Pro- 
vince, when dealing with a Totally Ex- 
cluded Area (under your sclieme it will 
be only the Governor of Assam',, but it 
does not 'matter which ' Province it is)' 
would .be^ acting' in that .matter and res- 
ponsible, as it were, ■ to the Governor- 
General and would be subject to the con- 
trol and ■ direction of the ' Grovemor- 
Geiierai f — Yes. 

13.861. Therefore any /directions issued 
by the Governor-General to the Governor ., 
in certain cases would be described as. 
action of the Governor-General taken" 
in his discretion, 'in his relationship -with 
the Governor ? — That wmiild be so, yes. 

13.862. That being so, mftv I draw 
your- attention to Pro'posal 52 of page 51 '? 
It would be action of a idnd wliieh is 
described in sub-proposal (h) (ii) ? — Yes. 

13.863. rmy action of the Governor- 
General taken in his discretion in his 
relationship with a Governor — Yes. 

13,804. You realise that witli regarti to 
such an action ques'iions could he raised 
in- 'the Pede.r'al 'Legislature and ' discus-, 
si on could take place with the prior 
.assent of .the -. Governor-G-eiieral f — ^Yes.; 
that is so. 

13.865. So that the distinction arises 
that these matters may be under these 
provisions, apaid from the Budget pro- 
visions, with the prior consent of the 
Governor-G-eneral, discussed in tlie 
Federal Legislature, but could not be 
discussed in the Provincial Legislature 1 
— ^Yes, it might happen. I f-juppose also 
the Governor-General might make rules 
to debar discussions of this kind. 

13.866. Altogether f — Yes. 

13.867. But the Proposal exprcissly says 
that the power of the Govern or-Gtineral 
will be to prohibit, save with his own 
prior consent, the discussion of certain 
matters f — Yes, but I suppose under the 
rules of business he might prohibit a dis- 
cussion of questions of this kind, 

13.868. That being so, what is your 
difficulty now in not putting the Govern- 
or, in the same position as you have put 
the Governor-General ?■— It is that he is 
nearer the danger poiiit. A discussion 
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at the Federal Centre •■would ^liot appear 
to me to be so likely to stir up trouble 
in these tribal districts as a discussion 
close by the spot might. 

13,869. So long as there .was a possi- 
bility of discussion in the Federal Legis- 
lature with the assent of the Governor- 
General I will not press the matter any 
further. I am not xn^essing that it may 
of necessity Ije in the Federal Legisla- 
ture f— I am much obliged to 'Mr. 
Zafrulla .Khan- for making this distinc- 
tion between the two and I will look 
into it a,agin. 

Ji'-Ir. B. B. A/nihedlmr.] The same point 
would be secured if Proposal 49 remain- 
ed as it is. ' 

Sir Tlari Singh Gou-r.] And Pro- 
posal 109 reinai,iied as it is. 

Mt.' ZafrnUa Khan,] Except this, that 
ill Proposal 49 you 'could only discuss it 
during the Budget, and under this with. 


the prior consent of the Grovernor- 
General you could discuss it at any time. 

Arehbisho ]3 of Ganierhimj, 

13,870. Mr. Secretary of State, just 
one point. I was not quite cloar wiien 
you said that the administratioii m£ even 
the partially excluded areas would be i’me 
in which the Goveriior-Genero.l vumld 
have a natural right to issue diri'ctlons 
to the Governor f— I was dealing, 3 our 
Grace, vrith the eonstitutloiuii aspect of 
.the problem, namely,, that the 'Chain of 
■responsibility in all this field of special 
responsibilities is the Governor of the 
Province,., the Governor- Genera, 1,; .aiid; 
Parliament, I was not iiieaiiirig to im;ply 
tliaf iiormady the Governor-General 
would be intervening in. questions of this 
kind. 

\i ch iiishop of Cam:terlmryS[.l see. I 
tliourh' 'Oil rather went beyond that in 
a’"* ^ 6 . Mr. Zafrulla Khan. 


{The WUnesses are dvreeted to withdmio*) 

Glrdered, That the Committee be adjourned to to-morrow — 10-30 oTdock, 


loth October 1933. 
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'Sir Hari' Singb , Goar. 
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The MARQUESS of LESTLITHGOW in the Chair. 


The Right Hon^ble Sir Samuel Hoare, Bt., G.B.E., C.M.G., M.P., Sir Malcolm 
Hailey/ G.C'.S.I, G.C.I.E,, and Sir Pindlater Stewart^ K.C.B,, K.C.I.B.7 
G.S.I., are further examined as follows : 


Chairman, 

13,871. Secretary of State, you are 
good enough to take the witness chair 
this morning and you are prepared to 
give the Committee evidence upon 
Federal and Supreme Courts, paragraphs 
151 to 167 ? — ^Yes. I think I should like 


to preface my evidence, if I might, by 
asking that the Memorandum that I have 
circulated should be published with the 
proceedings. 

Chairman, 

13,872. That shall be done f— It is as 
follows : — 


NOTE BY THE SECRETARY OF STATE FOR INDIA ON THE FEDE- 
RAL AND SUPREME COURTS. 


A reconsideration of these paragraphs 
has led me to think that some of the 
pi’oposals require further explanation 
and ^ that others may perhaps need 
modification. Since the subject is a 
very technical one, I think that it may 
assist the Committee if I circulate the 
following explanatory note before our 
discussions on these paragraphs begin. 

1. The first matter to which T wish 
to draw attention arises in connexion 
with paragraphs 156 and 157. I am 
anxious that there should be no mis- 
itnderstanding as to the underlying 
intention of these paragraphs. It is, I 
think, agreed that, so far as constitu- 
tional issues are concerned, there should 
be a means of ready access to the 
Federal Court, *whieh (subject always to 
a right of appeal to the Privy Council) 
will ])e the interpreter and guardian of 
constitutional rights. On the other 
n and, it is obviously impossible to allow 
Court to be overwJielmed 
^ntn a mass of appeals based upon the 
mere suggestion: that a constitutional 
issue IS involved ; and we, therefore, 
propose that an appeal should oMIy lie 
.>y leave of the Court whos(^ decision- it 
is desired to ehallenge, or,, if that: 


the robjeet-matter in dispgle- exceeds^ a' , 


specified amount, in which case an appeal 
will lie without leave. But we also 
intend, and the Committee will, no 
doubt, wish to consider whether express 
provision should not be included to that 
effect, that the Federal Court should 
have power to decline summarily to 
entertain any appeal, or any application 
for leave to appeal, where it appears to 
them vexatious or frivolous, or made 
only for the purposes of delay ; though 
it would have to be made clear that this 
power could not he exercised where the 
Court from which the appeal is brought 
has already given leave to appeal. 

2. The procedure contemplated by 
these proposals is, therefore, that a 
person who desires to appeal from the 
decision on a constitutional issue of the 
High Court of a Province or a State 
will ask that Court to state a Special 
Case for the decision of the Federal 
Court. If the value of the subjeet- 
matter in dispute exceeds a specified 
amount, it will be the duty of the Court 
to state a Special Case accordingly. In 
other cases, the Court will he entitled to 
, ^cede to the request or to refuse it, as • 
it may think fit ; but if it i^efuses, the 
applkant/will haveihe right-, to apply to 
■■the'':; Federal; 'C'ourt for " leave to appeal, 
if appjicatian ,As granted, the 
Floral; MU tWn call upon the 
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Court, by which, the. application has been 
refused to state a Special Case for its 
consideration.""';''" 

3. As I understand it, the States have 
never dissented from the proposition that 
in some form or other the Federal 
Court should have power to pronounce 
upon any matter arising in a State 
Court which involves a constitutional 
issue. Some of them, however, have 
urged that a procedure such as that out- 
lined above would subordinate their 
High Courts to an authority external to 
the State, and thereby derogate from the 
sovereignty of the Ruler. In my view 
this is to misapprehend the position 
which the Federal Court would occupy 
under the Constitution ; for the Federal 
Court as an integral organ of the Federa- 
tion will, for purely Federal purposes, 
be the Court no less of the States than 
of the other units o.f the Federation. I 
assume, of course, that any Ruler 
acceding to the Federation would under- 
take; in Ms : 'Instrument of Accession that 
Ms Courts would comply with any 
request of the Federal Court to state a 
Special Case and that elfect will be 
given in his State to any decision which 
the Federal Court might pronounce, 
whether in the exercise of its appellate 
or original jurisdiction. 

4. In this connexion I should like to 
make it clear that it is not intended by 
paragraph 160 that the Federal Court 
shoxilcl possess any power of Federal 
execution, either in Biitish India or in 
tlie States. It will pronounce judgment 
on matters which come before it, but 
those judgments will be carried out and 
made effective through the agency of the 
Courts from which the matter before it 
came. 

5. In paragTa])h 162 there is no inten- 
tion to give the Federal Court any power 
of control over the High Courts of 
British India such as the Higk Courts 
themselves possess over subordinate 
tribunals in the Province no such power 
of control could in any event be 
exercised over the State Courts. It is, 
lio-wever, necessary that the Federal 
Court should he able to give a binding 
decision in any ease in which it has 
original Jurisdiction^ and in .the exercise 
C|f it§ appc3p|ate. jurisdiction to .desi^^e, 
in any judgment which it may pve,' rhe 


nature of the remedy, if any, wMeh the 
Court from whom the appeal is brought 
ought in the opinion of the Federal 
Court to have granted. 

6. In the preceding paragraph I have 
endeavoured to explain, without suggest- 
ing any modification of them, certain of 
our proposals in Part I¥ of the White 
Paper. In the following parap‘aphs I 
desire to suggest for the consideration 
of the Committee the desirability of two 
moditieations of the proposals as they 
stand. 

7 . Paragraph 156 iiniits the appellate 
jurisdietion of the Federal Court to cases : 
involving the interpretation of the:,, Con- 
stitution ^ Act or of any rights or obliga.- 
tions arising thereunder, and no pro- 
vision is therefore made for securing 
uniformity of interpretation in ■ the 
several .Provinces and States of Federal 
laws extending tbrougiiout the whole 
area of the Federation ; tliougii it is true 
that so far as British India is'' con- 
cerned, uniformity may to some extent 
result from the existence of a right of 
appeal to the Privy Council. Uniformity 
of interpretation is, however, no less 
important in the case of the States than 
in the case of British India. It seems 
to me that the proposals in the White 
Paper might be held open, to criticism in 
this respect, and accordingly I suggest 
that the Committee might do well to 
consider the propriety of extending the 
appellate jurisdiction of the Federal 
Court so as to include cases involving the 
interpretation of Federal laws. If this 
suggestion finds favour I think myself 
that it would be necessary, and would, 
for all practical purposes, suffice (even 
though the distinction may not be an 
entirely logical one), to define Federal 
laws” for this purpose as meaning laws 
with respect to matters included in 
List I of Appendix YI and not as 
including those with respect to matters 
in the concurrent field, with which the 
States are not in any event eoncenied. 
If this were done, the jurisdiction of the 
Federal Court in a State would, ' of 
course, extend only to laws on matters 
in- List'; I which that State had accepted 
^is a Federal Subject. ■ 

' .A Fa,ragraphs 163 to 167 empower.,. th^ 
5’e3eirar’'!|^islature if when' it, 

'fit,,' tn ertabllsh' a ’Supreme Court” of ciw 
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.appeal for Britisli .Iiidiaj separate from 
and mdependent of tlie Federal Gourt, 
and tlius competent to give final de- 
cisions in British India on ail questions 
of the interpretation of ActSj Federal 
or Provincial, which do not involve eon- 
stitntional issues. This proposal has 
'heen ' criticised on the ground that ^ the 
establishment of two Courts of this kind, 
neither subordinate to the other, but 
'each exercising a jurisdiction which, 
ho^vcvG^, earefuilj^ defined, must almost 
InevitaHy , f rom time to time overlap that 
of the otlier^ is likely to lead to grave 
dirneulties. I think that there is .much 
force in this eritieism. Doubts must 
necessarily aiise from time to time 
whether one Court or the other has 
jurisdiction in a particular ease (ovdng 
to the practical impossibility of separa- 
ting rigidly q'uestioiis of legal interpre- 
tation W'hich do, from those which do not, 
involve constitutional issues), and un- 
dignified conflicts may ensue, which will 


part to the influence of an idea which, 
had taken shape before .the question of ' 
Federation or of a Federal Court became, 4 

an immediate issue and in part to the 
assumption that it would be impossible 
■lio combine the functions of both in one 
organisation iii' a .manner which would 
be acceptable ' to the States. Objections 
of .the latter kind would, ; I suggest, be 
largely discounted if, .as 1, assiniie,. pro- ,, 
^vision -.were made that the Federai Court, 
when endowed ' with the ■ functions' of . a 
.Court of Civil Appeal for 'British India, 
should be organised in two divisions, one 
■of wbieli would ' act. as Federal 'Court , 
proper and the other as Court of . Civil 
Appeal : while the inteiiiions , urider- 
lyingthe Yvliite Paper provisions for ' 

'a Supreme Court would', .for all practical 
purposes, be met .by the modification ' of 
those proposals which I have suggested 
and without involving the disadvantages 
attaching to a separate Co'urt to which 
I have drawn attention. 


detract from the prestige and reputa- 
tion of both. I suggest, therefore, that 
.the Conimittee might with advantage 
consider whether, in place of the scheme 
outlined in paragraphs 163 to 167 of the 
White Paper, provision might not he 
.made enabling the Legislature, if and 
rwlien it was thought desirable, to extend 
the jurisdiction of the Federal Gourt 
ratb.er than to establish a new and (in 
a sense) competing Supreme Court.. If 
the Committee were to adopt the sug- 
gestion which I have made in the pre- 
ceding paragraph, the argument against 
the establishment of a separate and in- 
dependent Supreme Court acquires addi- 
tional force. 

This' modification, if it were to be 
accepted, would be, I suggest, an altera- 
tion rather in form than in sxibstanee of 
the White Paper proposals. Importance 
has been attached by eminent legal 
opinion in India to the desirability of 
.ensuring that the Court of Civil Appeal 
•for India if and when it is established, 
should be established on sound lines,, and 
that its Judges should be of a e^ibre 
to command respect. These, as I^^nder- 
de®3eraii';dfi,',tke 
.-eyes of, the protagoifists'" 

. M ' tke sTiggestiqii . f crea* 


It seems clear, however, that a modi- 
fication on these lines of the provisions 
of the White Paper would preclude the 
possibility of empowering the Federal 
Couit (as might not inappropriately have 
been done in the ease of a separate 
Supreme Court) to entertain criminal 
appeals from British Indian High 
Courts : for the possession of such powers 
would involve so large an accretion of 
business not germane to the functions 
of a Federal Court as to obscuie and 
ovenveight its primary purpose, and to 
necessitate an expansion of personnel 
wdiich might seriously affect its quality, 
and thus the prestige of the Court as 
a wdiole. If, therefore, the Federal Legis- 
lature is to be empowered, if and -when 
it ^ thinks fit, to provide for a system of 
criminal appeals on the lines apd of the 
scope indicated in paragraphs 166 
(second sub-paragraph) and 167— a ques- 
tion , on which considerable difference of 
view has been expressed by representa- 
tives of Indian opinion— the Court so 
erected would have to be entirely separate 
from the Federal Court and subordinate 
to the latter in the sense that the 
Federal Court would have to be entitled 
■to" call to its own file any criminal appeal 
'■#Meh '’rai's^d' a _ constitutional issue. ■ • ' 

kave been 
that to 
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confer upon tlie Federal Court a juiis- 
ciieiioii. extending beyond strictly ■ con-' 
stitutioiiai issues would tend do push into 
the background its true function as an 
interpreter and guardian of , consiitiitional . 
riglitSj and ' that so large an increase: in 
the rjersoiiiiel of the Court -would be re- 
quired aS: to ,, make it difficult to secure 
judges of the necessary standing and 
quality. I doiiot whether these fears are ■■ 
well-foiindedj if 'the right of appeal ■to' 
the Federal Court, on other than con- 
stitutional or Federal matters, were,, in 
addit.ioi:i to Imiitatioii ■based ' on suit' 
vaJiie, to be strictly limited (as I liope 
would be the case), to eases ■ where some' 
i:i"rrporta.rit point of law^ is invoiued or 
wliere a. divergence of opinion among 
Froviiieiai or State Courts renders a 
judgment of the highest tribunal desir- 
able. I assume also, as I have already 
nientioned, that the Federal Court 
would, if its jurisdiction were extended 
in this w^gy, sit in tw^o divisions or 
ell ambers : and in that case I do not 
think that there 'would be any danger 
of ’ its const] til tioiial functions (in the 
stricter sense) becoming in any way sub- 
merged, nor that a small number of 
additional Judges would hot be able to 
cope with the work involved. On the 
oth.er hand, it seems to me that the 
dignity of the Court would be enhanced 
by making it the one fmal Court of 
A-?,«peal (subject ahvays to the right of 
ari'peal to the Privy Council) ; and a 
poirorful and respected Fed<^ra] jCourt 
is in riy opinion essential to the suceess- 
iul w/orking* of the Federation. 

J.farquess of Salishury. 

13,873. Secretary of State, I am cjuite 
svre that the Committee have taken note 
of! yonr w^ish that the Memorandum 
should be published. Indeed, if I may 
lie peinnitted to do so, I would try to 
ask my questions bearing in m^ind all the 
time tlie Memorandum which has been 
circulated, although I feel specially 
incompetent to deal with these technical 
and legal issues. May I. first of all, ask 
bow you contemplafe that the Federal 
• Court should be composed f I am quite 
aware of the phrases used in the White 
Paper in respect of it, but especially in 
yi<wv of the Memorandum the Federal 
C<uirt is- to be so important^ that one 
‘wondors,-- whether. .■■A;thero' ’.anj 


preference for iaw^yers to, serte as. 
Judges in the' Federal Court. ' The See- 
■■retai-y of State will reme:mber that the 
point was' raised wi'ih regard, to the High 
. Court, . and I , recall that he was not 
willing to cliaiige the provisions of the 
White Paper in respect of the High Court, 
but !■ wondered -wliether the same answer 
.-■a'pplied to ■ the Federal , Court f—My 
Lord Chairman, we had not contemplated 
that there should be any Judges in the 
Federal Court who had not been 
barristers and, indeed. Judges. I do not 
think there has ever been a suggestion 
that there should be appointed to the 
Federal Court persons who had not Iiad 
a definitely legal training and were 
members of the legal profession. 

Marquess of Salishtmj.] That is a 
very important answer. 

Marquess of lieadi'f^g^] May I just 
ask one cpxestion on that 1 

Marquess of SaUshur]/.] If you please. 

Marquess of Beading. 

13.874. Would that apply. Secretary 
of State, to the ease of the Civil Servant 
who wnis serving in one of the High 
Courts '1 Suppose he qualified under 
one of your qualification paragraphs 
here, for example, having served for 
•five years in a Cliar.’tered High Court, 
w'ould that disqualify him because be is a 
Civil Servant ? — The qualifications, Lord 
E ending, axe set out in paragraph 153. 

13.875. Yes, I was looking at them. I 
am onl^' putting this to you to ascertain, 
.Assume, for (example, in the Service 
under the procedure which Lord vSalis- 
bury mentioned just now-, and which wms 
discussed before, he wm.s appointed 
Judge of the High Court, and assume 
that he has been a Judge for five years : 
if he had been a Judge of a Chartered 
High Court wmuld not he be entitled 
tljen to ])e appointed a Judge of the 
Federal Court f — ^Yes, he -v’ould. 

■ Marquess of Salisbury.] Qualified f 

Marquess of Reading. 

13.876. Qualified is quite right. That 

is what it means f — Yes, he would, and 
I should wish to qualify my answer to 
Lord Salisbury with this further answer : 
.It would qualify him. - . 
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Marquess ■ of Salisbury • 

l,^.p77. I thought that probably would 
be the answer, but at the same time 
surely the authorities w’ould give a 
preference in matters which are going to 
deal with most technical and legal issues 
— surely they would give a preference^ to 
a man of legal training — Yes, I think 
that is bound to happen in practice. 

13.878. The new Memorandum as I 
read it does not a-ffect the original 
pirisdietion so far as it goes of the 
BYderal Court. That remains unaffected 
by the new Meinorandum f— Yes. 

13.879. The original jurisdiction of the 
Federal Court would be as in the White 
Paper to try constitutional issues as be- 
tween the Federation and the units, or 
as between tiie units themselves, or as 
between the States and the units. There 
would be no private litigants f — Under 
the provisions of Proposal 155 thaf is so. 

13.880. There, of course, is the special 
power of the Governor- General under 
Paragraph 161 to refer points of con- 
stitutional difficulty to the Federal 
Court?— Yes. 

13.881. That corresponds, I think, to 
some provision in connection with the 
Pri^w Council ? — Yes. 

13.882. Then we come to what is new 
or partly new in respect of the appel- 
lant jurisdiction of the Federal Court. 
The phrase in the Wliite Paper is very 
wide because it includes any rights or 
obligations arising thereunder — that is, 
under the constitutional statute. That 
would be very wide. I suppose the 
Secretary of State contemplates that it 
should be very wide. For example, if 
a private litigant brought an action 
about discrimination and then he took 
it to the Anpeal Court, it would come 
before the Federal Court 1 — On appeal, 
that is so. 

13.883. And not only discrimination, 
but as to whether a particular issue 
arose in the concurrent field as well as 
if it arose under a Federal statute or 
a Provincial statute : that w’ouM come 
before the Federal Court ? — Yes, I think 
it would. 

13.884. And all these questions we 
have' discussed, as to whether a 'par- 
ticular alleged statute in India was re- 
pugnant 'to an • ImperiaU’; statute — any 


issue of a private litigant which raised 
those points — ^would come before the 
Federal Court ? — ^Yes. 

13.885. So that it would have a very 
wide jurisdiction because that would in- 
clude an enormous amount of litiga- 
tion in India, would it not f — I do not 
know about the word enormous. ^ ^ I 
am not sure. 

13.886. I agree' that, the adjective is 
unnecessary and absurd — but a lai’ge 
amount f — It does cover a wide field 
and, indeed, I think it would be found 
that every Federal Court everywhere 
in evex'y Federation must cover a wide 
field. 

13.887. It is quite true that the appeal 
is not of right, but in the new Memo- 
randum, on page 2, is shown the kind 
of litigation which is not to be accepted 
— the ap])eals v/hieh are not to be 
accepted because they are desevib.ed as 
merely aj>peals for delay, or what 
are called vexatious or frivolous 
a])pea]s, but arn/ genuine appeal, 
although not of right, would be, in prac- 
tice, accepted bv the Federal Court f — 
Yes. 

13.888. T''p to a certain amount, of 
course, but in practice, even if they 
were not vexatious or frivolous, the 
right of appeal would be accepted by 
the Appeal Court in those cases ? — ^Yes. 

13.889. I wanted to make quite sure 
that we understood how wide the juris- 
diction was. Then you would have 
appeals foreshadowed from the State 
Courts ? — ^Yes. 

13.890. There is a phrase (I think it 
is in the new Memoraxxdum) which seems 
to show that the Secretary of State is 
not quite certain whether that right of 
appeal from the State Courts has been 
accepted by the States f — The position is 
really this, that in our previous con- 
sultations we have concentrated almost 
entirely upon a discussion of an appeal 
in cases involving questions arising out 
of the ‘Cbnstitution Act. We have come 
to the view that there must be some 
ai-^peal also in cases involving the in- 
ferpretation of a F<Meral law : that is 

' the-. reason why I expressed ‘ myself in the 
way in which I have expressed myself 
■ in : paragraph S. I am . :■ drawing ^ the 
. special attention of the Committee and 
pf the 'Indian BeMgates-to a feature 'of' 


the problem which has not taken a 
prominent part in the previous discus- 
sions. 

13.891. So that I suppose we shall 
hear before the close of these discussions 
whether the Representatives of the 
States do accept the right of appeal 
from the State Courts to the Federal 
Court ? — ^It is just for the purpose of 
concentrating that kind of discussion 
upon the problem that I have empha- 
sised it in the new Memorandum. I 
certain] hope we shall have the views 
of the States’ Representatives upon it. 

13.892. And that, of course, if it were 
accepted it would not merely be upon 
issues between the State and the Federa- 
tion, but I suppose a private litigant 
va>uld raise issues depending upjon the 
interpretation oE the law of the Consti- 
tution f — Yes. 

13.893. Then, merely to go through it, 
the aijpeal to the Privy Council is main- 
tained as of right when it involves ques- 
tions about the Constitution ? — ^Yes. 

13.894. Would that apply to private 
litigants as well as to cases between the 
units and the Federation ® — =Yes. 

13.895. Then we come to the main pro- 
vision of the new Memorandum, which 
supersedes, if it be accepted, the para- 
graphs dealing with the Supreme Court 
in the White Paper, and under that the 
Federal laws, as well as constitutional 
laws, will be the subject of appeal to the 
Federal Court ? — ^Yes. 

13.896. There are certain limitations 
wliich the new Memorandum suggests. I 
think an object which the Secretary of 
State has in mind is to- limit the number 
of appeals which this would involve. I 
gather that it will differ in that respect 
from the prowsions as to the Supreme 
Court in the White Paper under which 
all Provincial decisions would be subject 
to an appeal to the Supreme Court, with 
leave, of course, I mean, but they would 
be appealable to the Supreme Court — 
I d'o not quite follow that point. 

13.897. Under the paragraphs as ^they 
stand in the White Paper now providing 
for a Supreme Court there it would 
appear that the Supreme , Court would be 
a Court of Appeal over all the High 
Courts of the Provinces Yes. " A 


Marquess of Salishurp,] Amd not 
limited, except in so far as their dis- 
cretion is limited to special kinds of law, 
but all the laws of the Provinces would 
be susceptible of appeal to the Supreme 
Court, 

Marquess of Beading,] Is that so ! I 
do not quite read it so. We will hear 
what the Secretary of State says a])Ottt 
it. 

Marquess of Salishiirg,] I am perfectly 
certain that I shall be found to be quite 
wrong in many ways. It is a most tech- 
nical matter. 

Marquess of Beading.] We only want 
to get it clear. I think if you look at 
page 76 it says that there is a power 
to extend the jurisdiction. 

Marquess of SaBshnrg.] If Lord Read- 
ing would look at paragraph 175 

Marquess of Brading,] P>ub has not 
til at gone— I think it has gone ? 

Chairman. 

13.898. I think we had better have the 
Secretary of State’s answer upon that ^ 
— I think I understood Lord Salisbury’s 
question to mean : Does our change re- 
strict the right of appeal from the Pro- 
vincial Courts ? 

Marquess of Salisbury. 

13.899. That is right f — The answer is 

No. 

13.900. I draw attention to it just for 
the purpose of clearing it up f — Sir Mal- 
colm wishes to amplify my answer a little 
hit. Substantially it is correct, but he 
wants to add a detail or two to it. (Sir 
Malcolm Bailey.) The original proposal 
of the Wliite Paper was to constitute a 
Supreme Court which would) hear ail the 
appeals from Provincial Courts on all 
decisions at which they might arrive, 
whetlw^r those decisions referred to 
interpretation of Federal law or Provin- 
cial law. The proposal now is that the 
Federal Court shall not only hear 
appeals referring to the interpretation of 
the Constitution, but also appeals 
whether from State Courts of High 
Courts referring to the interpretation of 
the Federal law. Subsequently if, what 
'may; be_ described as a Supreme Court 
"side" were added to the Federal Court, 
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tlien that Federal Court, on its Supreme 
Court side, -wouid hear appeals from the 
Provincial High Courts on Provincial 
law also. That is only if the second 
stage were tahen , and., what ina 3 ^ be' de- 
scribed as a Supreme Court side were 
added to the Federal Court, 

Marquess oi Beading, 

13.901. That is only, is it not, if the 
powder is subsequently extended Yes. 

13.902. If I i^ead the new ■Memo- 
randum of the '...Secretary of , State 
coirectiy, lie limits the rights of appeal 
to the Supreme Court to eonstitutional 
questions and to Federal laws ?— Yes. 

13.903. But he^ suggests that there 
should be power given hereafter to 
extend this right of hearing appeals to 

: other eases which wmuld cover ail such 

cases if so desired which would come 
otbeiwise under paragraph 165. That 
is ‘to say, it would then be, if the right 
was extended, a Supreme Court of 
I Appeal 1 — That is so. 

; 13,904. And subject always to a limita- 

; tion at present at any rate on criminal 

i jurisdiction f — That is what I have 

I described as a second stage — if the right 
were extended. 

13,005. That is how I understand the 
I new Memorandum — Yes, but that would 

i not apply to criminal cases. 

j ‘ ■ Marquess of SaJisburg. 

\ 13,906. Yo. Let us leave out erimiiml 

I eases altogether for the moment. If that 

\ he so, may I call the attention of Sir 

, Malcolm to the top of page 5 of the new 
; MenioxTa'idum. Tliere he will see thai 

it is proposed to dedne the Federal laws 
r for this purpose as meaning laws with 

; respect to matters ineiiided in List I of 

Appendix YI and not as including those 
with respect to matters in the concurrent 
, I field ^ — Yes. 


..is .put in its .place there 'Will be ■ this 
change . and ail the issue's under List III :• 

on . the ,. Concurrent List wall not fee , ^ 

■app.ealable apparently,, .to, . the .Federal,. 

Court, whereas . they ■ wmiild , have, been 
ap.pealable to^ the .Supreme Court, l—They 
■will not at, the first stage, but if . the 
right of expansion' which .it is proposed \ 

to give in the Constitution were exercised, 

. and whai we, have previously described as ' ^ 

■■a supreme .side of the Federal .Court v/ere, 
eonstituted, then They wmiikl be heard by 
the- Federal Court, .but 'until, that right' 

■ w-ere exercised they w’ould , 'reriiain'^ , ‘with , 
the Provincial High' Courts and there 
would he no further' appeal in India. ■ ' 

13,909. .So that the' answer of Sir' : ; 

. Malcolm .means that the later pledges of | 

the ■ new^ 'Memorandum ' are .intended to 
supersede the earlier pledges. I am not 
making a polemical point, but I am 
calling attention to it just to make it 
clear, because under paragraph 5 it is ^ 

clear that the concurrent field is ex- 
cluded from the Federal Court ? — As now 
proposed. (Sir Samuel II oar e.) Lord 
Salisbury I think, if I may intervene, is 
really talking about the two stages as if 
they were one. In the first stage there 
will be the Federal Court dealing with ■ 

Federal cases. At the same time, powar 
will be given to make this Supreme 
Court side of it. When the Supreme 
Court side of it is made, then there wall 
be an appeal in the eoneurrent field, just 
as in the Provincdal field, to the Supreme 
Court side of the Federal Court. (Sir 
Malcolm Hailey.) Might I add a word. j 

In the White Paper, as von wall see I 

from paragraph 163, that xvas onl^^ an | 

enabling provision to make a Supreme ; 

Court. It is still proposed to have an 
enabling provision to make a Supreme - 

Court side of the Federal Court. In 
both eases, therefore, they are enabling 
provisions. 


13,907. That is a limitation introduced 
into the new Memorandum which did not 
exist in tlie White Paper under para- 
graph 165 because then the laws in the, 
concurrent field are not' apparently to he 
appealable to the Appeal Court ? — They 
.would under the original proposal have 
, been appealable to the Supreme Couvfc. 
!^en ,^,tl^ .Supyeme 


Earl Peel. 

13,910, Will not it be almost essential 
to have that extension almost at once. 
You cannot allow, can you, in the con- 
.current field the Provincial Courts to 
- decide whether the Federal law . or the 
.rProvincial law 'should prevail There is 
hound, to,,, be an appeal, is there not, 
inteost ,at 'Onco. on 'rihoso- points 1 — The 


“fieta 


is\ already wi^th the 
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.Provincial Higli Courts, tlie Federal law 
in thie concurrent field. Tli© Federal 
..iegislatioii, in the " Concurrent field is only 
iiitrodiieed .in order to secure uniformity 
..ill . the, codes ..and in certain types ^of 
Legislation like, labour legislation, and so 
'fortli.' . 

Marquess of Beading. 

13.911. But suppose -a Constitutional 
question ' arose witli regard to^ concurrent 
■rigiits, then the Federal Court, would' 
liave.\tlie power , to deal with it' on appeal, 
wwldit.not'f — Yes. ' 

13.912. 'Unless . it is expressly excluded, 
it would clearly come' within Constitu- 
tional questions ? — It would have to pass 
from the .High Court or from the 
Federal side of the Federal Court if it 
happened to lie- there at the moment, 
and be heard on that side of the Federal 
Coiiii: -which w^oiild be dealing with Con- 
stitutional problems. If w^e suppose, for 
instance, there were two divisions, there 
would be one division dealing with that, 
and it wmuid have to pass to that 
division. So, if any ease of interpreta- 
tion of the Constitution arose, whether 
in the High Court or on one side of the 
Federal Court, it would still have to be 
disposed of by that side of the Federal 
Court which dealt with Constitutional 
problems. 

Sir Aiisten Clicmherlain, 

13.913. Is not that on the assumption 

that wliat has been called the Supreme 
Court side of the Federal Court has been 
brought into existence In any 

ease that -would be so. In no ease, -would 
the High Courts have the last w^ord in 
dealing with the interpretation of the 
Cojistitutional law. 

Mr. M. R. Jayaher. 

13.914. May I ask a question on this 
point to clear it up f I am not sure 
whether I follow. Suppose a point arises 
as to the interpretation of the Federal 
la-w (not Provincial la^v) in the conctir- 
rent field, is that question to be finally 
decided by the . ffigii Court, and the 
party has no right to proceed further as 

' regards the interpretation of such ala-w. t, 
"—That is lhe proposal unless at raises; ^ 

_ Constitutional • .issue, such 
'lance,. Qf)Tepignance,. or* the .j, , 


13,915. ■ Supposing a question arose ' .as. 
to which law is to prevail in , the ' con- 
current field ; there is a Federal law and 
a 'Provincial; law, and the question ^ is' ' 
wdiich law is, to prevail f— That is a Con- 
stitutional question. It is a question of 
the interpretation of the Constitution 
as to which law prevails. 

13,910. Take a pure question of inter- 
■ pretation of Federal law in tiie concur- 
rent field — I am not speaking of Provin- 
cial law in the eoiiciirrent field ; that you 
can leave to the High Court — in the 
interpretation of, such a Federal law is 
the decision of the High Coin! to be 
final and the party has no right to pro- 
ceed to the Federal Court f -“-In the con- 
current field, ■ that would be the ease, and 
an appeal would lie to the Privy Council 
and not to the Federal Court. 

Mai’qiiess of Beading. 

13,917. Why do you dra;w the distiiie- 
tion as regards that, as it is a.px)aTently 
merely this question of the coneuiTent 
field. I do not follow why the distinc- 
tion is drawn. Your general scheme, as 
outlined by jrour Memorandum is, of 
course : on Constitutional questions an 
appeal to the Federal Court : Inter- 
pretation of Federal laws appeal to the 
Federal Court ; a certain inght of 
extension whicli I do not deal with at 
the moment at a second stage if it arises, 
but on this first stage you say that this 
interpretation of Federal law, as dis- 
tinguished from Constitutional questions, 
shall not apply to matters in the con- 
current field. I do not understand why 
you draw that distinction ? — I think it 
wuuld be justified on this ground, that 
though these are placed in the eon- 
ciiiTent field, yet they are not really 
Federal ; they are really Provincial. 
They are ]>]aced in the concurrent field 
merely to secure uniformity of legisla- 
^ tion. The .second reason is that were 
you to extend jurisdiction over the 
whole of the eonenrrent field, then yoir 
would bring at once iiito the Federal 
Court all questions relating to the inter- 
pretation of our great codes like the 
jCriminal Procedure Code, the Indian 
Penal Code, the Civil Procedure Code, 
and the like, and' the work of the Federal 
..Court, would be immediately extended to 
M degiue that -was .not contemplated in 
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the; first instance. Tke effect migiit, be 
to ail intents- and purposes giving tlie 
Federal Court at once a very large share 
of the functions •which would fall on the 
Supreme Court if it were constituted* 

Earl Feek 

13.918. Under those cireurostanees you 
might be getting different decisions on 
the same point in different Provincial 
High Courts on one of these Federal 
laws in the concurrent field — That might 
be the ease. It is, I am afraid, the case 
at ’present, that in the interpretation of 
some of our codes, such as the Civil 
Procedure Code, and the interpretation 
of some of our Acts which would fall- 
into that eoneurrent field (the Limitation 
Act and the like, and the Law of 
Evidence) you do have differences of 
interpretation between the High Courts 
at present. 

Marquess of Salishury, 

13.919. But, Sir Malcolm, you will 

observe, will you not, that in respect of 
Lord Peeks point, your Memorandum, is 
different from the White Paper, because, 
under the White Paper, the Supreme 
Court would have had cognisance of these 
issues, and therefore there would have 
been a co-ordination of the judgments of 
the various High Courts, but under the 
change by the exception of the con- 
current field, you are withdrawing all the 
issues which arise in the eoneurrent field 
from any power of co-ordination by the 
Ap])eal Court, and so there is a 
difference between the two systems f — 
No ; if I may say so, there is not really 
a difference, because, under the White 
Paper, there wms an enabling provision 
to ifiake a Supreme Court. Under • the 
Proposals now put forward in the Secre- 
tary of State’s Memorandtim, there is 
still that enabling provision. Therefore, 
in either case, the question of obtaining 
identity of judgment in regard to these 
questions in the eoneurrent field, and in 
Provincial Legislation, would depend 
upon your exercising that enabling . pro- 
vision. ■■d'/-;;; 

13,929, I)o you mean that there may 
;ba,' after the Secretary of Statens 
’ randiAn, ' ^ still a Suprem^e Court -'I— €er-: 


both eases, all that we do is to give, 
powers for bringing , either, '.a Supreme 
Court into being, or a side of the 
Federal Court that would do the 
Supreme Court work. In both eases, both 
in my Memorandum and in the White 
Paper, that power is an enabling power. 
We do not propose under the White 
Paper here and now to bring the 
Supreme Court into being. It is an 
enabling power that we propose. 

13.921. So that what ^mur answer 
amounts to, Secretary of State, is that 
there was no certainty under the White 
Paper of co-ordination in these particu- 
lar classes of judgments and there is no 
certainty still ? — This is only the case of 
the Provincial field where there is 
uniformity of legislation. The problem 
of the States does not enter into it. 

13.922. No ! — There is already the 
appeal to the Privy Council as the co- 
ordinating sanction. 

Dr. B. B.. Amhedhar, 

13.923. Might I ask one question on 
that point f As I understand it in the 
concurrent field there will be an appeal 
to the Privy Council from the decisions 
of the High Court ? — Yes. 

13.924. What I do not miderstand is 
this, if there can be an appeal to the 
Privy Council in an issue arising out 
of an interpretation of the eoneuiTent 
law in the concurrent field, what diffi- 
culty can there be in allowing such an 
appeal to the Federal Court f — One of 
our reasons anyhow is that we do not 
want to flood ‘the Federal Court with 
an enormous amount of work and the 
demand for a very large number of 
Judges at the beginning. 

Mr. Zafmlla Khan. 

13,92’fi. May I put one question on this 
point f Secretary of State, do I under- 
stand that the chief difference between 
the proposals in the White Paper and 
the proposals in the Memorandum is this : 
The: White Paper proposes that simul- 
taneously with the bringing into force 
. of the New Constitution there shall be 
^established a Federal Court, which gen- 
/•''eraly:sphaldhg, shall take cognisance of 
deteribed in •'Proposal 155, and 
hear* appeals whether in the form 
of ^ ;app^s 'dr special references from: 
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ilie Higk Court in .matters involving' . (I 
in ean speaking generally ) the interpre- 
tation of the Constitution f — Yes.. 

13.926. And this is supplemented by a 
proposal that power shall be given to the 
hi ew Federal Legislature when the pro- 
per time arrives for them to set up a 
Supreme Court for British India to hear 
appeals in all other matters subject to 
such limitations as regards their jurisdic- 
tion, and so on, as are prescribed in 
the White Paper. That is generally the 
White Paper Proposal. Your Memoran- 
dum modifies it to this extent (i) That 
the jurisdiction of this Federal Court 
which is to be immediately set up should 
be extended to this extent that, in addi- 
tion to the matters which are described 
in the White Paper, over which it would 
have jurisdiction, it should also have 
jurisdiction to hear appeals arising out 
of the interpretation of Federal laws, 
w’^hether for the moment you define them 
as laws relating to matters in List I, 
or -whether you define them as relating 
to matters in List I and III ? — We define 
them as relating to matters in List I. 

13.927. I am not on that point for 
the moment. The fii’st change is that the 
jurisdiction of this Federal Court which 
is to be immediately set up shall be to 
that extent extended Y — ^Yes. (Sir MaL 
cohn Hailey.) Yes. 

13.928. Then you say that with regard 
to the rest of the field, after you have 
transferred from the remaining field 
into this Federal Court field these 
matters of Federal laws,, in the remaining 
field, your orighial proposal, a,s in the 
White Papei’, continues, that a Supreme 
Court may be set up by the Federal 
Legislature. But you suggest that that 
Supremo Court shall not be set up as a 
separate Court but shall be only the 
other side, the second division, as it 
■were, the Supreme Court dmsion of the 
Federal Court f — -(Sir Samuel Hoare*) 
That is BO. 

13.929. The main difference, therefore, 
is that wheretis appeals on questions of 
interpretation of Federal laws under the 
White Paper Proposals would not Have 
gone to the Federal Court, but wotiid 
only have gone to the Supreme ' Gdurt; if 
and when it vtas set up,” 'you'’ -propose 
that these appeals shall go “ immediately 


■ to the' Federal Court, and with, regard 
to. appeals with regard to the remainder 
of the field, the position shall continue 
as is ■ set , out' in the White Paper gen- 
erally — -That is BO. 

The Lord GhancMlor. 

13,931). May I ask a question f Would 
you be good enough to look at para- 
graph 2 of the Memorandum that v/as 
circulated last night Yes. 

13.931. I only want to read the first 
sentence : ^CThe procedure contemplated 
by these proposals is, therefore, that a 
person who desires to appeal from the 
decision on a Constitutional issiie of the 
High Court of a Province or a State 
will ask that Ghurt to state a special 
case for the decision of the Federal 
Court.^^ That question I want to ask 
is this : We are all agreed thad what we 
want to get at is the ineaning of a 
Constitutional issue.’’ I quite under- 
stand that you can define a Constitu- 
tional issue by saying that it is any 
issue wdiicli arises out of any Act in the 
First List ? — Ho, it is any case arising 
out of the Constitution Act. 

13.932. I see. Now, -what one wants 
to know is this : Supposing you get 
some case in a Provincial Court which 
raises a Constitutional issue, are there 
certain circumstances under -which that 
ease cannot go to the Sur>i*eme Court 
branch of the Federal Court ? — I would 
say No. When an issue was raised in 
another Conrt raising an issue under 
the Constitution Act then that ease 
would go to the Federal Court. 

13.933. You do not use the words 
^ ^ Constitution Act ’ you use the words 

Constitutional issue ”, nnd there may 
be Constitutional issues arising out of 
all those three eases ? — Oenerally speak- 
ing, we mean the Constitution Act 
here. 

13.934. Then, I understtuid that in 
evpy ease which arises out of some- 
thing in the Constitution Act there -^vill 
be an appeal to the Supreme Court side 
of the Federal Court 1 — No, the Federal 
side. 

13.935. Then, I do not quite follow 
those cases to which yon refer wFieh 
raise Constitutional issues, and yet there. 
IS' hq appeal from the Provincial High 
CdhrL f—I - do not see what cases those 
-Wotild be. All Constitutional eases 


would have to go on appeal to the 
Federal Court ; all cases arising out of 
the Constitution Act. 

Marquess of Reading, 

13.936. Would not a Constitutional 
issue be an issue which arises as to the 
interpretation of some passage or part 
of the Constitution Act f — Yes ; that is 

'. what , I, . mean, 

13.937. Then you go on afterwards to 
deal with a change in the Federal laws 
which is a totally dihiereiit thing. ■ That 
is dealing with the laws wdiieh come 
under the particular schedule which are 
tlie Federal subjects ? — Yes, that is so. 

13,933. That is quite a new thing and 
..a.. different matter. Balu your original 
i')hrri is maintained to this extent, that 
the Federal Court is to be the Court 
to which appeals will come, or ^rhieli 
will hare an original jurisdictinn in all 
questions of issue, that is of controversy 
arising with regard to tlie interpreta- 
tion of any part of the Act coisferring 
the Constitution, ? — ^^Yes. 

Sir A.lcbar JlydarL 

13,939. Am I right i>i understanding 
the position Would tim Supremo Court, 
side w.lien established hear appeals raised 
on strictly Federal ' laws, tliat is All- 
India laws, and would there bci appeals 
heat'd 'lu* that Supreme Court side both 
from judgments of British India as well 
as State Courts, or is it your int(mtion 
that even after the Su pi' erne Court side 
has been established, all cases dealing 
with .Federal law strictly so-called, that 
is in List I, should go before the Federal 
side of the Court ? — Yl^s. We mre con- 
templating the interpretation of the 
Federal law as going to the Federal side. 
We are not eontemplatiiig-'l hope Jtiy 
advisers will correct me if I am wlrong ; 
this is a very technical affair — that 
States^ questions, should go to the 
Bupreme Court side of the Federal 
Court (Sir Malcolm Hailey,) That is 
so. , , , 

I3p940. Even with regard to cases 
arising out of List I in wMch States 
have federated ?—( Sir Sarmiel HaUre,) 
^The List, I cases would go to the 
Court, and not the Supreme Court side 
:(Bit -M ateolm H- Sir 

'j^Attar_wouId-, kindly,/ look - ai'tfe >Ldst. ' 
‘‘:he wfl! . ^ee. .that 'the eqneTOent :^4-, 9^ 


legislation, List III, and the Provincial 
laws with which the Supreme Court side 
of the Federal Court would deal, neirlier 
of them affect the States ; they are 
purely British India. Therefore, the 
Supreme Court side of the Federal Court 
would deal only with British India Acts. 

13.941. Would the Supreme Court side 
deal with appeals frcmi British Indian 
Courts on eases relating to List I f— 
Fo ; that would be the Federal Court. 

13.942. Those also would go to the 
Federal side f — Yes. 

Marquess of Salishurii, 

13.943. Supposing an ordinary litigant 
in a State raises a question of a Federal 
■law which applies, to the State (because., 
under the Instrument of Accession, there 
may be such laws) and ho is unsuecoss- 
fui and desires to apiwal ; to what Cit'urt 
would he a.ppeal '? — (Sir .Samuel Hoare*) 
To , the Federal Court acting in its 
Federal capacity. 

Sir MAinuhlmi N, Mehta. 

13.944. If there is a const^tuthinai 
issue involved then the jurisdiction ,= as 
■you said, 'would be in 'the Federal 'Court 
■on its. Federal side? — Ye,s. ■ 

13.945. - Also will the party have the 
option to go- to the Provincial Cor:rt 
or to the vState Court, because v/e have 
also given the Federal Court appellate 
jurisdiction in such matters, so wlwre 
vrill the venue be in the hrst iustaiU'e ? 
Will it be to the Fedeial Cfnirt in its 
original jurisdiction or, as I undersiand 
it, "would it be this 9 Where the party 
eoneerned is a constitutif.mal unit then 
he must go to the Federal Court, but if 
he is a private citizen he has the 

to go to the Court of liis owni Province 
and then go to the Federal Court l>y 
way of an appeal. I wanted that to be 
clear 9 — (Sir Malcolm Hailey.) Ho. If 
you would look at paragraph 155, the 
original jurisdiction is betweem the 
federation and a province or a state ; 
or. between two provinces or two states ; 
or secondly any matter nivolving the 
interpretation of, or arising under any 
ta^eeipent entered into after the eom- 
•mencement ,of the Constitutional Act be- 
t'ween the Federation and a Province 
State. Those wonld be what mi^ht 
^ ;yei^ - 'roughly, .be - described as State 
private litigant would go to 
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Ms own Court first of ail whether he placed bv different courts in the States 


lived in a State or in a Province. 

13,946. That is what I understood ?— 
And if he were dissatisfied with the 
decision of his own court, then the 
matter would not lie within the original 
jurisdiction but wdthin the appellate 
jurisdiction of the Federal Court. 

Mr. If. 12. Jayaker, 

13,947., May" I ask a question as re- 
gards the words constitutional issue 
Wiir you kindly turn to paragraph 114 
of the White Paper,' the last part there- 
of, In the event of a coiiiiiet between 
a Federal Law and a Provincial Law in 
the eonciirreiit .field, the Federal Law 
will prevail. I suppose there will be 
an analogous provision the Constitution 
, Act bringing in this provision under 
'paragraph 114 f— (Sir Samuel Hoare,) 
Yes. ■ 

13.948. ■ Supposing that question arises 
which. i.s ernl3odied in the l.ast part of 
this section which says, In the event 
of conflict bet'ween a Fede’i'al Law and 
,a 'Provi,iiciaI Law on the concurrent field, 
the Federal Law will ' xne vail, ’p. that 

, .would he as 'regards the i,iiterpretation 
of a' certain section of the Constitution 
Act, ' as Lord Reading interpreted the 
words 'Constitutional ' issue ^ ^ -Yes. ; 

13.949. Therefore it will ho a consti- 
tutional issue in that sense f-— Yes. 

13.950. Yet the question will arise in 
the concurrent field ? — Yes. It would go 
to the Federal CoiirL 

13.951. Although it arises in the con- 
current field ? — Yes. I think Mr. 
Jayaker is not distinguishing entirely 
between the settlement of a dispute 
arising out of the Constitution Act and 
the settlement of a dispute arising out 
of the interpretation of a law in the 
«onciirrent field. In the former case it 
would go to the Federal Court. 

13.952. What I fail to understand is 
that in your memorandum you are willing 
to give an extended jurisdiction to tlie 
Federal Court from the one which, is 
mentioned in the White Paper, in all 
cases where Federal Laws Inwe to be in- 
terpreted, provided the Federal Law 

, 'arises in List Ho. 1 f — ^Yes.- 

,13,953* And that, you say, k -^eausei 
you want some authority to eo-qrdinate 
Aifferent.interpretations which may he 


and ' in the Provinces f— Yes. 

13.954. How is the necessity for such 
co-ordination less in the ease of laws 
which are common to British India in 
the coiicurrent field and whose distin- 
guishing feature is only this that the 
'States do not come in ‘f--“But tliat is a 
very big distinguishing -feature, it seejiis , 
to me. 

13.955. How are you going to co- 
ordinate all those Laws .By the Privy 
Council until you get the supreme eoiirt 
side in being. 

13.956. I thought you were going to 
create a court intermediate 'between the 
Privy Council and the Iiidia.n Courts ~ 

' Yes, exactly, but I ivas not sure “whether. 
Mr. Jayaker meant at once or ivh ether 
he meant when this second beneli of the 
Federal Court is in, being. ' 

Mr. n. Jayaker,] Ho the Federal 
Court is going to lie an, ii:itcn’ii"sedia:tG ■ 
court between ' Indi.an ecuirts — I am usi,ng* 
t'lie- word “ Indian because Provi.nces . 
and States come i.ii — a,nd tlie ' ' Privy 
Coiineil. If so, why deprive the court of " 
the. .power of co-ordinating tl.ie iiiterpre- 
tation of federal laws in. tlie coneiuTent ' 
field ? IFhy drop it out altogether and 
ref e.r' it to the Privy Cpiincil -direct 

Marquess of Iieading, 

13.957. He has given the reason for ' 
that ; it wmuld multiply appeals so much f 
— (Sir Maleohn Hailey,) 1 think the 
Secretary of State has already given the 
answer to that. We do not wish to ihiorl 
the Federal Court with a largo numfier 
of references in the first instance ])ut 
we do provide that ultimately, if the 
legislature so decides, it (;an bring the 
whole of the concurrent field as wdl as 
the Provincial field within the sphere of 
Federal Court decisions and, therefore, 
the Federal Court to that extent would 
be, as Mr. Jayaker said, an intermediate 
court for other purposes between the 
Indian Courts and the^ Privy Council, 
but that is a seeon.daiy stage -which 
should be taken at the option of the 
Indian legislature when they find it to 
be necessary and also find that they could 
justify the expense. 

r ■ Mr., 3/. B. Jayaker. 

13.958. That cannot happen for seyeral 
.years and during that period in all these 
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questions tie: Indian litigant will iave to 
undertake tie expense of coniing to tie 
Prh-y Coimeil while all the time there 
is a Court sitting in Delhi or elsewhere 
which is capable of deciding these ques- 
tions ? — That may be the case but the 
Indian litigant Would be under no dis- 
advantage under which he has not 
laboured for many years past and the 
immediate constitution of a Federal Court 
on the lines indicated by Mr. Jayaker 
would undoubtedly place at onee a very 
liea.vy expenditure on the Federation. It 
would also to some extent alter the 
character of the Federal Court merely 
by the extension in its size, and on 
account of the very great attention that 
would have to be paid to purely British 
Indian cases, eases which now for the 
most part stay with the High Courts or 
only occasionally go to the Privy Council 
— considerations therefore not constitu- 
tional but largely practical. Do you wish 
at the outset to flood your court with 
all these appeals and can you afford the 
extra judges required to try them 9 The 
proposal set forth in the Secretary of 
Statens Memorandum is merely to leave 
the deicsion of that question to the option 
of the Indian Legislature at some future 
date. 

Earl Peel. 

13,959. You use the phrase flooding 
the court with these eases Is that not 
rather a liberal phrase, because we were 
told ; were we not, at an earlier stage 
that really these concurrent laws would 
be very few and they would only arise 
as a method as it were, of putting a 
seal upon a sort of agreement between 
the Provinces that they wanted legisla- 
tion of a particular character. Surely 
there would be very few of them and is 
not the question of flooding the courts 
with appeals in these eases rather a strong 
statement ? — They deal with the whole of 
our major codes and they would there- 
fore, in effect, afford a means of appeal 
to the Federal Court against a large 
number of impoidant decisions of the 
High Courts and I think there would be 
, a very general agreement that whereas 
you could look forward to some restrie- 
tion in the eases which would come before 
the Federal ’Court on its constitutional 
‘side and ife' purely ^ Federal side,- yet' I- 
think "that all ‘lawyers here fat all 


would -agree that the' immediate' exten-.. 
sion of the powers of the Federal Court 
to try, on appeal, eases in the eoneur- 
rent field from provincial courts would 
undoubtedly lead to a volume of iitiga- 
tion far in excess, of ; that which would 
be involved in the two original powers, 
the eonstitiitional and the purely Federal 
powers. 

13,960. May I ask one other question 
on that point f I think it is admitted 
that there is a great deal of opinion 
against having two courts, a Federal 
Court and a Supreme Court. Is not this 
almost forcing forward the question of a 
Supreme Court too much, because if these 
cases are exempted from coming before 
the Federal Court, with the obvious diffi- 
culties that arise in having different sets 
of interpretation and all the trouble of 
an appeal to the Privy Council, is it not 
likely that that will force forward the 
enabling powers to set up a Supreme 
Court 1 It is almost forcing it to be put 
into action as soon as possible, is it not '? 
— (Sir Samuel Hoare.) I do not know 
whether that is so or not. My own view 
is that there will be a necessity for a 
Could of some kind to do the kind of 
work that we contemplate for the 
Supreme Court, and that unless there is 
a body of that kind the Federal Court 
in its Federal sense will be swamped. 
Our proposal differs from the White 
Paper proposal only in this respect, that 
we keep the two branches together in- 
stead of having them separate. All the 
evidence I have heard on the subject goes 
to show that having them separate 
which was a conception that was very 
much urged in some of our foraier dis^ 
cussions, would almost inevitably lead to 
constant disputes between these Courts. 
Our proposal is intended to keep the two 
together. Whether in the forai that we 
have made it now it is more likely to 
bring into being the Supreme side of the 
Federal Court or not, I cannot sav ; I 
do not see why it should. I think on 
the whole it is less likely to. 

Marquess of Salisbury, 

1 confess I was afraid,' when -I 
trying to put my questions, that the 
involved a certain limita- 
M #peal as coffipa??ed 
I gather ‘feat 



{•lie Seer<3tary of State says, that that is 
not. so ?— That is not so. 

lSj962. I do not know whether , it is 
not. a . great impertinence in me to make 
a suggestion j but I am not sure how far 
.other .members of . the Committee are ' as 
little clear as . to the final result as I am, 
■If j . however^ there is ambiguity, I 

wonder whether the Secretary of State 
wdl! consider making a graph, like a pedi- 
gree, showing how the appeals lie from 
the., various' ..Courts :. ill , a , graphic '..'form, 
so that we might ha^^e it before the Com- 
mittee, putting the High Courts, the 
State Courts, and then leading on to the 
Supreme Court or the Federal Court, as 
the ease may be, or to the Privy Council, 
and showing how the appeals will lie - 
Yes, I think I could do that. 

Marquess of B.eading,] The only diffi- 
culty is that it is not so much a question 
of showing the Courts as showing the 
subjects that come before the Courts. 

Marquess of Salishimj.] You would 
have to add a little letterpress as well. 

Marquess of Heading.] Yes. That is 
where your difficulty comes. You are 
not changing anything otheiwise except 
that v'ou are instituting for the first time 
something in the nature of a Supreme 
Court on what I may call Federal ques- 
tions, meaning by that Constitutional 
questions and the interpretation of 
Federal law. That is all you are pro- 
posing to do, I understand, but you add 
to it a power which at present is only a 
power to the Legislature if it chooses to’ 
extend that, and it may extend it to the 
furtliest degree of making the Federal 
(Vnirt the Supreme Court for all-India, 
so that all appeals would be able to pro- 
ceed from a High Court to that Supreme 
Court. That is something which you are 
only giving the power to do in this White- 
paper and Memorandum, but you are not 
now, as I understand, seeking to establish 
anything more than this Federal Court, 
and the Federal Court deals with parti- 
cular subjects. It is not so much the 
Courts from which the appeals come ; it 
has an original jurisdiction which is ex- 
clusive and then it has a jurisdiction in 
appeal. The jurisdiction in appeal pre- 
sumably would be the same as if it came 
to a Supreme Court. But I think, if I 
may -say so. I follow whatsis :/in;''L6r4, 
_ Salisbury's mind ; in order, to make it 
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clear you would have to have some letter- 
press explaining the limitations of the 
subjects. 

Marquess of SaMsburp.^ 

13.963. I have made the suggestion. 
The Secretary of State will consider 
whether it is a possible one f — Yes ; and 
in the meanwhile let Lord Salisbury be 
generally reassured that there is no 
restriction of appeal at all in our pro- 
posals. 

13.964. Before I finish my task, may 
I just take the Secretary of State to two 
other matters f In the first place, there 
are some phrases in tlie Meinorandiim 
saying that the Federal Court is to 
have no j)ower to enforce its decisions. 
In paragraph 4 the Memorandum says : 

In this connexion I should like to 
make it clear that it is not intended by 
parag'raph 160 that the Federal Court 
should possess any power of Federal 
execution, either in British India or in 
the States^ It will pronounce judgment 
on matters which eom^e before it, but 
tliose judgments will be carried out and 
made (‘ffecti v ('. through the agency of the 
Courts from whieli the matter before it 
eame.."^ Is that different from the 
practice in tliis country f — No, I am told 
that that is the praci-ice of the Privy 
Council. 

Marquess of Beading. 

13.965. That is (|uite right ; that is 
the practice in the House of Lords and 
in the Privy Council 2 — We have modelled 
it upon tlie practice here. 

Marquess of Salisbury, 

13.966. The phrases are that they are 
able to give a binding decision but they 
are not- to have any executive power f — 
I understand what happens, speaking 
as a layman, is that the Privy Couneii 
or the House of Lords give a decision 
and the subordinate Courts have to 
carry it out. 

Marquess of Beading. 

.13,967. The House of Lords and the 
Pyivy , Council would not have the 
machinery to put into execution all that. 
It is the ordinary course. The House of 
.Lords would pronounce a decision; that 
is put into operation by the other Courts 

■'y- ' .. ^ 



by the executive powers and the officers 
■wMeli they , have for, that , purpose. As 
I uaderstand, it is exactly that scheme 
which you have in mind ? — Y es. 

Lord Eankeillour. 

■ 13,968, Is that so in the United States 
Vvith the Supreme Court, do you know 
— could not say offhand. I am not 
sure. Anyhow we have based it here 
upon our own procedure. 

Lord Chcmeellor.'] Yes, it is om own 
procedure, and if you look at Section 160 
on page 78 it bears out what the Secre- 
tary of State says. 

Lord Rmikeillonr.] But we are not a 
.Federation, and India and America are. 

Lord Eustace Percy.] I tliink I can 
answer . the question about America. 
The Supreme Court has no executive 
power ; it executes either through the 
Federal Court in the States or through 
the State Court, according as the appeal 
has come from the I'ederal Court or the 
■State Cdurt. 

Marquess of Beading.] It is just the 
same as in ibis country. 

Lord Eustace Percy.] Y'es, except that 
they b;.n'e got F'ederal Courts. Of 
course, it will not be the ease in India. 

Marquess of Salisbury. 

13.969. There is only one other ques- 
tion wdiieh we have avoided up to nowq 
namely, an appeal in criminal cases. I 
iindei-stand the suggestion of the Secre- 
tary of State is to set up a Court of 
Criminal Appeal f — leave it to the 
discretion of the Indian Legislature. 

13.970. I should have said that, yes. 

But until the Indian Legi.slature 
exercises that right, what will be the 
position ■ as to criminal appeal ? — (Sir 
Malcolm Hailey. )' The position will be 
exactly the same as it is at present, in 
whicli tho appeals do not go as appeals 
beyond the High Court, though there is 
a Tef<mence to the Privy Council, and 
that woidd remain in exactly the same 
position as it -is at present. ' ‘ 

13.971. Then one last question on 'this : 

^ If the new Legislature do set up a 
/ Court of Criminal Appeal, vwll there be 
. ■ snedal. judges for it or will- judges, be told 
m' for it; as is done it England 


Samuel Hoare.) 1 do not know about ' 

that 

13,972.. It is only a ■ questio,il of 
expense (Sir . Malcolm Hailey.) It 
■ 'would be necessary, to have special 
judges, because the Court would have to 
sit in .some centre at which judges wmiiM 
not be available from their ordinary 
work. Undoubtedly if you have a Court 
of Criminal. ,Ap'peal in India there v^ould 
be a veiw large , number' of, cases ,■ indeed 
coming before it, and you would have to 
have a separate Court witli separate 
judges for the purpose. (Sir Sammel 
Hoare.) You see, Lord Salisbury, the 
i)osition depends a good deal upon the 
number of eases ; for instance, if you 
take murder eases I am told that in a 
certain Province last year there were 
live hundred. 

13.973. Five hundred murders f — ITes ; 

I will not specify which Province it 'was. 

Marquess of Reading. 

13.974. Only just one question on the 
last matter that you %vere dealing with, 
Secretary of State, to clear it out of the 
vray. Of course, this question of the 
criminal jurisdiction again does not arise 
in relation to the Constitutional enact- 
ment of a Federal Court ; it does not 
arise on that at all ? — No. 

13.975. It only comes under the 
enabling powers to the Federal Legisla- 
ture ? — Yes. 

13.976. Whatever those may be, power 
is given to the Legislature to decide "what 
kind of Court of Ap])eal it will have in 
criminal and other matters, and, of 
course, they will take into account the 
question of ex]>ense and pi^acticai con- 
siderations. That is left entirely out of 
wdiat "we have to decide on the Federn! 
Court question. That is right, is it not ? 
— ;Yes. What has very much impressed 
itself upon my mind is the necessity of 
keeping the criminal eases out of the 
Federal Court and the Supreme Cmirt. 
If you once let them in, the Federal 
Court and the Supreme Court sides will 
be swamped by them, 

" 13,977, There are only one or two other 
matters after the long discussion we have 
had that I want to ask about, lust 
^ tone; question about paragraph 1 of vour: 
: Memorandum in order to clear it iro. 
;,At "the ..top of page 2 you say,; ''the 
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.Eedeai- Coiirt sliould have power to de- 
cline 'snininariiy to entertain any appeal, 
or any application for leave to appeal, 
where it appears to them vexatious or 
frivolous, or made only for the purposes 
of delay I do not want to discuss the 
exact form of drafting there, which I 
Miink is a little open to criticism, hut 
purely on technical grounds what is in- 
tended, I suppose, and if so I leave it 
at that, is that power should be given 
to the Court to make rules enabling them 
to deal themselves with vexatious 
'appeals f- — That ps, so. 

13.978. I do not w^ant to discuss the 
technical language — it is a little diffi- 
cult exactly as framed — unless you mean 
that it is to be by rules which the Court 
will frame ? — Yes. 

13.979. Then, of course, the Court will 
by its rules meet all the difficulties that 
I have in mind, and I need not ask you 
anything about them. jN'ow I want to- 
put one or two questions to you about'" 
the States, because, of course, they do 
introduce a feature which requires care- 
ful consideration and which interests the 
States. On the constitutional issues no 
que.stion arises at all, as I understand, 
and it has been understood from the first 
that the States would be bound, just as 
the Provinces and the Federal (Govern- 
ment, by any decision on a Constitutional 
issue. That is riglit, is it not f — ^Yes. 

' 13,980. No question lias arisen upon 
that ? — No. 

13.981. Of course, on the extension of 
it, which you have now introduced by 
your Memorandum— that is giving the 
'Federal Court the power and the obliga- 
tion to interpret Federal laws — ^the States 
do become involved 1 — Yes. 

13.982. We shall hear from them what 
they have , to say , with regard to it. I 
only wanted to be clear about this. I 
am only asking the questions about the 
interpretation of Federal laws. I leave 
the Constitutional laws out of question. 
On the Federal laws, assume that a 
State in its Supreme Court, whatever it 
may be in that State, has made a pro- , 
nouneement of the ' interpretation oh a 
Federal law; what is proposed now. is 
that a question of that character couH 
be dealt with and should be dealt with 
if -properly brought before if by the 

L309BO 


Federal Court ? That is immlved neces- 
sarily, is it not ! — Yes. ■' 

13.983. Of course, that does involve 
the assent of the States to it ‘'/—Yes. 

13.984, Then I presume also from what 

you have said that the execution of a 
decree of the Federal Court, assuming 
that it did involve a State, would be 
left to the Courts and the executh'e 
powers of the State Yes. ‘ 

13,085. It follows from what you have 
already indicated in your answers to 
Lord Salisbury. It makes it perfectly 
plain — and I think it is desirable that 
the States should understand that— -- 
that it is not suggested in any way 
that there should be officers .entering the 
States for the purpose of enforcing a 
decree of the Federal Court, but that 
it wpuld be left to the officers of the 
State to execute such a decree. That is 
quite clear, is it ? — Yes. 

13,986. Therefore the only interest that 
the State would have or the only pos- 
sible conflicting interest on the matter 
is, I suggest, that the Federal Court 
would liave the supreme voice upon not 
only Constitutional issues but upon the 
interpretation of the Federal la,ws, and 
would if necessary override a decision 
of a State Court just as it would of a, 
High Court in India. There is no diffi- 
culty about that ? — No. . 

13j987. That is, as far as I can see 
from your Memorandum and thinking 
about it, the only way in which the States 
would be involved. What I am suggest- 
ing is that really the States would bo 
only affected by this new proposal to the 
extent that it would mean uniformity as 
regards not only Constitutional issues but 
tlm interpretation of the Federal law f 
—Yes. 

13,988. And not only uniformity but 
exactly ihe same position for the State 
High Court as for the Provincial High 
Court, and indeed in the ease of ihe 
High Court of Calcutta which is in a 
different capacity, exactly the same 
pcsition would apply, and the Federal 
decree would be the Supreme decree, 

' which would mean uniform'ty through-' 
out the State and the Provincial 
Courts. That is the position, is it not f 
■ ^Yes. . . 
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Marquess of Salisbury, 

13^989. Lord Reading will allow mCj 
I tim suroj just to call attention to the 
fact that in dealing with that in tiie 
Memorandnni the Secretary of State 
iisos the preliminary phrase, As I 
understand, ’ ' so that he does not know 
for certain that that is so. It is in 
paragraph 3 ? — I do not wish undue 
importanee to be altaeiierl to a phrase 
of that kind. I do not much mind 


not want to go over the groimd iigaia j 
1 only want to put: to you a.s I under- 
stand it what the position is. I thmk 
1 have got it right from what Sir 
Malcolm said, that is to say that in 
these matters in the eoncurrent held are 
included, of course, everything that is 
at page 119 ; that is List III.’ That is 
right, is it not f— Yes. 

13,992. If you look at List III you 
w'ili see that it covers an immense field. 


whether it is in or out. It has not got I am only calling attention to it, because 

any sinister intention behind it. I myself asked a question as to why 

13,990. Ko ; it is only that I want to 4one, and Sir Malcolm gave an 


lind the limits of what the Committee which at any rate for the 


.are to understand ? — Perhaps it would 
])e better if I took it out. It is not 
meant to imply that. I wish to say no 


moment seemed to me satisfactory. I 
just wanted to explain why, if you look 
at it, you see, for example, jurisdiction 


more than that I have never heard any Pp'^'ors and authority of ail Courts, 


objection urged to this proposal. 

Lord Chancellor,] I think it is only a 
technical point as to machinery, 


civil procedure — all matters now cover- 
ed by the Indian Code of Civil Proce-* 
dure, and a number of other matters— 
criminal procedure and so forth ; I do 


Assume for the sake of argument that jiiot want to go right through it. In 

P!nnT*f q .rnrUr-manf. t . ® « 


the Federal Court gives a Judgment 
which affects a State or which affects a 
person in a State. In most eases when 
yoii are dealing with an outside body 
what happens then is this, that the 
Stete has 3nachinery under which that 
Judgment can be registered, and when 


substances, it covers almost every form 
«)f litigation and issue that could ct)me 
before the High Court. Therefore,' as 
I understood Sir Malcolm in answer to 
a question put by myself and from the 
Secretary of State’s explanatiojis, the 
reason why you have excluded the con- 


that Judgment ol the Siipreme or current field here is not on anv matter 
Federal Court revistered iu m. State. .-.-p i •?» 


Federal Court is registered in a State, 
then the State itself enforces "the 
registered Judgment, and in that Avay 
the sovereignty of the State is pre- 


of principle, but because if you w-ere 
to include it you would be doing the 
very thing which you are seeking to 
avoid, that is to say, giving a multi- 


served amd unanimity dso is secured piieity of appeals whilh would tend to 
because they ji^grec to the Judgment, g^amp the Federal Court and conse- 
Imt they are the sovereign-the people q^ently to make it difficult to get deei- 
who enforce the registered Judgment, sions on the Constitutional issues and 


XL is 3iot quite the same in England, 
because "when the Hoase of Loi’ds pro- 


the Federal laws. That is as I under- 
stand it ? — ^Yes. There are reallv two 


nounees a Judgment iiere, there being reasons. The first reason is to' keep 
no executive machinery, they return it the Federal Court for eases in wh o . 
to the Kmg’s Bench and t ie_ King’s the States and British India are Imtli 
Bench entoree it through their e.xeeu- involved the States are not involved 
tive maehanery which you Msume tl in the eoncun-ent field. The second 
do not want an answer now) will on- reason is the reason just stated bv 
force the registered Judgment. Lord Beading, that we feel that if we 

bronglit the concurrent field into the 
,, Marquess of Readtng. hederal ounsdiction we should swamp 

13,993. Secretary of State, I want Court. 

juel to go back for one moment to clear 
up, I hope, a uiatier which has been 


to go back for one moment to clear 13,993. But you are doinc nothino' 
up, I hope, a matter which ha.s been which would exclude from the Indian 
much discussed this morning. I am Legislature the power, should if 
tefertmg to paragraph 7 of your Memo- to 'exercise it, of extendi^ the Lht' of 
tandunt?/, that is with - respect to . appeal to all the eoneurrenf flcM ?_ 
matters lli the eoncuiTent , field. I , do Nothiii®. 
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. 13^994. But, that depend? upon .4hom 
iiiid whether they , are . prepared to 
shoulder the expense and inconvenience 
of it ; that is' how it stands f— Yes.,_ 

1 3^995. The answer to me w^as satis- 
.faetory, ,'and I, was. just anxious to see 
that one understood it. I think really 
there is only one other question that I 
want to put to you 'with regard to it, 
and tit at is on the criminal side. All 
that is excluded, I understand— not ex- 
pressly perhaps but nevertheless is in- 
tended to be excluded by your proposed 
legislation constituting* the Federal 
€ourt ? — ^Yes. 

13,996. That is to say, the criminal 
law does not enter into it at all. What 
I was rather wondering about that rvas 
this. I am not pressing for an answer ; 

I dare say it has already been carefully 
considered ; but you might have, might 
not you, on a constitutional issue some 
question wlidch would involve either the 
Ciiminal Procedure Code or perhaps the 
criminal law. It is not impossible, as 
it seems to me, that such a quesiion 
could arise. If you do intend to ex- 
clude criminal matters from it, would 
it not, therefore, be necessary to ex- 
clude them by your Constitution Act ? 
I am not sure what the intention is, 
and indeed I do not press for an aiisw^er, 
blit it does involve consideration f — 
(Sir Malcolm Hailey.) It is clear that 
the Constitution Act must provide for 
the criminal side in the following res- 
l>eets. It must in the first <^ase make 
it clear that if any question of tlie in- 
terpretation of the Constitutional laAV 
arises in respect of criminal law tliat 
must go to the Federal Court even 
though in other ways it has no criminal 
side, but in the provisions of the Con- 
stitution Act also which enable you to 
eonstiiute a Court of Criminal Appeal 
it wdll also he necessary to provide cer- 
tain limitations as to the extent of 
those aTq')eals ; it will also be necessary 
to provide for the exclusion after that 
Courf; is constituted of the authority of 
the Privy Council, because the jurisdic- 
tion of the Privy Council would be re- 
moved if a Court of Criminal Appeal 
were constituted in India. , 

Marques of Beading. 

' 13,997. Would ft f j Why do you say 
Sir Malcolm % ' Why dot-^you , say 


that the , jurisdiction of ■ the ' Privv 
Council, would be removed It: would 
only be so if there were an Act ' f>f 
Parliament here that removed it ?-~~I 
should explain that it is proposed that 
it should be removed. It is proposed 
that the appeal to the Court of Cri- 
minal Appeal shall take the place of 
the reference to, the Privy ,Goiincil now., 
and that would have to be provided in 
the Constitution Act. 

13.998. Are you suggesting that that 
be in the Constitution Act f — (Sir 

Samuel Hoare.) It is already in para- 
gmph 167 of the White Papon {Sir 
Malcolm Hailey.) In paragraph 167 it is 
already proposed. 

13.999. That brings me to the very 
point I wanted to put to you on para- 
graph 167 f — ^Tliat is why you will have 
to ^ make special provision for those 
points in the Constitution Act itself. 

Mr. ilf. M. Jayahef.^ On that point 
about paragraph 167, may I ask the 
Secretary of State a que.stion on the 
last two lines: “ in eriminal cases no 
appeal will be allowed to His Majesty 
in Council, whether by special leave" or 
otherwise.^’ Is it possible to do away 
with this right — the iwerogative of His 
Majesty to give leave by special leave 
to hear’ an appeal ? Is it possible to 
do away with that ? 

Marquess of Beading. 

14,0,00, Secretary of State, that is 
just the point that I wanted to put to 
you. That does involve a very im|>or- 
tant matter, I suggest to you. Hither- 
to it has always been the right to ajrpeal 
to His Maje.sty by an a[>peal to His 
Majesty in the Privy Council, and it 
has been very much prized. Of course^ 
the exercise of it is very limited, and I 
do not want to go into that, because, as 
the Lord Chancellor knows perfectly 
well, it has been laid down very clearly 
what would liappen on application to 
the Privy Council for special leave to 
appeal ^ but I do suggest to you that 
although you may say tlie're is to be no 
direct appeal to the Privy Council 
because you are putting up an inter- 
mediate Court which is th(i Court 
of Criminal Ap])eal, you should, 
not take away the right of appeal to 
the Privy - Council. Limit it as you 
may think right, but surely there oiight 
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to be some right of appeal or of special 
leave of appeal ; i do not want 
to go into cases ^ — (Sir Samuel Hoare.) 
Lord Reading will no doubt remember 
from li*‘s experience the didlcnltios that 
arc constantly arising nndcr the present 
system. Perhaps it would help the Com- 
mittee if I read to them this short note 
about the position, because it will bring 
to their minds the practical difficulties 
with which every Viceroy and every 
Secretary of State has been faced for a 
very long time. The e:ffect of the Pro- 
posals in paragraphs 166 and 167 of the 
White Paper, taking into account the 
modifications suggested in my Memo- 
randum, circulated yesterday to the Com- 
' mittee, is that (if and when a separate 

Court of Criminal Appeal is set up in 
British India under the powers to be 
given by the. Constitution Act) : (a) the 
right of appeal to the King in Council 
ki' criminal matters, whether by special 
• leave or otherwise, will he abrogated 

i (paragraph 167, last sentence) ; but that 

I (h) an appeal will lie as of right to the 

I Indian Court of Criminal Appeal against 

i death sentences or against orders, of a 

I High Court reversing an acquittal on a 

1 criminal charge ; and (c) an appeal will 

lie to the same Court in other criminal 
eases if a certificate has been given by 
the High Court of the Province that the 
' I case is a fit one for a further appeal 

! (paragraph 166, last sub-paragraph). The 

I Pidvy Council has repeatedly pronounced 

; I that it is not a Court of Criminal Appeal 

;■ f and that it will grant leave to appeal to 

; | itself in criminal matters only (here I 

';1 quote the actual words of its pronounee- 

If ment) if it is shown that by a dis- 

regard of the forms of legal process or by 
;; I some violation of the principles of 

H natural justice or otherwise substantial 

and grave injustice has been done’^ 
J Hone the less an average of some 30 

|| applications for leave to appeal against 

capital sentences are lodged every year, 

I and, although the applications ' are al- 

most invariably rejected, the result of an 
application being filed is that it is, of 
'Course, necessary to postpone' execution^ 
of the sentence and if, as is usually the 
case, the lapse of time between the filing 
of the application and its disposal by the 
Priyy - Cc3|mcil ' ’ is considerable,' 
ffutborities in 'India are frequently 'faced' 
the ; " ' n^ce^sity in . f tie ' 'end /of -'cnEr 


sidering the propriety of commuting the 
sentence- into one of transportation 
for life owing to, reluctance to execute 
a condemned prisoner who has been await- 
ing the execution of his sentence for a 
prolonged period. It has to be remem- 
bered that unless a death sentence is im- 
posed by a High Court itself sitting as ' 
a Court of Session— which is. , the . ease, 
with a very small proportion of the num- 
ber of death sentence imposed in India — 
the sentencing Court is that of a Ses- 
sions Judge and that every such sent- 
ence has to be confirmed l3y the High 
Court of the Province before it comes 
final. The High Court in considering a 
reference from a Sessions Judge for con- 
firmation of a death sentence necessarily 
goes into the whole facts of the ease, 
more especially as the accused person 
almost invariably appeals to the High 
Court against his sentence, the appeal 
being heard at the same time as the 
reference by the Sessions Judge for con- 
firmation. In the event of the sentence 
being confirmed by the High Court and 
the accused's appeal being rejected;, it 
is then open to the convict to lodge an ^ 

application for commutation of his sen- 
tence, under Section 401 of the Criminal 
Procedure Code, first to the local Gov- 
ernment, and if that is rejected, to the 
Governor-General in Council, and the con- 
vict in almost every ease avails himself 
of this right. Further than this it ia 
open to the convict to apply to the 
Governor-General to exercise on Ms be- 
half the delegated prerogative power of 
pardon. 

^ 14001. I agree and, as you say quite 
rightly, I am very familiar with the diffi- 
culties that have arisen in that respe.et, 
but the point I am putting is not affected 
really, I think, by that. What I am 
suggesting to you is that you should; not 
shut out the right of appeal, that is. 
to the Privy .Council for special leave 
to appeal. You may limit it if you will 
to particular cases, but by the Provision 
in , the White Paper you "shut it out en- 
tirely and the passage that the Secre- 
tary of State read, I think, only confirms 
what I am putting. I mean that in a 
large number of eases, the Judicial Com- 
; , mittee refuses it generally on the ground 
'that, they will mot interfere and they 'wit 
mot;,. . - listen /-to 'discussion 'on 'It unlef!*s m 
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•Biisearriage of justice has arisen it may 
be from a refusal to consider various 
matters into wbieli I do not want to go, 
but out of tiiose thirty cases, some have 
been granted. As the Secretary of State 
read almost all have been refused ; I 
quite agree. I could give instances from 
my own experieiiee at the bar where leave 
was granted and it is only in those eases 
that you would get the delay which you 
have suggested and which does occur, I 
know. Ail I am suggesting to you is 
that you should reseiwe the right of 
speeial leave to appeal to the Privy 
Council, Avhich is very very rarely exer- 
cised by the Court, but nevertheless, it 
is in the King^s power to inteiwene when 
there is Petition to him from any 
person condemned in India, and I very 
much myself dislike taking away that 
right for Constitutional reasons. I hope 
you will consider that ? — Certainly we 
must take careful account of w^hat Lord 
Beading has just said. The practical 
difficuitj? is to find any means of limiting 
this appeal. As long as there is an 
appeal, sentence must be suspended during 
the period of the appeal, and, I think 
I am right in saying that every Secre- 
taiy of State and every Yieeroy, practic- 
ally without exception, has found the pre- 
sent state of affairs most unsatisfactory. 

14.002. I agree there are difficulties, of 
course. May I make one suggestion f— 
The -sentences must be suspended on ap- 
plication. 

14.003. Certainly f — And it may take 
quite a long time before the Privy Coiin- 
eil gives its decision. 

14.004. It may take a month or two, 
I quite agree, because they may not be 
sitting, but othenvise they hear them, 
as I have always understood, rajiidly. 
When they have had an application for 
special leave to appeal, it has been heard 
at once ? — ^We have had one or two diffi- 
culties within the last year or two arising 
froxn this delay. 

Marquess of Beading Will some 
attempt be made to deal with’ that, and 
I would ask the Secretary of State and' 
his advisers to look at the limitations 
that are placed on the right of appeal 
nowadays from the Court of Criminal, 
Appeal in this country. When we ealab-- 
ikhed the Court of Criminal Appeal in 
this:: country, presided over by the Lord 


.Chief Justice and other judges of the 
King’s Bench Division, its decision was 
final and there is no appeal unless it is 
certified that there is a question of law 
which has arisen which is of general 
interest, and only on the Attorny- 
General’s certificate it can go and has 
gone to the House of Lords. That is a 
very limited right of appeal, I agree. 
Generally speaking, the Court of Criminal 
Appeal’s decision is final I beg that 
attention should be given to this, that 
in some form or other we should not shut 
out from the Indian subjects whatever 
Courts we may be instituting this right 
of appeal to the King. 

Lord Eustace Percy.] May I just ask 
Lord Beading this : Surely, as I under- 
stand Lord Reading’s argument, it is of 
the essence of the Constitutional point 
that the King’s right to intervene should 
be unlimited. 

Marquess of Beading.l That is what 
strikes me. 

Lord Eustace Per eg.] Then you cannot 
apply to that right any limited matters 
that you apply already to the Court of 
Criminal Appeal. 

- Marquess of Beading. 

14,005. You do. It is not an unlimited 
right because it is exercised in certain 
ways ill which certain of ns who practise 
are familiar and is undoubtedly limited. 
There may be an appeal to the Judicial 
Committee of the Privy Council which is 
the way in which it is dealt with, and, 
as the Secretary of State has said, in 
almost every case, the appeal is refused 
because the Judicial Committee thinks 
there is no reason to grant it, but where 
they think there is they do grant it, and, 
in that way, you do preserve the right 
of the subject, and that is what I am 
anxious to protect ! — Of course, we 
would look with great attention into any 
point which Lord Reading makes upon a, 
point of this kind. The difficulty, which 
we have not ignored, is to find a means 
of limiting this appeal within the kind, 
of limits that he has just suggested. 


^ Is not this right of appeal con- 

tinued to the Canadian subject, although - 
there is a Supreme Court there f do 


Sir Phiroze SetJina. 
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BCJt know about Canada. In Australia Marquess of Eeading,} ■ You mean the 

the appeal , is ' ...harred' unless the High appeals! . ■ :«i| 

Court gives, its eertifieate.;, Earl of Lytton.] .In appeals. 


Mr. M. ' , Jayaher, 

14.007. What I want the Secretary of 
State to consider, with his Constitutional 
advisers is a point somewhat different 
from the one Lord Beading raised. It 
being part of the Royal Prerogative, ean 
you take away the right by legislation % 
That is what I ask the Secretaiy of 
State to consider with his advisers. 
Apart from the expediency of maintain- 
ing some contact between the Indian 
litigant and the Kang in England., do not 
jmu think it is desirable that this right 
of contact between the litigant in India 
and His Majesty, the King, in England, 
should be maintained ! — I would like to 
look into the difficult question of pre- 
rogative. It is clear that changes can 
be made in the manner in which the pre- 
rogative is exercised from the Australian 
experience, where the High Court 
apparently controls the eases that may 
go to the Privy Council. 

Marquess of Reading. 

14.008. I am not sure if you will just 
look at your words that you do (I rather 
think that you do not) interfere with 
the prerogative because in paragraph 167 
the words in question are criminal 
cases no appeal will be allowed to His 
Majesty in Council, whether by special 
leave or otherwise.^’ That does not 
interfere with the prerogative ! — No, it 
does not. 

14.009. Prerogative is a much bigger 
question altogether. It does not touch 
that, hwt it does touch the points which 
I am putting to you which are one away 
in which the King may choose to exercise 
liis ]>rerogative by referring to the 
Judicial Committee of the Privy Coun- 
cil ! — I am reminded that there have, as 
a matter of fact, been perhaps two or 
three eases during the last thirty years, 
in which the Privy Council have given a 
decision against the decision of the' High 
Courts. 

, Earl ot Lytton, 

14,0X0.' And there' has been great. Abuse 
the .prHlege in .al»wt' every -yBarf 


Bit Aii-sten ChcmheEam, : 

,14,011. Is ; it not the case that, the 
Privy Council itself has repeatedly , com- 
mented upon .the number of appeals 
which never ..ought ' to have come before 
it, and has made representations . that 
.the practice of appealing in this, shall 
I call it, reckless way, i’e.ally amounts in ■ 
many eases to denial of justice to the 
litigant !— We have constantly, had .com- 
plaints of this kind. 

Sir Axisten Chamherlam.^ I. only want... 
to put that as the other side of the 
picture, because it was very much im- 
pressed upon m,e even in the conple of 
years that I was Seeretary of State. 

Marquess of Reading, 

14.012. These are all cases which arise, 
are they not, on the special leave to 
appeal f— Yes ; the Privy Council has 
constantly protested against the present 
arrangement, and it has constantly stated 
the fact that it is not a Court of 
Criminal Appeal. 

14.013. That is -why I suggested to you 
that you might look at our law for the 
purpose of seeing how far you should 
limit it ! — Yes, always remembering the 
great practical difficulty of dealing with 
a very large number of eases, running 
into many hundreds a year, it may be, 
and -with the necessary delay of bringing 
a ease from India here. 

14.014. If you will forgive me putting 
it, Seeretaiy of State, you wmuld not 
have hundreds of cases a year applying 
for special leave to appeal* to the Privy 
Council ! — I am perfectly willing to look 
into the point. So far we have found 
great difficulty in making a limitation. 

Marquess of Reading,] I think you 
said just now you thought there w’-ere 
thirty in one year. 

Sir Hwti Singh Crour.] May I draw 
your attention to the present state of 
the law in Section 84 (1) (a) which lays 
down A law made by anv authorily 
in British India shall not ‘"be deeiqed 
invalid solely on account of any one of 
more of the following reasons (a) in a. 
_an Act of the Indian- 'Legislatur# ' 
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or a Local Legislature, because it a:^ects 
tie prerogative of the Crown.^^ We have 
at the present moinent authority in the 
G-overnment of India Act which entitles 
the Indian Legislature to make a law 
though it may a,ffect the prerogative of 
the Crown. 

Mr. ZafruUa Khan.] Surely in this 
ease that possibility does , • not arise 
because whatever view is finally taken 
tile Act will be passed by Parliament. 

■BIt Hari Singh Gour. 

14.015. A fortiori f- — I always hesitate 
to give an answer on the spur of the 
moment about anything that afects the 
prerogative one way or the other. 

Sir Hubert Carr. 

14.016. The Indians attach very great 
importance to the right of appeal to the 
Privy Council in criminal eases and they 
did put it before the Committee in 
giving evidence. It is on the file so I 
will hot bother by referring to it now 
but it is a right that they feel very 
deeply about although it is one which 
they very rarely exercise ? — I will cer- 
tainly look into the question again after 
the discussion we have had this mpm- 
jug. 

Marquess of Zetland* 

14.017. Secretary of State, arising out 
of the questions asked by Mr. Jayaker, 
I understand that it is your intention 
that the question of the possible estab- 
lishment of a Supreme Court side of the 
Federal Court shall be left to the de- 
termination of the future Federal Legis- 
lature in India. Is that so ? — Yes. 

14.018. In other words, you are pre- 
pared to give to India in this matter a 
greater measure of self-determination 
than apparently Mr. Jayaker is anxious 
to accept ? — That ma^’* be so. 

14.019. With regard to what you said 
as to the two reasons for excluding Acts 
in the concurrent field of legislation from 
the appellate jurisdiction of the Federal 
Court,, I quite appreciate the first reason 
which you gave — as a matter of fact, I 
ihink you gave it second— namely, tlxat 
you might absolutely . overwhelm the 
Federal Court with work from the start ; 
but I also understood you to say that 


one reason for excluding such legislation 
from the appellate Jurisdiction of the 
Federal Court was that it %vas desirable 
to restrict that jurisdiction to matters 
in which the Provinces of British India 
and the Indian States were jointly con- 
cerned. . Was that so f —In ' which the 
Federation as a whole were concerned — 

I would rather put it that way. 

14.020. Is not that ilie same thing f — 

I think it is rather wider. I thought 
you restricted your question to the cases 
in which the Provinces were involved, I 
would rather put it wider. 

14.021. Those inAtters in which the 
Provinces of British India and the 
Indian States were jointly concerned 'f — 
Yes. 

14.022. I understood that to be your 
reason f — Yes. 

14.023. But you have not overlooked 
the fact that list I has been definitely 
divided into two parts f-— Yes. 

14.024. One part of it including matters 
which are really restricted to the Pro- 
vinces of British India. But you are 
not suggesting that in those matters 
there sliould not be an appeal to the 
Federal Court, are you ? — In which 
matters ! I do not quite follow Lord 
Zetland's question. 

14.025. You are not overlooking the 
fact that in List I of the subjects, there 
is a division in two parts ! — Yes. 

14.026. Namely, Items No. 1 dowm to 
No. 48, which are matters which are the 
concern of British India and of the 
Indian States ? — ^Yes. 

14.027. And Nos. 49 to 64 are the con- 
cern of the Provinces of British India 
only f — Yes. 

14.028. You are not suggesting, are 
you, that matters arising under those 
heads, namely, items Nos. 49 to 64, 
should be excluded from the appebate 
jurisdiction of the Federal Court f— No ; 
I am not. 

14.029. I was not quite clear — ^They 
are, you wall see, all of them potential 
Federal subjects to which the States may 
accede in the future even if they do not 
.accede , at the beginning. 

14.030. There is only one other ques- 
tion for information. I understand that 


m decision by the Governor-Generai or 
by a Governor of a Province taken at 
his discretion, would be challengeable in 
any Indian Court. Would it be f — It 
coid only be challengeable upon the 
ground that it was outside the Constitu- 
tion, that in the Constitution Act there 
was no provision enabling him to give 
a decision. Is not that so, Sir Malcolm f 
{Sir Malcolm Hailey.) The act of the 
Governor-General taken in his discretion 
.would be expressed as an act of his 
Government and it could only be chal- 
lenged in the Court if an act of the 
Government in itself could be so chal- 
lenged as lying beyond the law. The 
fact that it was taken by the Governor 
or the Governor-General under his special 
responsibility or his .special discretion 
would not alter its character as an act 
of the Government itself and it could 
only be judged, therefore, as an act of 
Government. 

14.031. In which court would proceed- 
ings be taken in a ease of that kind f — 
In the court which had jurisdiction over 
that particular class of act. 

14.032. The High Court in the case 
of a Province ? — ^Yes ; I mean it would 
be challenged on the ground that such- 
and-such a law did not apply to the act 
of Government, and if the cause of 
action arose within the Province then 
it would come before the courts of the 
Province. 

14.033. And that, of course, would he 
appealable to the Federal Court ? — It 
would be appealable just as a case against 
any person would be appealable as an 
evasion of the law. 

14.034. Then only one other question. 
I assume tliat no action by the Yiceroy, 
as distinct from the Governor-General 
in his relations with the native States, 
would be challengealde in an Indian 
court ? — ^lYithki the sphere of para- 
mountcy f 

; 14,036. Yes f — not unless he broke 
a law in doing so. 

Lord Rankeillour. 

■ 14,036. Seeret4xry of State, do not. you 
reeall that early last",ye», or ..ijossibly; 
late in 1931,' m capital conviction 
^uashedMbv the, Privy Council with fmj 
i^vere' reflections: upon , the, cbnvibt&g 


court .Samuel Hoare.) Yes ; there 

was a ease. 

Sir Eari SmgJi Gour. 

14.037. The Patna High Court f— Yes. 

Lord Bankeillour. 

14.038. Then' might I ask , this. .about 
procedure : As I understand it (and, of 
course, I am spealdng only as a layman) 
a litigant coming to the Federal Court 
must plead a constitutional issue Yes. 

14.039. No question of fact will arise 
to be determined by the Federal Court f 
— (Sir Malcolm Hailey.) If it were a con- 
stitutional issue under paragraph 155 as 
between a Province and a State, then 
the Court wmuld go into questions of 
fact ; that is because it has original juris- 
diction. 

14.040. But not by way of appeal f— 
In the appellate jurisdiction it would be 
an appeal on a point of law. 

14.041. And that limitation is safe- 
guarded by the necessity of stating a 
Special Case ? — Yes. 

14.042. Now supposing the Supreme 
Court side, as it has been called, of the 
Federal Court w-ere set up and a ease 
comes up in w^hich a constitutional issue 
has not been pleaded to the Supreme 
Court side of tbe Federal Court, could 
an amended plea be entered there in view 
of fresh investigation or through the 
ingenuity of counsel, that in fact a con- 
stitutional issue ■ W'ES involved f — (Sir 
Samuel Hoare ) Yes, and it would be 
open to the Federal side of the Court 
to withdraw' it to the Federal side of the 
Court. 

^ 14,043. In other wmrds, the Federal 
side of the Court might compel the 
Supreme side to refer the constitutional 
issiie which then emerged to itself f — 
Y es, that is so, and no doubt eases of that 
kind -vvould be provided for under tbe 
rules of the Court. 

Marquess of Beadmg. 

14,044. It would be only one court, 
would it not H would only be one 
court. . , ■ . . ' ■ ' 

■''14,045.' It 'Would al’wavs be the' Federal 
/ Cburf f—tt would be the Federal Court 
-■■■ withdrawing" 'a ' irm one ‘ side of ' 
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hold .MankeMo'ur, 

‘‘ ■',14j046. Wliat in practice will 'happen 
if eoiuisei suddenly pleaded a eenstitu- 
lional issue^would the jurisdiction of the 
Supreme Court side be ousted from that 
moment until it had been decided by the 
other , side f— -It would depend upon the 
rules, of .the Court.' 

14j047. And the .rules of the Court 
might provide that it could first be 
argued in the Supreme Court side with 
an appeal to the other side f— It might 
be argued, I suppose (I am speaking as 
a layman) tiiat as soon as the issue was 
raised an issue would be taken to the 
Federal side of the Court rather than 
io the Supreme side of the Court. 

'1.4,048. It is an obvious difficulty that 
will have to be provided for ? — I would 
put it this way to Lord Rankeiliour, 
that if there is a difficulty it is much less 
a difficulty having it dealt with by two 
branches of one court than by having 
two quite separate courts, namely, a 
Federal Court and the Supreme Court. 

Marquess of Heading, 

14.049. 1 -was just going to put it to 
you that a good deal of conclusion has 
been caused by ta filing of the Federal 
Court and the Suy)renie side of the 
Federal Court. It is one Court. The 
Judges who wnll be a]>pomted will be, 

I understand, . Judges of the Federal 
Court, and I suggest that no difficultj" 
would arise because if a question comes 
up it would liave to ])e dealt with by 
the Federal Court. Yon would not have 
to refer it to another Court for that 
purpose f — That is so. 

Marquess of Heading.] They w^ould all 
be Judges of the Federal Couii: as hap- 
pens. of course, now. In the Judicial 
Committee of the Privy Council they may 
be sitting in different bodies and 

taking two difiereut sets of appeals, but 
it is the same Court. 

Lord Hankeilloiir, 

14.050. Would not it be better to find 
some other name than tlie Supreme Court 
side of the Federal Court f — think it 
would very likely. .1 am not using a term 

bf ,art , at all.^ 1;.'.:..,.., ■; ■ .l;'’-''' ; . ’ - ' 

Then may 1 ■ ast another %hing:» ' 
)^hat provision will there be, and here 


I speak as a very ignorant layman, for 
some kind of interim proceedings. Sup- 
posing under paragraph 155 a State 
pleaded that the authorities in some 
Province were exceeding their rights or 
were acting tdlra vires ^ could they go to 
the Federal Court and obtain an interim 
injunction ? — I -would like to think about 
a question of that land. I am not sure 
that I appreciate fully what might be 
its bearings. 

14.052. I will give an example. Sup“ 
posing the police of a Province inter- 
fered with a passage of arms into a 
State, or something like that — that being 
a Federal matter and a grievance was 
experienced on that account in the State, 
could they then go and obtain an interim 
injunction restraining that proceeding 
until the matter had been decided f — (Sir 
Malcolm Hailey.) It would be exceed- 
ingly difficult to do that because we en- 
visage that under paragraph 155, in 
pursuance of its original jurisdiction in 
these what I may describe as State 
matters, the Federal Court would only 
give a binding decision : that decision 
wmuld have to be binding, for instance, 
on a State or a Provincial unit con^ 
cerned. It would be assumed that as 
soon as a decision was arrived at the 
Sffite wmuld bind itself to carry it out 
as a State. Great difiieulty would arise 
if the Couif \vere given a powder to take 
executive action by way of injunction 
against any particular State or Depart- 
ment of State. 

14.053. I am thinking tlie other way 
about. I am thinking of a State being 
the aggrieved party? — (Sir Samuel 
Hoar a.) In either case the difficulty 
would be the same, I think. ( Sir Mal- 
colm Hailey.) It would be difficult to 
give a power to intervene where a PrO- 
.jince was conceT’ned by way of iniiine- 

tion procedure and not where a State 
was concerned ; and there -was a difficulty 
quite fraiikly as we saw it. It may be 
possible to devise some forai of procedure 
by wdiieh injunction should be given 
effect to, but just at the moment, to be 
quite frank, we have not seen how that 
could be done. 

■ 14,054. Whoever -was concerned in a 
matter of that sort could go to the High 
Couri of a Province for an interim in- 
, Ixinction f — They could not go to a High 
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'.Court, of a ■ Province in ' any ' matter with 
which Para, graph 155 deals, but there 
you have the exclusive jurisdiction of the 
Federal Court. 

14.055. But ill some other case f — That 
is always open to them now. 

14.056. And that could stay the opera- 
tion of the matter complained of until 
there was a decision f — Yes ; the State 
has the rigJat of going to the High 
Court of a Proviiiee now to ask that 
action should be taken under tiie law 
of the Province itself. 

14.057. Otherwise, imtil the constitu- 
tionai point had been decided and the 
High Court refused to grant the injunc- 
tion, there would be no possibility of 
staying the proceedings until the issue 
had been decided ? — ^No ; otherwise there 
would be no possibility of doing it. 

14.058. Then with regard to paragi'aph 
156, it reads a little ambiguously. At 
first sight it might be thought to be 
contrary to paragraph 158. The words, 
^^No appeal will lie under this provi- 
sion” mean no appeal to the Federal 
Court : they do not mean no appeal from 
the Federal Court, That is right, is it 
not f — (Sir Samuel Hoare,) Yes. 

14.059. Then there is just one other 
question about machinery. The ques- 
tion wnis raised as to the execution of 
judgments of the Federal Court. That 
would depend, I think yon said, on tlie 
Court in which the action originally 
started 1 — (Sir Malcolm Hailey,) Yes. 

14.060. In the ease of something com- 
ing from the Pligh Court of the Pro- 
vince the machinery would be that of 
the Provincial High Court for execu- 
tion ?~Yes. 

14.061. In eases where Federal Officers 
weve involved would they come in at 
all in matters of Customs and Excise 
— They might do so, certainly, yes. 

14.062. But in other eases it would 
be the purely Provincial maehineiy 
Yes. 

14.063. If that be so would that be 
subject to the directions which we have 

^ already discussed \mder paragraph f , 
Supposing any complaint of delay or of 
imperfect < execution , were made,' ; would. ^ 
Oovemor-Ceneral be able* to -"give 
'■ directions for execution under paragraph- 
ias f— is not contemplated .'fhiilY'.'ihe' 


Governor-General would be able to give 
any , directions' as regards the • manner 
in 'which a purely judicial Mgh Court | 

decree should be executed. , 

14.064. The ■ sort . of case I eontempiate 
is., that judgment is given,. in the Federal 
Court, it is registered in the Provincial 
High Court for execution, a complaint , 
arises that the execution is unduly de- , 
layed or is imperfect : under those cir- 
cumstances would it be the duty, or within 
the power, of the Governor-General to 
give directions that that judgment should 
be forthwith executed f — The power' of, 
the Governor-General is limited in para- 
graph 126 to certain classes of eases. 

14.065. I am talking of paragraph 
125 ? — That refers to the authority of 
the Federal Government. 

14.066. The Secretary of State said 
that in this case it 'would want redraft- 
ing, but be really meant here the 
Governor- General in his discretion 
(Sir Smrnid Iloare.) No — ^i£ you look 
up my answers. I think there are a 
whole number of questions arising under 
paragraphs 125 and 126, and I did not 
give a general answer of that kind. 

14.067. I think, Secretary of State, 
really, on tlie face of it, you did, but 
perhaps you did not mean to ? — Ob- 
viously, I could not have given a single 
answer on paragraph 125 because there 
are two or three issues in it. 

14.068. I think you said that meant 
the Governor-General, cand you referred 
me to some point in the Introduction ’ 

(Sir Malcolm Hailey.) But apart frt>in 
that, if I may say so, with regard to 
your immediate question, it would not 
i}e within tlie power of any executive 
authority to gnve directions as to the 
manner in which a judicial decree shouW 
be carried out. 

Lord Hanheillour,] That answers th« 
question. 

Major Cadogan, 

.14,069, I only want to ask the Secre- 
tary of State one question arising out of 
a sentence which occurs on paragraph 8 
of his Memorandum ; Importance has 
been attached by eminent legal opinion 
vih;:;i,India' to the desirability of ensuring 
'tbri/thfe- CotM of divil Appeal for 'Mia 
:4n4'- when it"" is established,’ should bo 
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establisiied on, sound' lines, and . that its 
Judges should he of a calibre to command, 
resp.ect.-’'; ' 'Am I ''right in taking , it for _ 
granted that the substitution of a 
Supreme Court side for the Supreme 
Court, for which provision is made in 
the White Paper, would involve an eco- 
nomy of personnel ? I am sxjealdng, of 
course, of the number of Judges neces- 
sitated. b37' the, enabling'' "pow'ei’ to set up 
a Supreme Court side being given effect 
to? — (Sir Samnel Hoare.) I think it 
should. 

14.070. Lord Heading has just now 
said that the Court would be the same 
the Federal Court and the Supreme 
Court side would be the same f — ^Yes, I 
■would have said, speaking as a la;^mian 
and basing my vie^v upon a general con- 
ception of wdiat is likely to happen, you 
would be much more likely to have fewer 
Judges in one Court than you would have 
if you set up two. 

14.071. That would be an additional 
advantage of your revision of the White 
Paper scheme ? — ^“Yes. 

Sir Reginald Craddork. 

14.072. Secretary of State, there are 
only two or three points I w^ant to raise 
at this moment. I am not quite clear 
as to what happens in respect of the small 
States which have entered the Federa- 
tion, They have not Courts of their own 
of any great importance and in the small 
States such as I am well acquainted with 
in the Central Provinces the Chiefs them- 
selves are nearly always invested with 
certain po-wers which do not extend to 
life and death, and very often are still 
more restricted, and in those States the 
eriminai la-w is administered with the 
aid of the Political Agent who, for 
example, would be invested with the 
power of a Sessions Judges with regard 
to the State with which he is associated, 
and there must he a lot of minor States 
in India who would be included in the 
Federation but who have no very large 
or competent courts of their own. In 
that case does the Federal Court come 
in as regards those small States which 
have got no High Courts or anything 
approaching a High Court ? — (Sir Samuel 
Hoare.) Sir , Eeginald^s question dealt 
with to a great extent ■ ■crimmaL'/..,cases*.: 
fte will remember that the Federal .Court; 


does not enter into; criminal eases at ail 
Apart, however, from, that aspect of his 
question, what we had hoped would 
happen with the s.m,all States would b(^ 
that they would group tliemselyes fm* 
courts. There has been .some discussion 
upon the subject, and there is obviously 
a movement afoot in the smaller States 
to group themselves and to have a com- 
mon Court for a number of small States. 

14,078. That, if I may say so, is a very 
good idea, for States such as there are 
in the Central Provinces, otherwise, they 
ivould not have any machinery in their 
mvn States for civil eases— “-nothing 
approaching a High Court. Then there 
is just one ivord I want to say about the 
prerogative. The prerogative we art‘ 
accustomed to is the prerogative oL' mercy, 
and that, of course, cannot be touched. 
It is not provided for in the Criminal 
Procedure Code. The petition for eom™ 
nmtation of sentence is made either to 
the local government or to the Governor- 
General in Council ? — ^Yes. 

14.074. But since Lord Chelinsford^s 
time the Viceroy has had. delegated to 
him the exercise of the Royal Prerogative 
as well. Previous Viceroys had not got 
that prerogative and in dealing with any 
criminal ease they simply dealt with it 
as Governor-General in Council. I need 
not go into the details of what that 
exactly ■ meant, but since Lord Chelms- 
ford^s time the Viceroy could, apart from 
his- Council, exercise on behalf of His 
Majesty the Royal Prerogative of Mercy. 

I presume thaf all that is in the White 
Paper and in your Memorandum on such 
subjects does not pretend to touch that 
particular prerogative ? — No, it is not 
touched at all. 

14.075. That would continue f — It re- 
mains intact. 

14.076. There is one othex' question 1 
would like to put to you, if I might, 
Secretary of State, and that is that it 
is well known I think that the question 
of having a Supreme Court in India has 
been discussed and debated for some 
time past quite independently of the 
present proposed Reforms or the nerv 
Constitution Yes. 

14.077. Would it be correct to say that 
that ease for a Supreme Court depends 
upon the same merits or demerits as 
might have existed -without regard to the. 
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setting .np ^ of a' ^Federation f fftat is- 
to'. say,; that a .S.iipreme , Court has noth- 
ing to do with the Federal scheme aiid 
it is merely a question of whether it is 
expedient to multiply appellate Courts 
within India itself or to introduce a 
court between the High Courts and the 
Privy Council ; that is to say that the 
pros and eons of that case are not 
changed by this new proposed Constitu- 
tion, but the ease for or against them^ is 
precisely what it was when the question 
was discussed prior to the Reforms f—- 
Yes* I am not, of course, in such full 
possession of the arguments that^ have 
been used in the past for or against a 
Supreme Court. Speaking generally, I 
should say that the arguments for the 
Supreme Court were very much what they 
have been in recent years. 

14.078. That is to say, not necessarily 
a part of the new Federal Constitution 
at all. It is a question to be decided on 
the merits of practical civil and criminal 
administration ? — I would not like to give 
an answer Yes or No to a question of 
that kind, because I have got in my mind 
a feeling that the setting up of a Federal 
Court may make the setting up of a 
Supreme Court branch of it more neces- 
sary than it was before. 

14.079. On the ground of economy and 
so on, with a Federal Court which is 
necessary under a Federal scheme, a 
Supreme Court, or the functions of a 
Supreme Court, could be brought in with 
rattier less expenditure f — I see what Sir 
Reginald means. He and I are not in 
disagreement on this point. I think this 
plan of bringing the two together is a 
better plan. 

14.080. Then there is one other point I 
would like to refer to. In Proposal 103 
the Governor has power to issue ordin- 
ances containing such provisions as it 
would have been competent under the, 
provisions of the Constitution Act for 
the /Provincial Legislature to enact. It 
seems to me that it is impossible that 
the legality of an ordinance m*ght be 
challenged on the ground that it went 
beyond the competence of the Provincial 
Legislature. In that case is it contem- 
plated that an application would be 
made in an ordinary court or straight to 
;the, :■ Federal Court ?**-(Sir MuUolm 

Mailey*) It would he judged, though: it 


was an ordinance, just, as an act of the,' 
Legislature, and it would ' be ' questioned- 
on the ground that it was uUm vires of-' 
the Legislature itself and that would come 
before the ordinary Courts, 

. 14,081. But, in the meantime, , would it 
be possible for the ordinary Courts or, 
above them, the Federal Court, to .issue 
an injunction to the local government or 
to the Grovernor to suspend, , the execu- 
tion of the orders 7 — If the ground taken 
were thak it was ultra vires^ of the Pro- 
vincial Legislature, .although it was an' 
ordinance, then it would be possible for 
the Governor-General to avoid all mis- 
chief on that ground by issuing an oi'din- 
ance of his own which would have the 
same value as Federal Legislation, and 
that would be the most immediate way of 
getting out of the difficulty arising on 
that score. 

14.082. I mean, it seems obvious that 
if it were possible for a Court to hold up 
an ordinance for the time being, the 
veiy object of the ordinance might be 
defeated. An ordinance would ordinarily 
be issued in some kind of emergency f — 
(Sir Samuel Hoare,) We have met the 
danger by enabling the Governor-General 
to intervene if the occasion arose. 

14.083. But is the Governor-GeneraFi; 
ordinance not similarly liable to challenge 
in the Federal Court ? — ^You see, Sir 
Reginald, either the Governor-General or 
the Governor must be right. The issue 
would be : Is tliis power inherent in the 
power of a Pro^dneial Legislature ‘I If 
it is not inherent in the power of the 
Provincial Legislature, it is inherent 
in the power of the Federal Legislature. 

14.084. I suppose under some of the 
special responsibilities there might be 
some powers on a borderline ? — No, I 
think this covers the whole field — so my 
legal advisers tell me. 

14.085. I hope that that possibility 
may be examined We will take note 
of what Sir Reginald says, but I am 
under the impression that the provisions 
are quite watertight in this respect. 

Lord Eustaoe Percy. 

A^,086. Following on. this question, I 
gather the position is that the Govemor- 
'GenemFs or the GovemoFs action at Msr 
. discretion cannot validate an Act which 
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■vvouM- have been ultra vires of the Goy- 
ernment altogether f — Yes. 

14jOS7. On the other hand, I gather 
that the intention is that an Act which 
is within the powers of the GoYernor 
<^nnot be questioned by reason of the 
fact that it has been done by the Gov- 
ernor or by the Governor-General at h's 
discretion and not by the Legislature — 
Yes, that is so. 

14, OSS. I, want to make sure about the 
point which was raised the other day. 
Is it the intention that the Federal 
Court should have no power to inter- 
pret in anj^ way the Instrument of In- 
structions of the Governor- General or 
tlie Governor ? — I'es, that is so. The In- 
struments of Instructions will be not a 
part of the Act. They will not be 
scheduled. They will be referred to in 
the Act, but they vdll not be referred 
to in such a way as to bring them into 
Court. 

14.089. I just wanted to get the in- 
tention clear f — ^Yes. 

14.090. There is only one other point, 
going back to the question of concuixent 
legislation '? — Yes. 

14.091. I understand that the Federal 
Court will have a power in interpreting 
the constitution to say %vhich of two 
Acts Federal or State does in fact pre- 

,«,vail ?■ — Yes. 

14.092. But it is not intended that it 
should have power in such a ease to in- 
terpret either the Federal Act or the 
State Act ? — In the concurrent field 

14.093. In the concurrent field — ^Yes, 
that is so. 

14.094. Is there a possible distinction ? 
Can you really in many eases decide which 
of two Acts should prevail without inter- 
preting one or both Acts and are you 
not in danger by excluding this con- 
current field from the Federal Court of 
getting a good deal of confusion between 
those two things ? — ^When you use the 
word State,” you mean a Province, ? 

14.095. I meant a Province ; I beg 
your pardon j I meant a unit f — {Sir 
Malcolm Hailey.) The danger of course 
only arises if it is necessary to interpret 
a law as well as to say which' of two laws 
prevails, I do not think there could be 
many cases of that kind, but I thiuk it 
would be possible so to frame the con- 


stitution that it should include both 
issues. 

14.096. Should include both issues I — 
Should include both issues, yes. 

14.097. That the Federal Court should 
have jurisdiction in both ? — ^^Vliere a con- 
stitutional question is involved ; where it 
depended on the interpretation of the 
Constitution Act. If it w^ere necessary 
for the purposes of that that it should 
interpret the terms of a law in the con- 
current field, it would be possible to 
arrange for that, but the major premise 
would be that a question of interpreta- 
tion of the Constitution Act was at issue. 

14.098. May I put it to you that it is 
not in a small number of cases, but in 
a very large number of eases, wdiere that 
is likely to arise, where the wdiole que.-- 
tiou "will depend on what is the scope 
of the particular provincial Act. It will 
probably arise in that fonn ; 'whether the 
provincial Act does extend to a super- 
(ression of a pre-existing Federal Act ! — 
It is difiieult to say that that would be 
necessarily a, question of interpretation. 

I am afraid I am entering into an argu- 
ment on the point, hut to my mind it is 
difficult to see that that would necessarily 
involve a large number of questions of 
interpretation of provincial and Federal 
laws, merely in order to decide the ques- 
tion of repugnance. 

14.099. I merely raise the point ! — (Sir 
Samuel Hoare.) We will look into it. 

Mr. Zafrulla Khan. 

14.100. On this, may I make one sug- 
gestion to Sir Malcolm Hailey, Ho 
doubt difficulties would arise, and that is 
why the Courts are there to make a pro- 
nouncement, but may not one look at it 
in this way — wherever the question before 
the Court was which law is applicable to 
this matter, apart; from the interpreta- 
tion of that law, after it has been deter- 
mined which law is applicable, and in 
doing so it has to decide whether a pro- 
vincial law is applicable or a Federal law 
is applicable, whatever may be the con- 
Mderations upon which the decision of 
the question may depend, that would he 
a constitutional question, and it would 
not be necessary to arrange that there 

-may be an appeal. I venture to submit 
that on the present proposals there would 
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be au appeal to the Federal Couii: what- 
ever the decision on that may be. It is 
only where the question arises : What is 
the meaning of this particular provincial 
statntej assuming that it neeessari'y 
applies that an appeal on that interpreta- 
tion would not lie to the Federal Court, 
but may subsequently, ^vhen the Supreme 
Couit is set up, lie to the Supreme 
Court Yes. 

14.101. I think that is the distinction f 
—Yes. 

Major Attlee. 

14.102. Secretary of State, I woulidi like 
to ask you again on that question of the 
exclusion of appeals on coneuiTent leg's- 
iation from the Federal Court. I under- 
stand that your reason w^as that you 
thought there would be a hood of appeals 
which would overburden the Federal 
Court ? — There were the two reasons 
which I just gave to Sir Reginald 
Craddock. The other reason, namely, 
that the concurrent held is a British 
India held and for the Federal Couid 
proper we wanted to keep it to deal with 
the federation as a whole. 

14.103. Taking the first point, if there 
is going to be this flood of appeals, will 
not you have a similar objection to that 
which you have already had with i*egard 
to the Privy Council being overburdened 
— ^No, I think the effect would be that 
it would 'stimulate the Indian Legisla- 
ture to bring into being the Supreme 
Court side of the Federal Court, In any 
case, the i^osition would not be dii^erent 
from what it is now. 

14.104. Yes, but the fact that the con- 
dition exists does not say that it is right 
— ^If there was this great demand, pre- 
sumably, then, the Indian Legislature 
would bring into being the other Bench 
of the Federal Court. 

14.105. If there is this big demand it 
means that in order to avoid an expense 
for the Indian Government, you are 
putting a heavy expense on citizens who 
wish to take an appeal because they have 
to take the very expensive course of 
having to go to the Privy Council — Ho, 
I do not think so ; the position would be 
as it is npw. I£ there is a great demand 
then t& Indian' Legislature would ’bring 
into being t}iis otber BettcJi.,of.,the Cdui;t..i- 


' 14,106. I do not .quite gather exactly 
what you wanted ^ to • make that distinc- 
tion- in your second ■ reason,, to .keep, tl-ie. 
Federal Court only -for .Federal laivs ?— I 
should have , thought the reason was the. 
obvious one, that a .Federal. Court should^^ 
deal ■ wdtli Federal questions in which all 
the units, gen.erally speaking, ai’e equally 
concerned. 

14,107. Did not. ,Lorcl Zetland nnike 
the point that of the present.. nnmhe.r' .of 
those subjects which are ' -classed as 
Federal, in fact, certain of those subjects 
only apply to British India f — For the 
moment, but they are potentially Federal 
subjects, whereas the subjects in the 
concurrent field would presumably remain 
provincial. 

I44O8;. Aithougihf potexitjally Federal, 
one would gather that there would be a 
considerable period of years before they 
would all beepme Federal ? — Yes, that 
may be so. 

14,109. Therefore, if there is a con- 
siderable anomaly in having the two 
bound up together, you are going to 
put up "with that anomaly for a con- 
siderable number of years ? — If Major 
Attlee would give his mind to^ the 
alternative, the alternative is setting up 
a Coui’t in which the Federal side may be 
snowed under by the Supreme Couri 
side. Also the eifeet of it may be to set ' 
up a Couit to which, rightly or wrongly, 
some of the States may . look with some 
suspicion on the ground that it is mainly 
n British India Court and is not really 
a Federal Court. 

^ 14,110. Has not it appeared from the 
discussion that you are going to get 
into considerable difficulties in still 
retaining one lot of laws which go direct 
to the Pr^vy Council on constitational 
points and another lot that goes, first of 
all, to the Provincial Court, and then to 
the Piivy Council ? Is it not rather 
anomalous ?—-I do not tliink so. I 
do not think that is the impression left 
upon me by this discussion. The im- 
pression left upon me by this discussion 
is that it is better to keep the two 
branches of the Court together, and that 
it is better not to embark upon the eom- 
pletp . scheme until we know whether the 
'Indians themselves want the second part 
■ 


257 


Lord BnelL 

14.111. How and when will it be 
decided whether the Supreme Court side 
of the Federal Court is r-equired ? — 
When the Indian Legislature pass a Bill, 

Sir Austen Chamherlam, 

14.112. Secretary of State, if the pro- 
posals in your memorandum are carried 
out, and for the Supreme Court which 
was contemplated in the White Paper, 
there is substituted a branch of the 
Federal Court : would you consider the 
name of the Federal Court ? Is not 
Suj)reme Court a better name than 
Federal Colirt, wliich was only used 
because you needed two names before ? — 
I would not like to give an answer 
beyond saying that I wnll certainly con- 
sider a question of that kind. One has 
to take into account the back history of 
names of this sort, and hitherto the 
name of Supreme Court has been very 
much associated with British India ques- 
tions, and it may well be that tlie 
sentatives of the States -woukl prefer to 
have another name, but I will certainly 
take the suggestion into account. 

14.113. One has in mind the very high 
reputation attaching to the name in the 
case of the Supreme Court of the United 
States f — Certainly. 

Mr. Zafrulla Khan. 

14.114. Secretary of State, may I, 
before touching on matters which are 
referred to in your memorandum, ask 
you one or two questions w'ith regard to 
the com^position of the Court as set out 
in Proposals 151 to 153 ? — Yes. 

14.115. The compulsory of retire- 
ment in the ease of judges of the 
Federal Court is suggested in Proposal 
151 as 62 years f — ^Yes. 

14.116. Would it not be advisable to 
raise it, say, to 65, in view of the fact 
that the kind of judge who is likely to 
be appointed to the Federal Court will, 
for various reasons, be appointed at 
rather an advanced age, and supposing 
a judge who was for the first time 
appointed to the Federal Court did Hot 
come from the High Courts but 
sent out from England at an advanced 
age, he might not consider it worth 
w^hile to go out for a small number of 
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years f—There is nothing ' sacrosanct 
about the proposal of 62 years; it is 
rather in the nature of a compromise. 
Some people have taken the view that it 
ought to be 60 and some have taken the 
view that it ought to be 65.. I shoiild 
like to hear the views of the Indian 
IDeiegates upon a point of this kind, and 
I will take note of what Mr. Zafrulla 
Khan has said. 

Mr. M. B. Jayaher. 

14.117. May I mention another reason 
is support of what Mr. Zafrulla Khan 
has said. Under Proposal 169 the High 
Court Judge retires at the age of 62 t 
■-Yes.' 

14.118. And; I can imagine ■ eases where 
such a retired High Court Judge, by 
reason of his sx^ecial eminence, may be 
appointed to the Federal Court. If you 
have the same age limit, 62 in both 
eases, you will not have the opportunity 
of appointing a High Court judge even 
for three years to serve in the Federal 
Court ? — Yes. I am not saying that it 
■would be wise or umvise, but you could 
meet that point by reducing the age of 
the High Court judges. 

Mr. Zafrulla Khan, 

14.119. The compromise I suggest is 
that' the compulsory age of retirement in 
the ease of High Court judges may be 
fixed at 60, and in the case of Sux^reme 
Court and Federal Court judges at 65 ? 

' — ^Yes. I am impressed by the point that 
has just been made, namely, that there 
ought to be a difference between the ages 
in order to enable a High Court Judge 
to go to the Supreme Court. 

Sir Akhar JSydari.] Secretary of State, 
I had raised this ease before, and you 
will see in the Uwyer- Schuster Memo- 
randum thev have contemplated the age 
of 65. 

Sir miroBB Sethnaf] In paragraph 61 
of the Third Eeport of the Federal 
Structure Committee, the retiring age is 
suggested at 66 9 — ^Yes ; I will take note 
of these views. As I say, there is 
nothing sacrosanct in our 62 age limit. 

Mr. Zafrulla Khan. 

14.120. With regard to qualifications 
as described in Proposal 153, may I draw 
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your attention to a point whieh is set 
out in sub-proposal (I)) at the top of 
page 77 : has been for at least five 

years a jiifige of a State Court in India.’^ 
i)oes that mean any State Court f Sup- 
posing he was qualified as laid down in 
the latter part of this paragraph It 
would mean in a State Court correspond- 
ing with a High, Court. 

14^21. So the meaning is a Superior 
State Court, an Appellate State Court ? 
— That is so, the Highest Court in the 
'State. 

14.122. With regard to sub-Proposal 
(c),, it says : has been for at least five 
years a - judge of any Court, other than 
a Chartered High Court, and was, at the 
date of his appointment as such, quali- 
fied for appointment as a judge of a 
Chartered ffigh Court.’^ I presume also 
here any Court means Commissioners’ 
Courts, which are not Chartered High 
Courts but are in the position of High 
Courts ? — Yes. 

14.123. Coming to Proposal 165, one 
notices that there is a distinction drawn 
between sub-Proposal (i) and (ii). With 
regard to matters involving the inter- 
pretation of the Constitution Act or the 
determination of any rights or obliga- 
tions arising , ^..thereunder, the original 
jurisdiction of the Federal Court is pro- 
posed to be limited to eases where the 
parties to the dispute are the Federa- 
tion or a unit on each side ? — Yes. 

14.124. But in regard to the second 
part matters ^ ^ arising under any agree- 
ment entered into after the commence- 
ment. of the Constitution Act between 
the Federation and a Province or a 
State, or between two Pi^ovinces or a 
Province and a 1 State the provision 
would ob\donsly apply to disputes of all 
kinds, whether they were between the 
Federation and a unit or units, or 
whether they wex’^e between private par- 
ties or a private party on one side and 
the ‘ Federation or a unit on the other? 
— Sub-paragraph (ii) is meant to be 
parallel with sub-paragraph (i), and not 
to raise a new issue of that kind. , . 

14.125. So one understands that, the 
limMation in sub-proposal (ii) would be 

' .tbMgatory; the matter must relate .to,- 
‘ of ;-'that kind and must • also 
■ between the units f— Yes# : 


14.126. Just the,, sanie as in sub- 

proposaP (i) Yes. 

14.127. With." regard to proposal 156 
(and here one begins to enter upon 
matters ' , wdiich are also, referred to .in. 
your memorandum), a question arises 
on the appellate jurisdiction of the 
Federal Court ? — Yes. 

■' 14,128. From 'High. ^ Courts other 
superior Courts, in Provinces , or States. 
I . wdll , draw your ' attention, ' to , your 
memorandum on this point. You sajr in 
paragraph 1 : “ On the other hand, it 
is obviously impossible to allow the 
Federal Court to be overwhelmed with 
a mass of appeals based upon the mere 
suggestion that a constitutional issue is 
involved ; and w-e, therefore, propose 
that an appeal should only lie by leave 
of tbe Court whose decision it is de- 
sired to challenge, or, if that Court 
refuses leave, by leave of the Federal 
\,Court itself, unless the value of the 
subject-matter in dispute exceeds a 
specified amount." That is perfectly 
dear, as far as I have read out? — Yes. 

14,129. But then you go on to say : 
‘^But we also intend, and the Com- 
mittee will, no doubt, wish to consider 
whether express provision should not be 
included to. that efi’ect, that the Federal 
Court should have power to decline sumr 
marily to entertain any appeal, or any 
application for leave to appeal, where 
it appears to them vexatious or 
frivolous, or made only for the pur- 
poses of delay ; though it would have 
to be made clear that this power could 
not be exercised where the Court from 
which the appeal is brought has already 
given leave to appeal." I understood 
the intention was to provide that you 
must get either the leave of the Court 
from whose decision you wanted to 
appeal, or the leave of the Federal 
Court, and, in any ease, as ^’'oiir next 
paragraph provides in the form of a 
Case Stated. If the Court grants leave 
it must state a ease for the Federal 
Court. If the Federal Court grants 
leave it must direct the High Court to 
state a case. What class of cases do 
you^ intend that this power of sum- 
marily refusing an appeal should apply 
, to ? Supposing the High Court has grant- 
ed leave to appeal ? You say this power 
should not apply f — ^Yes. 



14^130. If the Federal Court has grant- 
ed the leave to appeal^ obviohfely there 
is no room for this power. The thiid 
ease is where the value exceeds the limit 
you propose and the High Court does 
state a Case that the constitutional ques- 
tion docs arise, and states a case to that 
elTcet. Then do you contemplate that the 
Federal Court in that ease would say : 

iSTo, there is no constitutional issue ; it 
is so frivolous that we shall not entertain 
(Sir Male.ohn Hailey,) All that 
was contemplated Avas that in eases Avhere 
the original Court had not granted a 
certificate, and leave Avas asked of the 
Federal Court, the Federal Court should 
refuse leave to appeal in cases Avhieh were 
frivolous or A^exatious, Avithout calling on 
the original Court to state a Case, Thai 
wms the intention. 

14.131. It is only a point of drafting 
as it is noAA^ There is no difference ; 
but I thought once you had brought out 
that where leave to appeal is refused by 
the Court wdiose decision it is desired to 
appeal against, you may come and seek 
leave of the Federal Court itself, all those 
considerations are included in that. The 
Federal Court may refuse leave either 
on the ground that the decision of the 
Lower Court was justified, that there is 
no important question involved, on the 
ground that the appeal is frivolous, or 
on the ground that, although an important 
point is involved, there are decisions on 
the point already and their decision is not 
required ? — (Sir Samuel Eoare,) It is, 
as Mr. Zafrulia Khan says, merely a ques- 
tion of getting the drafting right. The 
intention is as he expresses it. 

14.132. I think the additional poAver is 
not necessary f — It is only desired to 
make it clear that there w^as this pOAver. 

Mr, M, i?.. Jayaher, 

14.133. All these matters would go into 
the rules f— Yes. 

Mr. Zafrulia Khan, 

14.134. They would not be in the Con- 
stitution Act. With regard to the ques- 
tion of appellate jurisdiction, that has 
been raised as to the interpretation of 
Federal laws, and some question has 
been raised also with regard to the Inter- 
pretation of Federal laws operating in 
the concurrent field % — ^Yes. 
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'■ 14,135. 1 am merely reinforcing Avh.at 
has been said by the Secretaiy of State 
himself and some niein'oers the Com- 
mittee already, that if one looks at the 
list on page 119 of the White Paper, 
and if an appeal Avere to be alloAved to 
the Federal Court from the A^ry begin- 
ning on matters arising in eoniieciion 
AAdth that list, could the Secretaiy of 
State’s expert adAusers tell him subse- 
quently, or could tile Seerclary of State 
tell the Committee noAV, if he is prepared 
to do so, Avhat seoxie Avoukl there be left 
for the subsequent setting up of a 
Supreme Court. What matters Avouli 
then be left out with Avhicli a Supreme 
Court AAamld haAm to deal if all these 
matters! could go to the Federal Court 
Tiiere is, of eoui‘se, the provincial list 
of subjects. List No. II. 

14.136. Yes But Mr. Zafrulia Khan 
is quite right in his general conclusion 
that List No. HI covers a vei'y AAude 
fiekU 

14.137. Yes. I do not deny that there 
Avould still be some eases that Avould not 
be covered, but am I right in saying that 
their number as compared with the num- 
ber that arise here aaIII be very small 
indeed ? — I expect Mr, Zafrulia Khan is 
right. I can only give an answer if I 
analyse rather carefully Lists II and HI* 

14.138. I am only suggesting that the 
great mass of laAv regulating matters out 
of which appeals to the Superior Courts 
arise is reall.y, as to the great mass of 
it, covered by this List on page 119 

I do not say that it is altogether covered f 
— ^(Sir Malcolm Hailey.) There might be 
matters arising out of the Taliiqdari Act 
and similar Acts relating to land. 

14.139. I am not saying it is all cover- 
ed, but. it is covered to a very large ex- 
tent ? — (Sir Samuel Hoare.) Yes ; that 
is so. There is no doubt about it, 

14.140. My suggestion is that if tliese 
matters came in at the yqij beginning to 
the Federal Court, it AA’ould amount to a 
decision. I am not op])Osing it but those 
Avho will assume the responsibility of it 
must keep it in mind — ^to establish one 
Court ill the very beginning AA-bich would 
deal with almost all the matters, or to a 
very large extent, matters which would 
be dealt Avith by a Supreme Court if It 
were set up subsequently ?— -Yes ; I 
think that is so. 



14.141. May I draw the attention of 
the Secretary of State to paragraph 161 ? 
—Yes. 

14.142. The Governor- Gen era! is there 

empowered “ in his discretion, to refer 
to the Federal Court, for hearing and 
consideration, any justiciable matter 
which he considers: of such a nature and 
such public importance that it is expedi- 
ent to obtain the opinion of the Couit 
upon ? — Yes. 

14.143. Is it contemplated that the 
hearing of such a matter would be an 
ordinary judicial hearing, Counsel appear- 
ing, and ko on, the same as the Privy 
Council procedure ? — What is in our 
minds is the analogy of the Privy Coun- 
cil, and I imagine that the same kind of 
procedure would normally be adopted by 
the Federal Court. 

14.144. Assuming that that were so, 
thej!:| would there be a right of appeal to 
the Privy Council under paragraph 158 
from a decision given by the Federal 
Court on such reference ? — ^No ; I do not 
think so. Tlie Governor-General, I sup- 
pose, could always take another opinion 
if he wished, but there would be no appeal 
as of right. 

■; Dr. B. R, Amhedkar. 

14.145. There are no parties to it ; it 
is only the Governor-General asking for 
an opinion ? — The opinion is really an 
advisory opinion. 

Mr. Zafmlla Khan, 

14.146. Pursuing that matter for one 

moment, I understand — I am not quite 
sure about it but I will be corrected if 
I am wrong — that where a matter of that 
description is referred under the corre- 
sponding provision to the Privy Council, 
although the Privy Council gives in form 
only an opinion, the matter is necessarily 
determined to the extent to which it has 
been: remitted to the Privy Council in 
aci^r^anee with the opinion given f — 
I do, not think you can go to that length. 
The, ^Governor-General in coming to a 
decision asks for the a dviee of the Federal 
Court. ^ ^ ' ' . 

14.147. I first want to be sure 'whether 
thatris the case in regard ,.to the Privy 
Council f>-^The case I have in mind with 
the Privy Council— it is a case that was 
dealt with during the time that I was 


a Member of a Govermnent — ^was the 
Irish Boundary Case. In that ease, we 
asked the Prh^ Council to give us their 
opinion upon a. very difficult issue be- 
tween Ulster and the rest of Ireland. It 
was an advisory opinion. The Govern- 
ment acted upon the decision but the 
Government did not divest itself of its 
discretion. 

14.148. I understand that the Governor- 
General would ask for advice and an 
opinion would be given to him, and then, 
no doubt, having obtained the advice of 
a Couri like that, he would attach the 
greatest value to it ? — Certainly. 

14.149. And he would not depart from 
it unless he was compelled to do so by 
very strong considerations ? — I think that 
would certainly be the position. 

14.150. In that ease, would it not be 
advisable — I merely make the suggestion 
— that the rules should provide that 
although there may have been a hearing 
in the judicial manner, the hearing 
should not be public in the sense that 
everybody’' would know what advice had 
been given, so that subsequently if the 
Governor-General was not able to see 
his way to act in accordance with that 
advice an agitation could not be started 
because that advice was not taken ? — I 
think the more latitude is left in matters 
of that kind, the more use is likely to 
be made of this procedure, and it is 
likely to be a very valuable procedure in 
future. 

14.151. It is for that reason that I am 
suggesting that if the advice were given 
in a manner which did not gain too great 
a publicity for the advice, the Governor- 
General might be encouraged to make 
such references because it would leave 
him free after he had gained the advice 
to come to his own decision although he 
may attach the greatest value to that 
advice f — ^Yes. 

Mr. M, B. Ja^alcer. 

14.152. Who would enforce the judg- 
ment under paragraph 161. Would it be 
a judgment under paragraph 160? — 

it would not be a judgment. It -would 
be an advisory opinion. 

14.153. Would the Governor-General 
give directions ?~It depends entirely 
what kind of advice , it is and what kind 
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of action lie would take. It is a very 
wide proviso; covering a number of pos** 
sible cases, and it is very dijBicuit to give 
a deiinite answer as to whether he would 
take action, and, if so, under what par- 
ticular power he would take action. 


14,154. You do not exclude it from the 
operation of paragraphs 125 and 126, 
where it does take the form of a subject 
in which he can give directions I— No, If.: 
it were in that held we certainly would, 
not exclude it. 


(After a short adjournment*) 


Mr. Zafrulla Khan. 

14.155. Secretary of State, may I now 
call your attention to the method of 
carrying an appeal to the Federal Court, 
and one or two other matters that arise 
in connection with that ? — ^Yes. 

14.156. If you will kindly turn to Pro- 
posal 118 at page 69, you wull see that 
one kind of case in which constitutional 
questions might arise is proposed to be 
provided for in this manner, that where 
the validity of a piece of legislation is 
called in question on the ground that it 
was not within the competence of the 
legislation which actually passed it, then 
the trial Court before whom such a ques- 
tion is asked will state the question and 
make a reference with respect to that 
question to the High Court of the 
Province or the State ? — ^Yes. 

14.157. I presume that in the mean- 
time the suit reamains pending and stayed 
in the Trial Court ? — Yes. 

14.158. When the High Court has 
heard the matter and pronounced an 
opinion, would an appeal (because all 
these matters are boimd to be constitu- 
tional issues that vre are discussing now) 
lie from that opinion to the Federal 
Court, or would the subsequent course be 
that the High Court sends down its 
opinion to the Ihial Court, which pro- 
eso.iU to pronounce judgment upon the 
wliole matter. There is perhaps an 
a]>peal from the Trial ConrPs judgment 
on the other matters involved to tin 
High Court and from ilie final decision 
of the High Court on appeal to the 
Federal Court f — I would like to ask my 
legal advisers about a point of this kind. 
It would seem to me that the simple way 
of meeting the position would be for the 
constitutional issue to be settled straight- 
away, 

Mr. Zafrulla Khan.] I personally, for 
whatever my opinion may be; worth, 
would agree with you. . 


Sir Ilari Singh Gour.] May I draw 
your attention to the otlier aspect of the 
question It may be that the issue which 
has been decided by the High Court may 
become unnecessary in view of the de- 
cision of the subordinate Court upon 
other issues ; and, therefore, if the 
matter goes up to the Supreme Court, 
it may not be a matter of res judicata, 
but merely an interlocutory order not 
necessary for the decision of the ease, 
and, therefore, time would be wasted in 
going to the Supreme Court and delay 
caused in the decision of the case which 
might eventually be upon other issues 
unconnected with the decision in ques- 
tion. 

Mr. Zafrulla Khan.] May I take it 
upon myself to reply to Sir Hari Singh 
Gour upon this point ? It is this : It 
may be that the opinion of the High 
Court, or if an appeal was permitted to 
the Federal Court, the iinai opinion of 
the Federal Conut may eventually turn 
out to be unnecessar\'' for the decision of 
that pailieular suit, hut, neveifheless, it 
will continue to be a precedent , for that 
question or similar questions when they 
arise in any siil^sequent legislation. The 
benefit of a precedent will re.ot be one 
■whit the less because it may subsequently 
be discovered by the Trial Court that 
that decision was not necessary. 

Sir IJari Sinfjli Gour.] No ; it would 
be a decision that would be merely otiose, 
and not necessary for the decision of tliat 
case. 

Mr. Zafrulla Khan. 

14,159. Supposing it is coiitemplatefd 
that there should be an appeal at that 
stage, and I personally think that per- 
haps would be the more convenient' 
course, what would happen in other cases ■ 
not covered by Proposal 118 in which a 
question ■ arose regarding the interpreta- 
tion of the Constitution Act in a Trial 
Court in an ordinary suit ? Would the 
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Court ij] those eases be required to state 
■a Case and refer it to the Higb Court, 
staying the suit; as in eases arising under 
Proposal 118, or would it proceed to de- 
cide the question itself along with the 
other questions arising in the ease, 
let the matter be taken up to the High 
Court on appeal in the ordinary way % — 
I think that, subject to what I have said 
about consulting my experts^ opinion 
again on the subject, my answer would 
be the same as my former answer to Mr. 
Zafrulla Khan, namely, that the con- 
stitutional issue would be decided at 
once. 

14.160. By reference to the High Court 
and then an appeal provided to the 
Federal Court ? — ^Yes. 

14.161. That being so, there is a cate- 
gory of eases with regard to which the 
White Paper says, and your memoran- 
dum also says, that if the value exceeds 
a certain limit, and a constitutional ques- 
tion is involved, the High Court', would 
be bound to state a case if it were re- 
quired to do so by any of the parties 
for the opinion of the Federal Court — 
Yes. 

14.162. What kind of valuation have 
you in view f What is the valuation to 
whieli you W'ould refer for that purpose ; 
an issue having been sent up by the 
Trial Court to the PTigli Court, the High 
Court, having pronounced their opinion 
upon that issue, what value would you 
decide upon as to whether the right of 
appeal to the Federal Court was to be 
given or not ? — I should like to have the 
views of the British and Indian lawyers 
upon a point of that kind. We have no 
sacrosanct hgiire, in mind. The figure in 
the ease of the Privy Council is Es. 10,000. 

14.163. I was not so much on the figure 
you proposed, whether you proposed 
Es‘. 10,000 or Rs. 20,000. My question was 
directed to this : What kind of valua- 
tion would you have in mind ; the valua- 
tion which the plaintijf has valued it 
at lia the Trial Court for the purpose 
of the suit f — Tliat is the valuation. We 
had ill mind the. Privy Council analogy ; 
whether it is ap]>licahle to this case or 
not T am not sure, but we wert^.rtaldng 
the Privy Council as our analogy. 

,,^4,164.^ In the Privy Council there .is 
this distinction, that whatever it is, the 


valuation of the',. suit which governs the 
.course of appeals the .Privy Council deal 
not merely with questions of , law and 
interpretations, but in several cases, also 
issues of fact, and therefore that valua- 
tion has been prescribed and it must be 
a really substantial suit Yes. 

14.165. But here you would be dealing 
with abstract questions of interpretation, 
and should the course of appeal be deter- 
mined by the fact that as it happens the 
particular suit is of no value, although 
the c^uestion that might arise may be of 
very general and very great importance 
and should there be a right of appeal 
as a matter of course because the suit 
happens to be of very great value, 
although the question involved, although 
being of a eonstitiitioiiai nature, is not 
of very great importance f — -I see Mr. 
Zafrulla Khaids point. What we w^ere 
anxious to do was to give the individual 
a right provided it vms a substantial 
case, and whetlier the definition of a 
substantial ease should depend upon the 
money value or not, I think is a ques- 
tion for discussion. We took it as a 
simple way of testing the substanti£il 
character of a ease. If there is a better 
way of testing it, let us by all means 
have it. 

14.166. I have raised this question for ' 
the consideration of your advisers f — Yes. 

14.167. Because, supposing a question 
arose whether a certain Federal statute 
was or was not ultra mres, it would be 
hard if it should be determined by the 
amount that the plaintiff is willing to 
pay^ ])ecause very o'ften it is left to him 
to value a suit as be chooses, provided 
he is prepared to pa 7 / Court, fees up to 
that amount f — will certainly consider 
what Mr. Zafrulla Khan has just brought 
to our attention. 

14.168. I can imagine classes of eases 
where it would be difficult for the 
plaintiff even to fix his valuation. They 
are recognised now by the Suits Valua- 
tion Acts, and it is said that the value 
of the suit shall he the value whieli the 
plaintiff himself arbitrarily may fix f — 
Y^es. 

Mr. Zafrulla Khan.] Therefore, I think 
this question should depend not so much 
on value as the character of the question 
raised. 
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Mj:., M, M, Jayaher, 

14.169. Even on the analogy of the 
present Privy Council practice, when 
there is a substantial question of law, 
it (ices not matter what the value of the 
suit is. That itself is a ground for 
appealing to the Privy Council Is it 
not the ease that the special leave of 
the Court is required f 

Sir Mari Singh Gour, 

14.170. Yes % — Here we are dealing with 
a class of cases in which the individual 
has the right without the leave of the 
Court. 

Mr. M, It. Jayaker. 

14.171. What ]. was pointing out in 
support of what Mv. Zafrulla Khan said 
wms that when the ease is stated in the 
form of a la^v point, invariably it is a 
case in wdiieh a constitutional question 
ot a suljstantial character is involved. 
Why should it be affected by^ the fact 
that it arises in the course of litigation 
whose pecuniary character is veiy small ^ 
— Surely those eases are safeguarded. 
Those eases would not be the eases in 
which the individual "would be appealing ? 

14.172. Yes, it may he a case in which 
the individual appeals because it anses 
in the course of his litigation which he 
has started ? — I see this is a substantial 
point. We will take it into account. 
The difficulty is to find some equally good 
and simple definition of the kind of ease 
that may be taken to the Federal Court. 

Mr. Zafrulla Khan. 

14.173. There is one small point further 
to which I wish to draw the Secretary 
of Statens attention. Perhaps it would 
only be a question of drafting in the 
end. In his memorandum and in the 
White Paper also, it is assumed that 
where a constitutional question is raised 
in a suit which' satisfies the valuation 
test, then either party may require the 
High Court, as it were, to state a case 
for the Federal Court on appeal ? — Yes. 

14.174. Supposing the High Court, 
after it had beard the reference from 
the Trial Court came to the conclusion 
that no constitutional question was , in- 
volved in this matter and remitted the 
reference to the Trial Coux*t, I think that 
is a case which ought to be provided for. 


Is it a ease which raises a eonstitutipnal 
question, or is it a case which does not ? 
The valuation may be satisfied, and yet 
the High Court may say : We have de- 
cided that no constitutional Cjuestioii 
arises ; we are not bound to refer itf^ 
The party might contend that that ques- 
tion is itself a constitutional question. 
I have raised this ease because this kind 
of question has created difficulty in my 
Province ? — I am obliged for any points 
of this kind. We must certainly take 
them into account. 

14.175. With regard to one proposal in 
the Memorandum w^here you suggest that 
in the event of your proposal finding 
acceptance a Supreme Court maj?" sub- 
sequently he set up as a division of the 
Federal Court, the lUfceptanee of ill at 
proposal would necessarily leadi to this, 
that a separate Ccnirt w'ould have to he 
set up for hearing erimmal ap]')eals of 
the kind that are. provided for in paia- 
graph 106 '? — Yes. 

14.176. I mm.’ely want to .suggest this 
to you, that the Simreme Court will not 
be set up for some time after the intro- 
duction of the Constitution, and, in the 
meantime, the Federal Court will have 
had time to establish its character, as it 
■w^ere ? — ^Yes. 

14.177. But, apart from the fact that 
naturally if you give lai'ger jurisdiction 
there would be more’ wwk for it to 
attend to the value of a criminal appeal 
wmuid be lost altogether if a Court of a 
somewdiat inferior status w^as to deal 
with the criminal ai)peals from the High 
Couits. Looking at it from the point of 
view of the High Courts, I think that 
wdiereas they might reconcile themselves 
to their judgments in eehtain cases being 
subject to the scrutiny of the Supreme 
Court, they might resent that in these 
cases appeals should go from their judg- 
ments to an intermediate court, and 
from the point of view of the litigant I 
think the value to him of an appeal to 
the Supreme Court wxuild be larger 
than the value of an appeal to a sort of 
intermediate court that might be set up 
consider appeals of this sort f — I can only 
'say that all the expert opinion that I 
have consulted here is very much against 
putting the criminal cases into the 
Federal Court. They feel that they, will 
really smother the Federal Court with 


ermiinal appeals, 'and .the result .will .be 
tiiat it will lose its essential eliaraeter. 
They also think the result will be a very 
large Court with' a great many judges. 

Mjl78, On the other hand, the number 
of judges will not be any the less if you 
have a separate Court to deal with these 
criminal appeals I shoiildi have thought 
— but here I speak with great defepnce 
in the presence of a lot of distinguished 
lawyers — that it is very important to 
keep the standard of the Federal Court 
very high, and if you are going to keep 
it very high, you must not have too big 
a personnel. 

14.179. That being so, do not you think 
that the opinion in British India might 
then stiffen in support of the proposal 
that there should be a separate British 
Indian Supreme Court which would deal 
with all kinds of appeals from the High 
Courts which are to be carried to the 
Supreme Court rather than that 
criminal appeals should be relegated to a 
sort of intermediate or inferior Court ? — 
Lord Beading will correct me if I am 
wrong. I imagine it would be doing 
very much what is the actual practice 
here. I do not think anybody here would 
say that the Court of Criminal Appeal 
was an inferior kind of Court because it 
was not a part of the House of Lords. 

14.180. It is inferior to the House of 

Lords f — ^Yes. I was using the word 

inferior” in a more general way. 

14.181. I was not using that expi^ession 
in that sense at all, not that the Court 
itself would be inferior but a Court which 
was inferior to the Supreme Court ? — I 
do not know what the Lord Chancellor 
and Lord Beading would think about 
this. 

Marquess of Beadm^.] It would not be 
so in the Court of Criminal Appeal 
because the House of Lords would only 
have jurisdiction in any case which is 
certified by the Attorney-General as a 
ease which involves a matter of law and 
general public interest. 

, The Lord ChanceUo?'.] I think the 
point Mr. Zafrulla Khan is making is 
this. He says — I am not saying whether 
I agree or not — ^tliat if you have a Court 
of Criminal Appeal you do not want to 
have- a Court of Criminal Appeal the 
judges of' which ..will,, be held in less 


estimation, than the judges of the Court 
from which the appeal is brought. 
That is got over in England in this way. 
When vre started a . Co.urt of Ciiminal 
Appeal here, we selected seven out. of .the 
fifteen King’s Bench Judges to hear the 
criminal appeals which came from their 
brethren. It was then found to be 
rather invidious to pick out seven of the 
fifteen Judges for the purpose and we 
passed another Act of Parliament under 
which ail the Judges of the Kang’s Bench 
form a Court of ^ Criminal Appeal and 
hear appeals from their brethren. Of 
course the trouble about the whole thing 
is this, as Mr. Zafrulla Khan will 
readily recognise. The population of 
England is very much smaller than the 
population of India. 

Mr. Zafrulla Klian.^ They are much 
more law-abiding, of course. 

The Lord Chancellor.] I think if we 
had a very large number of criminal 
appeals -^in England, it would be quite 
impossible for the Court of Criminal 
Appeal, as at present constituted, to do 
its work. I forget the number, but I 
think there ai’e less than 1,.00{) appeals 
a year. 

Marquess of Reading.] And they 
usually sit one day a week. 

Mr. Zafnilla Khan. 

14.182. Will it not be better to work 
rather in the direction of further restrict- 
ing criminal appeals, if that would 
afiord a solution i? — I would not lilce to 
give an opinion on a question of that 
kind without further consultation with 
my advisers. As I say, the great body 
of adriee that has been given to me 
has been against bringing criminal eases 
into tlie Federal side. 

14.183. I appreciate that. On the 
other hand, what is proposed is to have 
your ordinary civil appeals which are 
appealable to a High Court under the 
luies framed and to go to the Supreme 
Couri division or side of the Federal 
Court when it is eventually set up * 
Yes. 

14.184. And criminal appeals, when 
they are permitted, whatever may be the 
restrictions, to go to another Court 

V.;. ' 
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' ' , i4yl85. ':Gr the Pederal , . Court' to be en- 
tirely separate from the Supreme Court 
and British Indian appeals to go to the 
Supreme Court. This is the® choice f — 
Is not there a third clioiee, that you 
might reserve the Supreme Court in 
British India for civil cases? 

14jl86. If you have two separate 
Courts, the Federal Court entirely 
separate from the Supreme Court, in 
ease the suggestion made by you in your 
Memorandum does not find acceptance 
with the Committee or with Parliament 
afterwards and; a separate Supreme 
Court is subsequently set up, would not 
that Court then hear civil appeals ? — ^I 
should not like to give an answer to a 
question of that kind. I should think 
my answer would be that it might or 
might not ; it would depend what view 
was taken of the subject, but I can con- 
ceive a Supreme Court which would not 
have an appeal jurisdiction in criminal 
eases. 

14.187. If the proposals put forward in 
the ' White Paper were accepted, and 
given effect to, would not then the 
Supreme Court hear both civil and crimi- 
nal appeals ? — Yes. 

14.188. Therefore, that is the choice 
between the White Paper and the Memo- 
randum circulated by you. That is the 
choice at present f — Yes, but it is true 
to say that I have had this very strong 
representation from the expert opinion 
in recent months against having the two 
kinds of jiirisdietion. in the one Court. 

Marquess of Reading. 

14.189. May I ask you one question, 
Secretary of State. Perhaps you may 
have answered it while I was away, but 
you have been talking’, as I understand, 
of another Court or a division of a Court 
for the Criminal Cases which would not 
have the same jurisdiction as the Judges 
in the Federal Court. That is what I 
undez’stand you have been saying ? — ^Yes. 

14.190. May I ask whether you have 
considered the wider question of allow- 
ing, with the limitations that may be 
put upon it, and assuming that the ex- 
tension of the Act is given, the appeal 
to the Federal Court with the jurisdic-. 
tion to the Judges of the Federal Court 
to determine it, leaving it, . as it 


necessarily must be, Tor,' the. Head, of , the 
Federal , Court do determine wMch^ ,of ' the 
Judges of the Federal Court should 
listen to the case ? What I am thinldng 
of us this Is it desirable— I only, want 
to know whether this has been considered 
— that you should make distinction 
between the jurisdiction of Judges who 
will sit in the Federal Court f Is it not 
preferable that the Judges who will sit 
there will have all the jurisdiction of a 
Judge of the Federal Court, although 
you may divide them into certain 
eham^bers for convenience for the pur- 
pose of hearing one class of appeal and 
another ? — ^Yes. I am not quite sure 
whether Lord Reading is talking only of 
civil eases or of criminal cases as well. 

14.191. It really would apply in the 
same way to civil, but I thought your 
views did apply to civil cases. I had 
rather understood that in the extended 
Bill that was to be given, assuming that 
such a law was passed by the Legisla- 
ture, there would be then an appeal to 
the Federal Court in civil cases I— Yes, 
that is Bo. 

14.192. Then I contemplated — do not 
know whether I ‘was right — ^that there 
would be no distinction drawn between 
the Judges who would sit to try those 
cases and the Judges who would sit to 
try the pin’ely Federal law eases ? — 
That is so : there would be no distinc- 
tion. 

14.193. It is very desirable that there 

should be none., Tlume never is in our 
Courts. It may be that a question will 
arise during the course of a case, it 
might be on a Federal matter or on a 
constitutional issue, which might involve 
a question of civil hiw. You do not want 
to have to refer from one branch to 
another. What I have understood 
hitherto is that every Judge of the 
Federal Court will have the jurisdic- 
tion which is given to the Federal 
Court and each Jizdge will have 
the .wie jurisdiction ; it is not a ques- 
tion one having juilsdietion to try 

constitutional questions aiid another 
class of Judge liaving jurisdiction to try 
other cases. I shouicl have thought it 
■would be better to have one class of 
Judge ; he is a Judge of the Federal 
Com’t ; in other words, a Judge of the 
Bupreme Court which is to be eonsti- 


. tilted. Whatever . eases come ■ up wo:iild 
be tried by Judges of the Federal .Court.; 
certain ^ J udges ; would be ... ■ allocated for ■ 
certain purposes, and no doubt they 
would be interchanged so that they all 
have the same experience. If that is ,so, 
and I understand it is, is it not pos- 
sible to do the same with criminal cases 
with the limitations that are to be im- 
posed upon criminal eases ? I am only 
putting this for the purpose of dealing 
with the points that Mr. Zafrulla Khan 
has put f — I can only say that there is 
no side of this problem upon which my 
expert advisers have expressed a more 
definite opinion, namely, that to bring 
criminal eases into the Federal Court 
will be to swamp it and to alter its 
character, whatever limitations may be 
placed upon those cases. 

The Lord 67umceIIo?\] Mr. Secretary 
of State, as we are discussing* matters 
here, might I put tlirougli you a ques- 
tion to Mr. Zafrulla Kimn wliicli is some- 
what important on this matter f Do you 
contemplate that if you have a Court of 
Crin\inal Appeal that Court shall have 
a power to increase, sentences f Let me 
just tell you what the position is. When 
Iwe started in England the Court had 
no ])Ower to increase a sentence unless 
there was an appeal against a sentence, 
Init after many years^ working of the 
Court of Criminal Appeal the Scottish 
people set up theirs and they came to 
the conclusion that it -was better that 
in all cases where you had an appeal 
to the Court of Criminal Appeal that 
there should be power to increase the 
sentences. The result has been some- 
what remarkable ; it has rather checked 
appeals- Have you contemplated which 
system you prefer in any way f 

Mr, Zafrulla Khan.] Lord Chancellor, 
under our present system the High 
Courts have not only power to enhance 
sentences : they have also the power on 
appeal by a local government against 
an acquittal by a trial court to jm bsti- 
tute a conviction therefor. that 
that is provided for, and I do not know 
that it has checked the number of 
appeals. 

The Lord ' Chancellor.] You would 
/want, then, that the Court of Criminal 
Appeal should have power to increase 
sentences in all appeals f 


,Mr. Zafrulla: Khm.^: 

14.194. Ko. I think it should' be a 

power is necessaiily for the due 

prosecution of the law, and wherever it 
is exercised is necessary. With regard 
to the Provincial Courts, I have only one 
or two matters to draw your attention 
to, Beeretary of State. With regard to 
Proposal 169, on page 80, I have already 
made the suggestion that the retiring 
age should be 60 and in the ease of the 
Federal Courts 65. I have no doubt 
your advisers will consider that f — Yes. 

14.195. Proposal 172 : I have a recol- 
lection that you explained in connec- 
tion with this Proposal at some stage 
that, although in the Second Round 
Table Conference it was suggested' that 
additional Judges should cease to be a 
feature of the High Courts in India, 
the Government of India had said that 
there were distinct advantages in re- 
taining these Judges. The objeetioiii 
fi’om tlie Indian point of view is this, 
that under this provision you have 
Judges, as it were, on trial, and in- 
stances have occurred wdiere a Judge 
has gone on acting as an additional 
Judge for five, six, seven, and eight 
years before he is confirmed as a High 
Court Judge, with the possibility in be- 
t’ween that Avhenever the term of his 
appointment expired he might be told 
that he was not going to be appointed, 
and from the point of view of the in- 
dependence of the judiciary that was 
not a desirable state of affairs to have. 
Could you perhaps without any incon- 
venience disclose the reasons which have 
prevailed with you to suggest that this 
system should continue ? — ^Yes, I cer- 
tainly wall give Mr. Zafrulla Khan an 
answmr. I was assuming that we were 
not dealing with Provincial High Courts 
to-day, 

14.196. Then I shall not press the ques- 
tion ? — But Sir Malcolm could in^a sen- 
tence just deal with the question. (Sir 
Malcolm Hailey.) The question really is 
purely one of expense. The diffieulty 
tow^hieh Mr. Zafrulla Khan alludes cer- 
tainty exists, but the alternative would 
be to have a permanent staff of Judges 
strong enough to provide a reserve, "be- 
cause you frequently find that a Court 
gets depleted by leave and the like in 
a way that it would not do in England. 


Thereforej the device of having tem- 
porary or additional Judges has been 
resorted to simply to save the expense 
of creating a permanent Court* so strong 
that it' contains a reserve., 

14.197. Sir Malcolm has combined the 
two, temporary and temporary additional. 
I can quite realise that when a Judge 
goes on leave for six months, during 
that period of six months you may be 
under the necessity of appointing an 
acting or deputy Judge, but what I was 
alluding to was this regular system of 
having attached to each Court a number 
of Judges almost pexmianently as it were, 
and yet who, if they happen to displease 
those in whose hands lies their confirma- 
tion, may not be appointed f — The ease 
for additional Judges, of course, is some- 
wdiat different from that of temporary 
Judges who fill a vacancy due to leave. 
The reason for having additional Judges 
lies in tlie necessity for appointing 
officers to catch uj> arrears of disposals 
in the High Courts. Of late years the 
disposition, of course, has been to bring 
on to the permanent staff the additional 
Judges who are found to be indispens- 
able. 

Lord Bcmkeilloiir. 

14.198. On a point of order, rny Lord 
JChairman, are not we dealing with 
another section on another day to dis- 
cuss these High Court matters f — (Sir 
Samuel Home.) I hope very m;ueh we 
shall not get into any detail with them. 
I was assuming that to-day we were only 
dealing with the Federal Supreme Court. 

Mr. Zafrtilla Khan. 

14.199. Then I will not press the 
matter. There is only one further ques- 
tion, in ease it is pennitted, with regard 
to paragraph 175, and I . want you to 
say whether I am right in assuming that 
paragiraph 175 means only this, that it 
is proposed to clear up in the new Con- 
stitution Act that the power of super- 
intendance at present given to the High 
Courts under Section 107 of the Gov- 
ernment of India Act has no Judicial 
aspect whatsoever and to' define it more 
clearly in tie Constitution Act ? — ^Yes, 
that is so, 

M,!200. Tf that is so, then , may I 
assume that there is no intention to 


confer upon the Federal Legislature any 
particular power under this proposal f 
— 'Ro, there is no such intention. 

Marquess of 'Reading. 

14.201. Secretary of State, may 1 ask 
you one question with reference parti- 
cularly to paragraphs 158 and 167. I 
only want to draw your attention, to the 
fact and see that we understand what 
it is that is proposed. I am drawing 
attention to it because of your Memo- 
randum which somewhat changes than 
what is appealing in paragraphs 163 to 
1G7, As I understand trom what you 
have said to us, on any question of 
appeal to the Federal Court on consti- 
tutional issues or on the interpretation 
of Federal laws, there would be a right 
of appeal to the Pri\^ Council, subject 
always as it appears, to the grant of 
special leave and so forth. I am refer- 
riiig to paragraph 158. It begins : ■ 

An appeal 'will lie w'ithout leave ' to 
tile King in Council from a deci.sir)n of 
the K'deral Court in any matter in- 
volving the interpi^etation of the Con- 
stitution Aet,’^ and for the purpose of 
your Memorandum one understands and 
of the Federal laws ? — Yes. 

14.202. Under paragraph 167, where 

you are dealing with the establishment 
of a Supreme Court and,' of course, it 
would only apply if there is the exten- 
sion which wm are discussing at the 
moment, the seconi sentence is : An 

appeal from the Supreme Court to Ills 
Majesty in Council will be allowed in 
civil cases only by leave of the Supreme 
Court or by special leave.’' If you are 
constituting your Federal Court, and if 
there is the extension to wdiieh refer- 
ence has been made, you would have to 
moke clear, ■would not you, the distine- 
ti(»n ■^vhieii you draw in your Bill 
betw^een the right of appeal from ^the 
Federal Court in civil eases or the right 
of appeal on constitutional issues, or on 
the interpretation of a Federal law 7 — 
Yes, certainly *, we should have to make 
it clear. 

14.203. As I understand, you mean to 

continue as it is here ; that is, the right 
of appeal "without leave on the consti- 
tutional and Federal Jaws questions, but 
the right of appeal with leave to the 
Court on civil issues ? — I think tliat is 
■so.-.'" • 


268 


Archbisiaop of Canterbury. 

' 14,204, On: tile saine .paragraph', Mr. 
Secretary of State, ' if , I ' iim not inter- 
feriiig ■with other questions, and I apo- 
logise for not being here this laornmg, 
supposing this alteration v/ere made and 
you had a Federal Court with its two 
branches : the last sentence is: In 
criminal cases no appeal will be allowed 
to His Majesty in Council, whether by 
special leave or otlierwis^^C^ Has that 
been discussed this morning Yes, at 
very great length, your draee. 

Archbishop of Canterbury.] Then I 
will not ask you any questions upon it. 

Sir Alchar Hydari. 

14.205. I take it that when in pro- 
posal 151 in the second sub« paragraph 
you say, appointed by His Majesty^’, 
it means His Majesty on the advice of 
the Ministers in the United Kingdom 1 
— ^Yes, that is so. 

14.206. Then, Mr. Seei'elary of State, 
you remember I had asked you a ques- 
tion about the constitution of ti)e Federal 
Court in Proposal 153, so as to permit 
judges of the State Courts to be eli- 
gible, and you said you wtiuld kindly 
consider it ? — ^Yes, certainly. 

14.207. I want to put it to you 
whether it woiild be possible for you to 
accept in paragraph 153 (a) the words 

or of the High Court of a Stale ? 
— 1 think we certainly ought to look 
sympathetically into a suggestloa of 
that kind. 

14.208. Thank you. Then also in 
Sub-paragraph (c) you might have say, 

has been for at least Mteen years an 
Advocate or Pleader of any Provincial 
or State High Court or any two or. more 
of such High Courts in suecessio.a •’ f 
— J think we certainly might to look 
inio that. 

14.209. T.hank you. Then witJi re- 
gard to paragraph 155 (i) and para- 
graph 158 there may be agreements of 
other documents which ai’e not a<5tually 
part of the Constitution Act itself but 
.‘■jre to luive the seme force ajid affect 
as the provisions of the Constitution 
Act. Would they be treated in the 
sanio category under 155 (i) or not f — 
Wiiat exactly has Sir Akbar Hydari in 
mind f Does he have in mind, for 
instance, the Instrument of Accession ? 


. 14,210. You have said that they wmild 
come in f— Yes, they would come in. 

14.211. ♦But there might be some other 
agreements subsequently entered into 
which have Constitutional validity and 
about which it is declared that they 
have some force You mean if there 
were further Treaties of the same kind 
as the .Instrmaents {)f Accession ? 

14.212. Yes ? — Yes, they would /come 
in. 

14.213. Then only one more question 
with I’eferenee to you.r Memorandam. 
I have not had time really to consider 
adequately the proposals of the Secre- 
tary of State for enlarging the jurisdie- 
tion of the Federal Court and for pim- 
viding for the establishment of a 
Supreme Court of Civil Appeal for 
British India as a Divisional Court, but 
mj present impression is that the State 
might feel some hesitation in regard, to 
these proposals, and especially after 
what \ve have heard about the possible 
addition of the Bench* of Criminal 
Appeals to the same Court. One 
examx>le of the hesitation that I havQ in 
the proposal to give the Federal Court 
jurisdiction to hear apipeals arising 
undei’ Federal legislation as distinguish- 
ed from the Constitution Act. I 
appreciate the advantage of uniformity 
in the interpretation of Federal legis- 
lation, but it occurs to me to ask 
whether the Secretary of State lias 
considered whether his object would be 
met by a xiro vision that any point of 
interpretation of Federal law arising^ in 
the course of a ease before a State High 
Court should be taken for decision to 
the Federal Court and the ease then 
remitted to the State Court for Judg- 
ment on the merits '? — I have not had 
time to consider the suggestion 
in detail. Upon the face of it, it 
appears to me to be a suggestion that 
is deserving of careful consideration. 
Sir xikbar accepts what I think we all 
accept, th-e need for uniformity in the 
held of the Federal ieg’islatiori. Let me 
give a single ease in the great body of 
cases connected with company law and 
so on. He also appreciates the fact 
that the Federal Court is just as much 
a Court of the States as it is of B.iitish 
India^ I will certainly look into his 
.suggestion, and, as I say, it appears to 


269 


me to be deserving of very careful eon- 
sicleration. • 

Arcbbisbop of Canterhury, 

11.214. On that point, Secretary of 
State, you will remember that the Cliam- 
ber of Princes was rather anxious to 
meet the point of appeals from the 
State Courts on Federal laws ; it might 
be possible to make some special 
arrangement or devise some machinery 
to deal w i t h these particular eases f 
they rather pressed that point 1—1 do 
not know about each partieiiiar ease, 
your Grace, but I think anyhow I have 
said enough to show that we will look 
very cnrefiilly into this suggestion. . 

Sir Manuhhai N, Mehta. 

14.215. Secretary of State, I take it 
that your new Memorandum has en- 
larged the sphere of the jurisdiction of 
the Federal Court, and I also take it 
that it will necessitate a revision of the 
language of Section 156 ? — ^Yes, that is 
so. 

14.216. The words are : any matter 

invoIvii3g the interpretation of the Con- 
stitution Act or the determination of 
any rights or obligations arising there- 
under Thereunder would mean 

^^Constitution Act ’h You now moan 
under any Federal law 1 — Yes. 

14.217. Eights or obligations arising 
under any Federal law 1 — Yes, List I, 
Federal Laws. 

14.218. So that arising tliere- 
iinder ’’ will have to be changed ? — Yes. 

14.219. In this connection I would 
refer to the previous Reports of the 
Federal Structure Committee and also 
the Proceedings, in order to show what 
the atiitude of th<e Princes was ; it was 
^ very favourable attitude towards this 
extension. Dealing with the Proceed- 
ing of the 22nd October 1931, Sir 
Mirza Ismail was deputed by all the 
States to put forward on behalf of fhe 
States what the States^ attitude would 
be as regards the Federal Court, and 
this was the reply given by Sir Mirza 
Ismail to the Questionnaire. The ques- 
tion was : Should the Court have 'an 
exclusive appellate jurisdiction ,fi*{>m 
State Courts and Provincial High 
Courts, namely, in any matter involv- 
ing the interpretation of the constitu- 
tioii ? Please mark the question 


was as regards the enlargement of 
the jurisdiction. The reply giren by 
Sir Mirza Ismail ^vas : ‘CThe Federal 
Court should have exclusive ap|>eliate 
jurisdiction from botli the State and 
Provincial High Courts only in cases in 
which a point of federal law is involved, 
or in which any issue arises under tlie 
constitution. ^ ^ He departs from the 
word Constitution and uses the term 

federal law /h He makes it suili- 
eientiv wide f — Yes. 

Sir MamihhS N. Bleht a,] After that 
the Maharaja of Bikaner on the same 
day proposed this limitation, and the 
reply given by Sir Mirza Ismail is : ‘ ‘ The 
Federal Court should have exclusive 
appellate jurisdiction from both the 
State and Provincial High Courts only 
in cases in which a point of federal law 
is involved or in which any issue arises 
under the constitution. ^ ‘ ^ The words 

I am asked to suggest (this is supple- 
mentary) should be added are words 
which I think the Delegation had in- 
tended, but there has been a slip. They 
are these words : — ‘ except in matters 
which, though federal, are administered 
by the States themselves.^ What his 
Highness meant was that in the ease of 
subjects where administration was re- 
served by the >States the Stales may not 
like that the final appellate jurisdiction 
may lie with the Feclei*al Court, but 
their own judges may be vested with the 
final powers. May I also take it that 
the Federal Structure Committee’s First 
and Third Reports also went to the ex- 
tent of limiting it to any issue arising 
from the Constitution Act. Kow you 
have enlarged it so as to include any 
issue arising out of any Federal law. 

Mai^quess of Beadmg. 

^ 14,220. Arising under the interpreta- 
tion of any Federal law ? — ^ilrising out 
of the interpretation of any Federal 
law. 

Sir Manuhhai A. Mehta. 

14,221. That relief will be oj)en even 
to the subject of an Indian State Yes. 
I think Sir Manubhai will find, if he 
, goes into the kind of cases an illustra- 
tion of wliieli I gave just now of com- 
pany law, that some extension of this 
kind is very neeessary. 

Sir Manuhhai N. Mehta.] I do not 
deny ii 
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Sir 47c6af Eydari.] It is just possible ^ 
that that partiexilar head m«ht ha^e , 
practically the same position as the posi- 
tion of a head in the 
vis-a-vis the Province and the Local uoi 

eminent. 

Sir Mamihliai A'. Mehta. 

142.02 That is another question. That 

i, ..q;: ibis I raised 

tioii as regards origin|^l 
which would he confined to a 

tween one unit and another unit, a State 

£ in tirise S W 

Mml Surt of Appool !>• «“ ‘S 

ii. coo ototed, J»a *» S J'l”* 

Txrin «;pnd it TO reference to tiie 
Federal Court for opinion “d ^heB 
that opinion is received 
according to that opinion . ^ 

14.223. So that it will be a <1001310 
still of the State Court in aecMdanee 
Sh tL opinion of the Federal Court ? 
I^The State Court will be carrying out 
the decision of the Federal Coutt. 

14.224. For this purpose the Lord 
Chancellor has promised to the btato 
some formula empowering the Pn^ 
Council and the mture Federal Com t 
to exercise its diseretwn o’i 

States. May I mqume when «ueh tor 
mula will be supplied to ns ?--I do not 
recall the actual incident, but I 
look it up and let Sir Manubhai Mehta 
know. , 

14,22-5. In fact that was what bto 
Mirza Ismail referred to ?— I will look 
it IIP and find what action was taken, 
and eommiinieate Avith Sir Mamibhai. 

14,^^y26. These w^ei'e his wwds : “The 
States naturally attach great 
to the principle that the 
Federal Court should not ajeet their 
sovereignty in any degree. It mil He 
neeessarv, therefore, to make it e*car, 
that the^ederal Court derives its juris- 
Action, not from the Crown alone but 
from the Federating States as v/eli ^ 
'"—Yes, certainly. 

Dr. Shafa^at Ahmad Khan, 

14,227. Sir Samuel Hoare, what J.s 
exactly meant by a State Court f Do 


' yon recognise the court of any State f — 
i did deal with that point incidentally 
this morning in connection with the 
smaller States, and it would Avant a defi- 
nition exactly of what Avas meant by the 
State Courts. We do not mean a A^eiy 
small Court in a very small State. 

14.228. Will the Federal €ourt be 
given any power of recognising any 
State Court or will it be obliged to 
recognise the Court of eA^ery State 
that federates f — I think Ave should have 
to make a definition in the Act. 

14.229. I think so. I think it is abso- 
lutely essential, if I may say so f—-Yea. 

S.ir Manubhai N, Mehta. 

14.230. Then one further point arising 
out of the Eeport of Sir Claude Schuster 
and Sir Alauriee Gwyer ; it' is this prac- 
tical difficulty: Supposing two Stales, 
two subjects, are involved in litigation. 
One State has accepted a particular sub- 
ject to he a Federal subject and has 
entered it as such in its Instrument of 
Accession ; the other State has not 
entered that subject in its Instrument of 
Accession. I take the subject of insol- 
vency : there are two contiguous States 
and one State has accepted insolvency aa 
a Federal subject and the other State 
has not. Sir Claude Schuster thought 
that in such a case the Federal Court 
cannot have jurisdiction ; it can have 
jurisdiction only in eases where both the 
Courts have accepted the subject as a 
Federal subject 1 — That is so. 

14.231. So that will have to he re- 
medied also ? — ^Yes. 

14.232. It is not mentioned in your 
memorandum f — We think it is covered. 
My memorandum is not in substitution 

> for all these various provisions. It is 
rather in further comment on them, and 

( I think that point is covered in pro- 
‘ posal 155. Anyhow, I agree it ought 
^ to be covex’ed. 

‘ 14,233. Then I come to the methods 

' of execution. There, the tAvo proposals, 
*. 160 and 162, will also be modified by 

' yonr present meinprandiim, because pro- 
i posal 160 begins : “ The process of the 
[ Federal Court will run throughout the 
Federation,’^ and in your memorandum 
yp:a point out the difficulty? — ^Sir 
Manubhai, the memorandum really ex- 
5 what we contemplate Avill happen 

> under Pi’oposal 160. 


14.234. So the language of Proposal 
160 will have to undergo a change 
We will certainly look into it, but the 
memoranduiQ. is meant to be a comnient 
OH what will happen under Proposal 160. 
Quite obviously, in the further drafting 
we should have to make our intentions 
quite . clear. , 

14.235. What I wanted to know 'Was 
that any execution which the Federal 
Court o'rders will have to be carried 
out through the proper ageney and not 
by itself f — Yes, we accept that. That 
is the basis of our proposal. 

14.236. The language was : ^ ‘ The pro- 
cess of the Federal Court will run 
throughout the Federation ” f — ^If it is 
necessary to amend the wording we shall 
have to amend it. 

Mr. Y. Thomhare. 

14.237. There is one matter about 
which I have a question. A question 
has been raised about the High Courts 
of small States 1 — ^Yes. 

14.238. About that the Butler Com- 
mittee made a distinction between Slates 
which find it difidcult on account of their 
limited resources, to perform properly 
the functions of Grovemment and the 
States which do not find any such diffi- 
culty ? — ^Yes. 

14,239-40. Do I understand that this 
distinction will be borne in mind ? — ^Yes, 
certainly. 

Sir Ahdur Baliim,] On Proposal 161, 

I want to be quite clear as to what is 
meant. A justiciable matter, I take it, 
means any matter which is capable of 
being adjudicated upon by the Courts. 
That, I take it, is tbe meaning of jus- 
ticiable matter.^’ The Governor-General 
is empowered to make a reference to the 
Federal Court and obtain its opinion 
on any such matter. 

14.241. For his own use — Yes. 

14.242. That is not a matter which 
be is bound to publish, but it will be 
entirely for his own use. He may act 
upon it, or he may not f-— Yes. 

14.243. Although, I take it, in most 
cases he will act upon it. I think you 
have made that quite clear ? — ^Yes. 

14.244. But what I want to be clear 
about is this : whatever opinion ^ the 
Governor-Q-eneral may have obtained 


from the Federal Court that will not in 
any way interfere with the rights of ■ any 
parties aggrieved in any matter to; take 
it to the Court and obtain its decision f 
—The Federal Court could not be bound. 
This is only asking for an opiniom 
Quite obviously, it could not stop a 
case. 

14.245. Exactly. The party can take 
a matter to the Court and obtain its 
decision f— Yes. 

14.246. Whatever may be the opinion 
which the Governor-General has obtain- 
ed, and whether he acts upon it or not ? 

— Yes, certainly. I am assuming that 
the Court has jurisdiction for that pur- 
pose. If the Court has jurisdiction for 
the purpose, certainly, yes. 

14.247. If it is a justiciable matter f 
— Within the jurisdiction of the Court. 

14.248. It will be within the jurisdic- 
tion of the Court ? — No ; I .said, if it is 
a justiciable matter within the jurisdic- 
tion of the Court. 

14.249. Would not all jasticsiable 
matters be within the jurisdiction of the 
Court ? — No ; only those matters would 
he within the jurisdiction of the Court 
that are within the jurisdiction of the 
Federal Court. 

14.250. Of course, vutliin the jurisdic- 
tion of the Federal Court ? — Yes. 

14.251. It will be within the jurisdic- 
tion of some Court or other, but this will 
not apply if it is not within the juris- 
diction of the Federal Court ? — do 
not want there to be any misunderstand- 
ing between Sir Aljdiir Rahim and me 
on this point. If the issue is within the 
jurisdiction of the Federal C<)urt, then 
anybody may take a case to the Federal 
Goui*t to get a decision, quite a]>art from 
the fact of whether the Governor-General 
has asked for its advisory opinion or has 
not. 

14.252. Quite If, on the other hand, 
the case is not within the jurisdiction 
of tlie Federal Court (say, for instance, 
it is within the domain of paramo iintey,. 
or a dispute outside the Federal sphere), 
then of course nobody could take it to 
the Federal Coui't because the Federal 
Court would not have jurisdiction. 

14.253. That I quite understand. Then 
another matter about which I think you 
were asked some questions : that is as 
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regards the Instrument of Instructions 
to I he Goveimor-deneral not being sub- 
ject to interpretation by the Court ?• — 

Tes,:'' ;. , 

14^254. I quite understand that, but, I 
take it, the Instrument of Instructions, 
as 1 think you made clear on previo,us 
neeasLons, will deal only with the manner 
in which the Ooveriior-General is to 
exer<dse his special powers and his special 
responsibilities. It does not in any way 
affect the law or override the provisions 
of the Constitution Act ?~No, the 
Instrument of Instructions confers no 
power whatever on the Governor-General 
or the Governor. It merely instructs 
him as to the relations between his 
Ministers, and so on, but it confers no 
new powers'^ upon him. 

14.255. Therefore, any interpretation 
by tile Courts of any Federal law or any 
constitutional issue would not be affect- 
ted in any way by the Instrument of 
Instructions f — ^No ; it would not. 

Sir Eari Singh Gour. 

14.256. Secretary of State, as regards 
your memorandum, I understand that it 
modiffes, as you have said, the provisions 
of the Wliite Paper, dealing with the 
Fedf‘ral Court and the Supreme Court by 
amalgamating the two Courts as far as 
possible in a single Court and conferring 
upon this Court the dual jurisdiction 
conferred in the White Paper on the 
Federal Court, and partially on the 
Supreme Court f — ^Yes. 

14.257. The difSculty that I ex- 
perienced is this : While this will 

undoubtedly make for economy, because 
the personnel of the Federal Court, who 
will not be engaged in dealing with 
questions geimiane to that Court, would 
be available for the disposal of matters 
coining iip before the Supreme Court, 
the difficulty, I feel is this, that you 
have, if I may be permitted to say so, 
truncated the Supreme Court by taking 
away from it all jurisdiction in criminal 
eases, provided by Proposal 166, sub- 
paragraph two '?~’Yes, we do propose to 
keep the criminal eases separate. 


both for the disposal of civil and 
criniinal "appeals, and that power the 
Federal Legislature has now been 
deprived of, because the Federal Legis- 
lature can only now create a Court of 
Criminal Appeal and not a Supreme 
Court dealing both with Civil and 
Criminal eases? — No; that is not our 
intention. Our intention is to give 
power to the Indian Legislature to create 
both a Supreme Court and a Court of 
Criminal Appeal. 

14.259. And that Supreme Court would 
then be such a Supreme € 01114 :. as Is 
described in paragraphs 163 to 167 ? — 
No. Keeping the Criminal cases 
separate ; but we have no wish to put 
any obstacle in the way of the Indian 
Legislature having a Court of Criminal 
Appeal if they so wish it. 

Sir Ahdur Rahim. 

14.260. Then there will be a third 
Court ?— Yes. 

Sir Eari Singh Gour. 

14,2-61. That will be a third Court ? — 
Yes.. 

lilr. M. B. Jayaker, 

14.262. You say that in your memo- 
randum, do you not ? — Yes. 

Sir Eari Singh Gour. 

14.263. In the constitutions of Canada, 
South Africa, and Australia, the 
Supreme Courts, so far as I understand, 
are more or less on the lines adopted 
in your paragraphs 163 to 167, that is 
to say, they are Supreme Courts both 
in regard to Civil and Criminal matters ? 
— Yes ; the reason we have excluded the 
Criminal eases is the reason I have given 
earlier in the day, namely, that in India 
there are so many of them that it would 
swamp the Court and alter its character 
as a result. 

14.264. But there is a strong feeling 
in India that there should be an appeal 
in Criminal eases f — There -would be, but 
it would be to a Court of Criminal 
Appeal. 


14,258. But if you bad left the pro- 
posals of the White Paper as they are, 14,265. Would yon pay the judges of 
that would have given the Federal the Court of Criminal '.Appeal dift’erently 
Legislature an opportunity of enacting from the judges of the Federal Court? 
a measure creating a Supreme Court — I had not thought about that. 
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14,266. If tlieir salary is tlie same, the 
expense would be greater,' because the 
Court of Criminal Appeal 'will have ■ 
separate oniees, an 'English, and a' 
vernaeiilar tjrfiee, whereas if 'they w^ere 
judges of the Federal and Supreme 
Courts, the offices. WT>iild be the same f 
— I would, of course, take what ^Sir Hari' 
Singh ' Goiir says as a fact in a matter 
of tliis ■ kind, but I still say , that my 
advisers are strongly , against bringing 
the Criminal , cases' .into , the ''Civil Court. 

,14,267. On the twm . grounds you have 
stated '? — Yes.. 

Sir Ahdur Baliim. 

14.268. But ill the High Court and 
the Privy Council there is no distinction 
made. The High Court hear both Civil 
and Crimmal matters '? — Of course, here 
there is a separate 00 X 111 ; of Criminal 
Appeal. 

14.269. But it is constituted out of 
the judges of tlie High Court, the same 
judges ? — IVe could consider that possi- 
bility in India. 

Sir Ahdur Baliim,] There is no need 
for a third separate Court. 

Sir Hari Singh Gour. 

14.270. The difficulty would arise in 
this case ; if you constitute a Court 
of Criminal Appeal out of the judges 
of the High Ckjiirt, you will have to 
add to the judges of the High Court, 
because the appeals that would come 
from the Higli Court to the Court of 
Criminal A])peal would necessarily en- 
tail the addition of judges '? — Yes : that 
would be so. 

14.271. As regards the qualifications of 

the judges of the Federal Court, I find 
that qualihcations are different 

from wliat obtain at present, for ex- 
ample, as regards appointment to the 
Privy Council. I have never come across 
a case, and Sir Halcohii will coiTe.ct me 
if I wrong, where any Civilian judge 
from India has been appointed to the 
■judicial Committee of the Privy 
Council ? — Not within recent memoryj 
certainly. 

14.272. Not that I am aware of,, and 
the practice of the Privy Council has, 
always been to follow the procedure of 
appointing judges from the Bar, a prac- 
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tiee which lias been adopted by the 
.Dominions? — ^Yes. 

14,273. Then why sliould there be a 
departure if yon really vrant that the 
Federal Court ami ilie Supi’t-uie Court 
stiO'iild ■ eommand i lie po | )iiL‘ir con fi deuce 
and respect whicli they ought — they 
shonld ..follow the precedent of Ihighuid 
and of the DomiTiions, and that judges 
should be drawn exclusively ironi Ihe 
Bar in the sense tliai barristers who 
are also , judges of the High Court 
would be eligi])]e ? — I think in an Act 
of Parliament it is very difficult to dis- 
criminate against one kind of judge, 
although in actual praetiee the judges 
of the High Court may norniaily be 
taken from the class of l;)arristers, and 
so on. 

Sir Hari Singh Gour.] But tlnit .has 
Ixeen done, Secretary of State, in the 
ease of the Colonies and in the ease of 
your own country. As a matter of fact, 
the whole liistory of your counti’y is a 
history of professional men ].ieing 
appointed to discharge a highly tech- 
nical duty of deciding cases. 

Marquess of Beading.] Is not Sir 
Hari's point met by paragraph 153, sub- 
paragraph {d)j a liarrister of at least 15 
years^ standing ? 

Sir Hari Singh Gour.] A barrister Is 
eligible, bxit many other people are 
eligible too. 

1 Ir . ■ N. M. Josh i. ] Why ' not I ' ' " . ' 

Sir Hari Singh Gour.] He has been 
put in the same category as judges <)f 
the High Court and Judges of the State 
Court, and so on, whereas my sun- 
mission xvas that judges of the English 
Court are exclusively draavn from the 
Bar, judges of the Dominion Courts ore 
exclusively d-raam from the Bar, judges 
of tlie Privy Counexl are also exclusively 
drawn from tlie Bar, and the same 
practice should be followed liere. 

Marquesss of Beading.] They may he 
from judges of the High Court, it is 
not necessarily a practising baiTister. Tf 
a practising barrister becomes a member 
of the High Court, then he may either 
,,go to the Court of Appeal or to the High 
Court, and from there is made a judicial 
member of the House of Lords, and iu 
that case he sits also in the Privy Council, 
but he is not promoted directly from the 

S' 
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Bar. It ■ is. because lie has distinguished 
Liiiiseif as a judge. 

Sir Mari 8 m gli G our is the case 
I ATas referring;, to.. I A¥as asking the. 
vSeei’etarv of State^, and no doubt Lord 
Reading will be able to enlighten me, 
has there been a single ease of a Cmlian 
judge of the High Court ever being 
appointed to the; Fiivy Council '? 

;&!arquess of Beading.] I do not recall 
one,, but that is only a recent thing. 

Sir Mari Singh .Gour.] 'There never 
has been a case as far as I am aivare, 
and the reason is that the Privy Council 
follows the practice of the English 
Courts, and the English Courts follow 
the nniversai practicq^ of appointing their 
judges from the Bar. 

Archbishop of Canferhurgd} Do I take 
Sir Hari Singh Goiir’s point to l)e that 
among the judges of other Courts ivho 
are here quaMedi to be judges of the 
Pedei'ai Court, there may be many avIio 
are not members of the legal jirofession ? 

Sir Hart Singh Go nr.] Yes. 

Archbishop of Canterhnrif. 

14,274. Then I should like to ask on 
that, Secretary of State, ivlietlKM’ in the 
case of the Federal Court those reasons 
vdiieh AA'ere urged in favour of not 
restricting even the Judge of a High 
Court, or a Chief Justice, to Members 
of the Bkir — administrative reasons Ayhich 
were fully etqilained because administra- 
tion and law are so nmcli combined in 
the Pj’ovinces — ivliethor these considera- 
tions would apply in the case of Judges 
selected for the particular class of 
business AYliieh the Federal Courts would 
have to transact, and in that ease 
wh.ether it would not be really much 
better to restrict it for the Federal 
Court, Avith its quite exceptional func- 
tion in the interpretation of the laAV and 
its liiial decision, to those w’ho from the 
first haA'e had an equal training '? — I 
think in actual practice that is .the AA^ay 
it Avoixid AATjrk, but I do feel considerable 
hesitation in agreeing to a proposition 
in the Constitution Act that dil'erentiates 
betAveen one High Court Judge and 
another.,, I think, in actual practice, 
this small number of very distinguishetd 
Judges Avill be recruited from the Bar, 
but^ as long as judicial officials are 
eligible for High Court Judges, I think 


■ it . is very , . difficult to discriminate be- 
tAAmen them and the other people Avlio 
ai'e qualified for appointment to the 
Federal Court. 

14,2:75. But. the reasons Avhicli '.make it 
right for . men to be selected .as Judges 
for the High Court AAutlio.ut being at the 
Bar or AA’ithout having' had a little train- 
ing do not apply for the purpo,ses of the 
Federal CouH. It may or may .not , be 
desirable not to discriminate between 
those who, have been made Judges, but 
the reasons AAdiy certain men have been 
made Judges in the liigh Courts do not 
obtain in regard to Federal Courts ! — I 
Avould not like to go so far as to sa}^ that. 

Marquess of Beading. 

14.276. He must have been a Judge 
for at least five years in order to be 
eligible under your scheme ! — ^Y^es. 

Sir Ahdur B.ahdm. 

14.277. There is another Avay of meet- 
ing the situation, and that Avould be 
through the Instrument of Insiriictioiis. 
.'The; ' Governor-G-eneral wmuld,* , ',advi.se, . I 
take it, and make 'a seleetioii ! — (.Sir 
Malcolm M alley. ) No, the CroAvn. 

14.278. I knoAAq but it is upon the 
advice of the Go A^enior- General ? — ( Sir 
Samuel Iloare.) As I say, I see great 
difficulty in discriminating betAA^een one in- 
dividual, Avho has been a High Court 
Judge for such and such a number of 
years, and another. 

Marquess of Salisbury. 

14.279. Does it make no dilierenee in 
the AueAv of the Secretary of State 'Avlien 
he finds that Indian lawyers themseLes 
desire this diseriminatioii to be made ? — 
Naturally I jray attention to views ex- 
pressed from every quarter in this room, 
but I did make a strong argument the 
other day for retaining the judicial ser- 
vice as a part of the Indian Judicature, 
and, holding that view^ I find some diffi- 
culty now in making a legal and con- 
stitutional discriminalioii against a par- 
ticular part of the Indian Judiciary. 

Sir Akbar EydarL] 1 should certainly 
deplore any exclusion from the Federal 
Court of a Judge like the late Sir Ray- 
mond West. He was a very distinguished 
civilian Judge of the Bombay High Court, 
one AAffio is noted for his great ability. , 
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Sir Ilari Singh Gonr,] But, lie never 
sat in the Privy Go,.uncL ' , 

Bir 'Akhar llydari] ¥o. I say if you 
eo,nfiiie your selection to only the barrister 
eJuclges uf the. High Courtj then you 
■would exclude men of sueli eminenee from 
the .Federal Court. 

, .'Marquess of Beading » 

14.280. Is not the whole object of your^ 
qualifieation of five years as a Judge to 
give you an opportunity of 'seeing how 
he " has comported' .himself as a ■ Judge ■ 
and how he , has discharged his duty 
whether as Ui c.iviliaii or as a barrister ?— •” 
Certainl^^ 

■Mr. M. E» 

14.281. May I ' just ' point out to the 
Secretary of State this as regards his 
point that it would be invidious to make 
distinction between one High Court 
J udge and anoth.er f He , may correct me 
'if , my impression is ■■wrong, but is not 
the present rule this, that out of all ' 
High, Court Judges, .only a barrister 
High Co'Urt Judge can rise to be made 
Chief Judge of the High Court ? — ^Yes» 

14.282. That discrimination is made 
under present lav/ ? — (Sir Malcolm 
Haileg,) It is not proposed under the 
White Paper. 

Mr. 31. B. Jagaker.] I am coming to 
that, but there is distinction made 
the present moment by Acts of Parlia- 
ment between one High Court Judge and 
another High Court Judge. 

Sir Hari Singh Goii)\ 

14.283. And that discrimination was 
sought to be set aside, I think, 'when 
Lord Peel was Secretary of State, and 
the ■v'hole of India rose up in arims 
against that Bill wdiieh had to he dropped 
ill the House of Commons. The Secre- 
tary of State may verify these facts by 
referring to the fate of that Bill, which 
■^'as introduced into the House of Com- 
mon's and had to be dropped like a hot 
potato in consequence of the overwhelm- 
ing opposition from all parts of India ? — 
(Sir Samnel Hoare.) Then all, I would 
say is that if you w'ant to do away 
with that discrimination in one direction, 
you ought to do away with it in ail direc- 
tions. 
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. '14,284, We are not doing away with' 
discrimination at all. .For^ 150 years^ 
that post has been held by barristers. ' ■ 
The' Judicial Goinmittee, at the present 
moment, are the' final arbiters in matters 
of Con'stitutional law and procedure. 
They are manned exclusively by iiiem]>ers 
of the Bar. Only recently, . during the 
vieeroyalty of Lord Reading, tw-o Indian 
Judges w^ere added to the Privy Coiineil, 
and they are both, Members of the BaUj 
and it was so provided. The point I am 
making is that in the hnv and history of 
British Rule in India, and for tlie niattex^ 
of that of British eoiinections in the 
Dominions overseas, there has never been 
a case of a civilian being appointed to. 
the .Sup'reine Court, either, of the 
Dominions or of the Privy Council, and 
we are making now, for the first time, 
a dex)artiire in introducing civilian Judges 
into the final Court of Appeal in 
India?— Is 0 . Sir Ha,.ri ^ Singh Gour— I ■ 
say this with great deference as ,'he is 
a great lawyer „ and I a'lii not — is really' 
quite w'l’ong. There is no statutory limi- 
tation at all upon anybody being ap- 
pointed to the Privy Council. Anybody 
could be apx>oiiited to the Privy Cotmeii 
•whether he had been a barrister or ,, 
whether he had not been a barrister. ^ The 
actual practice has been that barristers 
have invaria))ly been appointed. That 
may very well be so in the case of the 
Federal Court. 

Marquess of Beading. 

14.285. Do you mean the Judicial Com- 
mittee of the Privy Council ? — I mean 
the Judicial Coiniulttee. Is there any 
statutory provision ? I am informed 
there is not. 

14.286. I w’iil not undertake to say. 

I do not think it has ever been raised. 

I rather think there is, but I will look 
at it, but there never has been a case ? 
— ^We are not disagTeeing about tins. 

I am not saying there has never been 
a ease but I understand there is no 
statutory limitation. 

, 14,287. I rather think there is ? — I will 
look it up, hut my advisers here tell me 
there is not. (Sir 3Ialcohn IlaMeif*) The 
Judicial Committee Act, wiiieh lays down 
that certain persons shall l>e formed 
Comimttee to he styled the Judicial Com- 
mittee of the Privy Council, specifies 
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eertaiii persons, including tire Keeper of 
the ■ 'Great ' Seal, and adds at the -end 
Two other. Privy ..Councillors appointed 
hy His Majesty.” I have no doubt as a 
matter of convention they are generally 
persons of the legal profession. 

, Marcpess of SaUshiiri/. 

14;2S8. If the Secretary of State were 
to say to us that in point of practice 
there never will be a. man appointed lo 
the Federal C^ourt who has not got a 
training as a lawyer, it does not matter 
very much whether it is laid down in the 
Constitution Act or not if it is absolutely 
certain. In the same way I believe still 
— certainly up to a short time ago — 
every Peer had a right to sit as a Meni^- 
ber of the House of Lords Court of 
Appeal, but, in point of fact, of course, 
BO Peer who has not had a high legal 
training does sit., That is very often the 
practice in England, that a thing is done 
even though, it is not absolutely legally 
prescribed. If that is what the Secre- 
tary of State means, I should not wish 
to press him, but I must say that I do 
think when we are laying down a Con> 
stitution of a most elaborate and most 
^dihieuit kind, in which the hnest distinc- 
tions of Constitutional law have to be 
made, and that is to bo interpreted as 
meaning gentlemen wdio have no training 

in the law at all ? — Lord Salisbury is 

surely overstating the case. This is not 
a question of people who have no train- 
ing in the law at all. This is a question 
of a High Court Judge for five years. 

14,289. He might have been Chairman 
of Quarter Sessions for iive years, as it 
were — Judge of a, High Ccnirt for five 
years. I do not know wdiat Lord Beading 
wumld say about that. I should have 
said that that was very considerable legal 
training. 

Sir A7{S'fen Cliamherlain, 

14-:29(l Ho need not liave been Chief 
Jnslico of the Higli Court, but a Mem- 
ber of the High Court Yes. 

Archbishop of Oanferbur^, 

^ 14,291. Having regard" to the quota- 
tion from the Act, governing the eon- 
stitution of the Judicial Committee, I 
take it yoxi say that that is a valuable 
example of the importance of conven- 


tions . in this country as apart , from 
statuto|y provisions f — That is so. 

Lord Peel. 

,14,292. I hope .you will, not take, it 
that, every Member of this' Coimiiittee 
■objects to a non-barrister being* made , a 
Member of the Federal Court. I' think 
it is high time that such posts were not 
eonllnecl to the legal profession 1 do 
not like the idea of dra.wdng a distinc- 
tion ]}etween the qualifications of one 
kind of Judge and another when they 
have both the same kind of service in 
the same Court. 

Sir Pari Singh Goiir. 

14.293. There is one last question I 
should like to ask. According to the 
scheme of the lYliite Paper and of the 
Alemorandum there will be first a 
Federal Court and then a Suprem^e 
Court ? — Yes. 

14.294. It may take some time before 
the Federal Court is established ? — ^Be- 
fore tke Supreme side of the Federal 
Court is established; it may or may 3iot. 

14,205. In the meantime are you 
giving the Indian Legislature any po-wer 
to establish a Court ? Some of the func- 
tions of the Supreme Court for the. dis- 
posal of eases, for example the judicial 
control of the Income Tax law, for which 
a Bill is now pending in the Indian Legis- 
lature ? — I am not fully conversant with 
the provisions of the Bill. 'What does 
it do ? 

14.296. It provides for an independent 
tribunal to dispose of certain cases, and 
the GovGrrinK3nt have accepted the prin- 
ciple of the Bill to that extent, the Bill 
has gone to a Select Comniitlee, and it 
is proposed to appoint two Judges having 
an All India jurisdiction, the inteniion 
being that these t^vo Judges will in course 
of time become pa,rt of the Supreme 
Court. That is the intention ? — ^There 
is not anything in the provisions to stop 
a proposal of that kind going on. 

14.297. My suggestion was that if you 
gave the Indian Legislature the power 
immediately to establish a Supreme 
Court independently of the Federal 
Court, that would give the Indian Legis- 
lature power to establish a Supreme 
Court for that purpose f— I should not 
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like offliancl to give an answer to 'a qiies- ■ 
tion of that kin cl, because I am 'not quite 
clear in iiiy omi mind as to ho# these' 
Income Tax appeals would fit in with 
the oth<3r appeals, but. if Sir Hari Singh 
G*oii 2 ‘ ^roiild like to have a talk with the 
experts at the Inclia Office, at^ any time- 
aiifl he will let me know, we could go' 
into this question with liini. 

^ Sir II ari Singh Gotir,] Thank you. 

Sit Phiro.i'e Sethna. 

14.298. On a j)oint of order, my Lord 
Gliairmaii, I know we are discussing the 
Federal Court and the Supreme Court 
proposals 151 to 167, but therein has been 
liaised tlie ciuestion of the appointment 
or not of a civil servant to the Federal 
Court. Would it be eonipetent for us to 
raise the point that it is an anacdironism^ 
in these days even to appoint Indian 
civil servants as judges of the High 
Court f-— My Lord Chairman, I would 
hope very much that we should not get 
into this issue to- day. We did discuss 
it at some length the other day, but as 
a matter of fact before we get out of 
it Sir Malcolm would just add a word 
to what I have said, because it would 
complete my answ’er on the subject to 
Sir Hari Singh (xour. (Sir Malcolm 
Hail eg.) I only desire to add a word, 
that the subject should not be treated 
as if it merely meant the possible 
appointment of Indian civilians to the 
Federal Court. What is contemplated is 
that anyone Avho has been for five years 
in a High Court will become eligible. 
A man might be appointed to a High 
Court ^rho was not an Indian civilian at 
all but who had entered the Service as a 
sub- Judge and who had spent the whole 
of his life in the judiciary. He enters 
after passing his law examination and 
som,etimes after a year or two as a 
pleader. After that he passes the whole 
of his life in the judiciary and is fre- 
quently appointed to a High Court, One 
Unas to take into consideration the claims 
of those officers alsoi 

Archbishop of Cantcrhiiru. 

14.299. Is there not some misunder- 
standing, because he woiikl come under, 
(e) of paragraph 153 f — (Sir Samuel 
Hoare.) ISTo, he would not. (Sir MaP 
.. coTm Hail eg.) He -^vould come: mainly 

tinder (a) or (c). 


■■ 14,300. I thought Sir Malcolm said that' 
such a person as he had in view, -wciiiM 
begin as a pleader in some siiljordinate' 
Court.'! — He would begin as a sub- ■ 

Judge. 

Sir Pliiroze S' etJina. 

14.301. Would not a sub- Judge, be & . 

pleader !— -Yes. 

Sir PIml Singly Gr/ur. ' 

14.302. Not necessarily ! — Not neces- 
sarily. 

Mr., M. Pi. Jayaker. 

14.303. He would have to be at tha 
Bar for about .two or three years before 
he .is appointed % — Not a.Iways. ■ 

I)t. Shajyp at Ahynad Khan. 

14.304. There are examinations for 
sub- Judges ! — Yes. 

Sir Phiroze Sethna. 

14.305. ParagTapli 153 deals with the 
qualiheations of tlie persons who can be 
appointed Judges of the Federal Court 
Under (a) it is a person who has been 
for at least five years a Judge of a 
chartered High Court. In reply to Sir 
Aivbar Hydari, you agreed, Secretary of 
State, to add the words State High. 
Court ^’ !—( Sir Samuel Hoare.) I did 

not agree to any particular form of 
words.. ^ ' ' ■ 

14.306. I think he wanted to include 

State High Court ’’ !— Yes. 

Mr. M. It. Ja-gaker. 

14.307. But is not that covered by {h) f 
-—Yes. It was because of that I was 
careful about agreeing to any form of 
words, but I did think at tlie time that 
it was probably covered by (b). 

Sir A k ba r IIg(k ri. 

14.308. Not quite ! — Anybuw I will 
look into it. 

Sir Phiroze Sethna A Under (e) ^o£ the 
same qmoposar Sir Ak])ar asked if you 
would agree to iuedude ])lenders and ad- 
vocates in the State High Courts. ^ Have 
I your permission, my Lord Chairman, 
to ask Sir Akbar Hydari if these pleaders 
and advocates iii State High Courts have 
the same qualifications as pleaders and 
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advocates o£ any British Indian High 

Courts?. 

Sir Alcbar JSydari.] Yes, I think so— 
certainly of my own Court. 

Dr. Shafa’at Alinuul Khan.] In every 

State! 

Sir Alcbar Bydari.] I am speaking only 

from what I know. 

Sir FUroze Sethna,] But you asked 
for the inclusion of State High Courts 
under (e). 

, Sir A'khar IlyclctTi.], Yes/ 

Sir TUroze Setlma^ It may be that 
the pleaders and advocates elsewhere may 
not have the same- qualilications as 
pleaders and advocates of the State 
High Courts. 

Sir Akhar Jli/dari. 

14.309. The Secretary of State has 
said that lie will consider that ? — Any- 
how it wrnild be (inite incredible that a 
high appointment of this kind should be 
made of an advocate of very Ioav train- 
ing. 

Sir Fliiroze Setlina. 

14.310. I admit that. You said this 
morning that you would consider the 
suggestion of raising tlie maxiin^im age 
for a Judge to retire to sixty-five. May 
I know if you have any proyjosals to 
make to-day in regard both to the num- 
bor of Federal Judges and their 
salaries, or would you leave it to the 
Committee to make a recommendation 
in their Report f — Yes, either the Com- 
mittee- or Order in Council later on ; 
but quite definitely we hope that at the 
start there will not he a large number 
of Judges ; the number would be 
strictly limited. 

14.311. Have you any idea of the 
numbers ? — It is very difficult to say 
until it is quite clear wdiat duties are 
being iiiqiosod upon the Court. Pi?r- 
haps I had better not give you a number. 
I could point to other Saprome Courts, 
and there Sir Pliiroze Vould find viiat 
the number of Judges is very small-™ 
even in the Su]'>reme Court of the 

■ United States. 

14.312. As to the salaries, I take it 
that they will be higher than the 
salaries of puisne Judges f — Certainly. 


14.313. The amount has not yet ' bees 
fixed f— No ; but the amount wouici 
have do be ' sufficient to attract .the ^ my 
])est men. 

14.314. In the Third Report of the 
Federal Structure Gominivtee, which 
■appears in the Proceedings of the Second 
Round Table Conference at page 28, 
paragraph 61, with regard to all these 
points it was suggested t'hat i 'he matter 
might be referred to .a smalT Comniiitee 
for report at a reasonably' early' date. 
Was any Committee ever apr)oh:itod at 
any .date ! — -I do not recall it reporting. 

I will look it up and see. 

Marquess ■ of Beadmy*] May I just 
deal with this matter ; I have been try- 
ing to look it up rather Imrriediy ; but 
the Judicial Committee of the Ihivy 
Council really consists of those vyhc 
have held high judicial office and Mem- 
bers of the House of Lords. The exact 
words are : Tiie Judicial Committee 

of the Privy Council consists of the 
Lord. Chaiicelior, tlie Lord President 
and ex-Lords President/' (They are 
not, of course, necessarily la^vyers and 
ilo not sit.) The Lords of Appeal in 
Ordinary ” (those are the Legal Mem- 
bers of the House of Lords) and such 
other Members of the Privy Council who 
have from time to time held or hold 
high oiilee within the meaning of the 
Api^eliate Jurisdiction Aet.^^ If I may 
give an instance, having been Chief 
Justice, that makes me a Member of 
the Judicial Coimnittee of the Privy 
Council and of the House of Lords ; 
but the appointments are not made from 
the Bar to the Privy Council. They 
are made from the House of Lords ; 
then ’when a Member sits as one of the 
Lords of Appeal in. Ordinary he has then 
a right ipso facto io sit on the Judicial 
Committee of the Privy Council. 

Lord Bankeilloiir.] But stiietly, Lord 
Reading, the Lord President need not 
be a Member of the House of Lords. 

Marquess of Beading. 

14,315. I do not think so f — (Sir 
Samuel Hoare.) He is not at the 
: present moment. 

Marquess of Beading.] He is special" 
ly mentioned. The Lord President and 
ex-Lord President have the right to sit, 
but in point of fact I have never known 
them sit. 
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Mr. If. E, Jayaker. 

14.316. About paragTapli 155, sub- 
pa ragrapb (ii), Secretaiy of* State, did 
I luiderstand you to say in reply to a 
question by Sir Akbar that the Instru- 
ment of Accession would be included in 
this sub-paragraph f — ^Yes. 

.Mr, ,M, E. Jayaker,'] My difficulty is . 
this : the sub-paragraph speaks of this : 

^ ^ any matter involving the interpre- 
tation of, or arising under, any agree- 
ment entered into after the comnienee- 
inent of the Constitution. Act between 
•the Eederation.and a State ’C I under- 
stand from the scheme of > the White 
Paper that the Instrument of Accession 
wo old be entered into between the 
Governor-General at his discretion and 
th{3 State. That is not the same as the 
Pederation and the State, so if you in- 
tend to include them, the paragraph will 
have to be altered. It only speaks of 
agreement between the Federation and 
the State. 

Sir Akhcir IlydarL 

14.317. I thought the defioition pro- 
posed was under sub-paragraph (i) ? — 
It is so ; it is under paragraph 155 (i). 

'Mr. M, B, Jay alcer, 

14.318. Any matter' involving the 
interpretation of the Goiistitution Act 
or the determination of any rights or 
obligations arilsing thereunder that 
is arising under the Constitution Act. 

I w'onder how the, Instrument of Ac- 
cession can come under that word big, 

rights or ohligations arising ^ under 
the Constitution Act ? — It is intend- 
ed that it should come under sub-para- 
graph (i). 

Marquess of Beading, 

14.319. It would have to be redrafted, 
would it not f — We are not dealing here 
with a Bill, we are only dealing with the 
outline of a scheme. 

Mr. ilf. E. Jayaker, 

14.320. Yes ; then as to paragraph 
118, about which you were asked by 
Mr. Zafrulla Khan, I do not quite see 
how the working of that paragraph 
will bo. You say there : In order to 
minimise uncertainty of law and 
opportunities for litigation as to the 
validity of Acts, provision will be made 


.inn.!. ting, the period within which an ■ 

A CL may be^ ■ called .into questio.n ^ 
Then how will the time begin to run-— 
from the passing of the Aet f—YesV I 
suppose so. 

■ A4, 321. But supposing no ea,se arises 
for,, say, 15 years about, the particular 
Act because nobody has brought . the 
matter up before the Courts, . would ,pu 
say the .time ran from the. passing " of 
the Act and 15 years after the matter 
could mot .be raised f— Our present in- ' 
tention ^is that' the matter could not be. 
raised mdehnitely. 

14,322. Although it is nobody’s fault 
that the question does not arise in the 
coii,i‘;se of 15 years ? — The alternative is 
to leave this possible litigation open 
indednitely.' I slioiild have ' tiioiigdit 
that was a bad plan. 

l-],323. That is' ' no hardship,, because 
even now questions come up witli 
reference to Acts whi(3h are 70 or 80 
.years old. They .come up for the first 
time before a Court of law and the 
Court considers tliem. It is no ])arti- 
eiilar hardship f—You see, Mr. Jayaker, 
pturagrapli 118 is very strictly limited. 

III order to minimise uncertainty of 
law and opportunities for litigation as 
to tim validity of Acts, provision will 
be made limiting the period within 
which an Act may bo called into ques- 
tion on the grounj] that exclusive 
potvers to pass such legislation wmre 
vested in a Legislature in India other 
than that ■which enacted it.^’ 

14.324. I am speaking of that. That 
means in the eoneurrent field, vmy 
likely ? — Yes. 

14.325. But my difficulty is that no 
ease may arise 'which brings this ques- 
tion before a Court fox' 10 or 15 years ’? 
— We will, look into l\Ir, Jayaker’s 
criticism. Offhand, it does seem to me 
vcr.v necessary to do something to 
mhiiinise the uneertainty of la\v and 
the opportunities for litigation if xve 
can, 

14.326. The pi^sent condition is tins? 
Sir Samuel, that the Ci)urts liave poxver 
to consider the CiuesUon wdienever it 
may arise. It may lie 15, 20, or 50 
years after the passing of the Act, and 
the Court is not d/'^barred from consbler- 
iiig that question ? — I niu informed that 
a question of this kind cannot arise at 


145327. There are several Pariia- 
Bieatary Statutes wliieli have, been modi- 
fed by the' Indian Legislature, and' -I 
remember several, fiuestions. arising as to 
whether it was competent to the Indian 
Legislature to modify a Parliamentary 
'Statute : '^ipplicable' ' to..-': India '? — (;Sir 
Malcolm Haileoj,)^ That is not quite the 
ground here. It is a contest between 
two authorities in India, and it is a 
very narrow ground on v^liicli it is 
sought to effect limitation. 

14.328. In paragraph, 156 you. speak 
of the State Court. I suppose you mean 
a State Court of eo-ordiimte matters 
witli the High Court of British India ? 
— (Sir Samuel Hoare.) Yes. 

14.329. That will have to be made 
clear 7 — ^Yes, it will. 

14.330. Paragi'aph 158 says : An 

afpeal will lie without leawe to the 
King in Council from a decision of the 


.Fedejul Court^ in any matter involving 
the interpretation , of the Coiistitiitioii 
'Act.'’ 'Will 3U>ii , take , that with the 
next ' paragraph, paragraph ' 159 : 

There will be no appeal, whether by 
.-special leave or otherwise, direct to the 
King in Council.-” Am I to .understand, 
that -this appeal to the King in Couiieii 
from the decision -of the. Federal Court 
will arise in a matter which originally 
was considered by a State Court |— 
That is so. 

14,331. That means in the last resort 
a question which arises in a : State 
Court, which is of a eonstitutioiiai 
character or falling witliin the extend- 
ed jurisdiction, that, you contemplate 
wdii be in the last instance decided by 
the Privy Council -f—That is so, yes. 

Mr. M. R. Jayaker-] I wanted that 
to be made clear. 


(The Witnesses are directed to ivithdraiv.) 


Oi'dered, That this Committee be adjourned to to-morrow, 10.30 o’clock. 
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The MARQUESS-, of LINLITHGOW ■in the Chair. 


OJmifman,'] My Lords and Gentlenien, 
the Secretary .of State,' after the meeting 
last night asked me to find out whether 
the Committee would be agreeable to 
break; our. progTainme to the , extent of 
eoiicliiding* tlie Secretary of State’s eTi- 
, deuce upon the Courts this morning 
before we proceed to discussion. I have 
not the least doubt that the Committee 


would wish to oblige the Seeretary of 
State in that regard. At the same UmCj 
it is a breach of the prograiniiicv ainl the 
Secretary of State has therefore been 
good enough to say that if any IMember 
of the Committee or Delegate not pre- 
sent to-day desires to put rfiiestions on 
the Courts, he will be pleased to answer. 


The Right Hoifible Sir Samubd Hoare, 
Haiuey, G.C.S.I, G.C.I.E., and Sir 
C.S.I., are further 

Chwirman.'] We are continuiiig the 
Secretary of Statens exammation on the 
Pederal and Supreme Courts., paragr«aphs 
151 to 167. 

Mr. M. B. Jay alc&}\ 

14.332. I wish to call attention to para- 
graph 160 : The process of the Federal 
Court will run throughout the Fedtn’a- 
iion,-’ and so on f — (Sir Bamiiel Hoare,) 
Yes. 

14.333. I suppose the same procedure 
will be followed in the ease of British 
India and the Indian States Yes. 

14.334. It will not be a question of the 
Yieeroy being asked to enforce a deci- 
sion in the domain of paramountcy. 
The Court will operate on another 
Court f — ^Yes. 

14.335. There was a tendency at one 
time to make a distinction between the 
process which will ])e operative in British 
India and the process wliieh will be 
operative in the Indian States. I think 
it will be the same, one Court operating 
on another 1 — ^Yes. 

14.336. Then, with regard to para- 
graph 164, I find in clause 2 of that 
paragraph that you have not reptk-ited 
there the provisions which you have pro- 
vided for in paragraphs 152 and 171. 
Is that, omission intentional ? If .you 
refer to paragraph 152, the last line, it 


Bt., a.B.E., C.M.G., M.P.,, Sir Wvlcot^ 
Findlater Stewart^ K.C.B., K.C.LE., 
examined as follows ; 

says that the salaries and pensions, etc., 
will not he liable to be varied to his 
disadvantage during his tenure of office f 
— That is evidently an error in drafting. 

14.337. It is not intentional f— We in- 
tended to have the same safeguards for 
both. 

14.338. I find it rejumted in paragraphs 
152 and 171. It is not intentional ? — 

■ No. ■■■ 

14.339. Then aliout paragraph 170, the 
last line, would you still consider the 
question whether you will not leave the 
rule unaltered which at present obtains, 
that the Chief Justice will always be a 
barrister. There is a very strong feeling 
in this connection in India that a man 
drawn from the Bar should bo the Cliief 
Justice. I do not want an answer now, 
but I would like you to consider it, 
having regard to the very strong feeding 
there is in the profession and among 
the public that the independence of the 
High Court is more likely to he main- 
tained if you have in the place of the 
Chief Justice a man who will give a 
tone to the Higk Court and inaintain 
the traditions of the Iligk Court, and 
that these objects a, re more likely to be 
attained if you have a man drawn from 
the Bar ? — ^I have taker; Jiote of the 
view expressed by Mi*. Jayaker and 

■ several other Delegates on the subject. 


. , Marqness, .of i?ea4w-.g. ■ 

14j340, Will you also bear in mind, 
wlien you are eonsidering that sugges- . 
tion espeeially, that you lia?e reserved, 
as at present proposed, tlie right of 
appointment of civilians with the pro- 
per qualifications to the Federal Court, 
and that therefore the suggestion that 
you should have a trained Lawyer as 
Chief Justice may have some added 
effect ? I only want you to ‘near that 
in mind ? — Yes. I feel sure ^ve must 
treat the whole of this question as a 
.single' whole. 

.Mr.. Jf. B, JayaUer. ' 

14,341. About paragraph 175, the 
Federal Legislature will have power to 
regulate the powers of superintendence 
exercised by High Courts over subordi- 
nate Courts in the Province Y T be- 
lieve it is your intention to luive in 
the new constitution a provision analo- 
gous to section 107 of the Govermnent 
of India Act f— Yes. I do not want to 
refrain from giving an answer to Mr. 
Jayaker^s question. I would point out 
that paragraph 175 is outside the chapter 
with wliieli we are dealing, but, in order 
to avoid waste of time, I can tell him 
that that is our intentio]i. 


■ 14,345. 'That /.supervision and control 
which is limited to the pr«.>peL’ exercise 
of its functions as a Court o.f Appeal f 
— Mr. Jayaker means purely for the 
Court of Appeal f 

14,346. Yes I ■ am not speaking of 
control like the one ^tiiat the High 
Courts have over subordinate Courts ' 

Ho. 

, 14,347. But being , a Court of Appeal 
and a superior tribunal, there oiigiit to 
be some nexus established between -the 
High Court and this Court 7 -Yes, , I 
agree. 

14.348. Then about paragraph S, where 
you mention your proposal of staffing the' 
Supreme Court as a side of tlie' .Federal 
Court, I just want to knovV one or two 
details. I suppose in the Constitution 
Act you will have all the essaiitials of 
the scheme enacted v^ith pennission to 
the Federal Legislature to bring them 
into operation whenever they think it 
desirable f — ^Yes. 

14.349. The essentials of the scheme 
will be eontained in the constitution f-- 
Yes. 

Sir A/t'bf/r Hydari. 

14.350. Will that proHde that the 
Court of Criminal Appeal would not be 
allowed to come in ? — Yes ; it would be 


14.342. I just want to ask two ques- 
tions on your memorandum 1 — Yes. 

14.343. In paragTaph 5, yon say : In 
paragraph 162 there is no intention tu 
give the Federal Court any power of 
control over the High Courts of British 
India such as the High Courts them- 
selves possess over subordinate tribu- 
nals in the Province.*^ I follow that, 
but I suppose it is your intention that 
within the spheres of its being a Court 
of Appeal, it will exercise control and 
supervision over the High Courts as 
Courts from which appeals come to tliat 
Court ? — Controlling and supervision 
has, so far ns I remember, a rather 
technical meaning. I am not quite sure 
what it is that is in Mr. Jayaker ’s 
mind. 

14,344. For instance, in support of an 
appeal from the High Court in certain 
events it must have the power of calling 
for the record. It must have power of 
control of the procedure of the High 
Court so far as appeals are concerned ? 


upon the lines of the memorandum. 

14.351. Would it allow a choice to the 
Federal Legislature for British India to 
have a Federal Court separate and a 
Supremo Court both for Civil and 
Criminal Appeals as in the White Paper, 
or do you difinitely limit the choice in 
the Federation Act to having only a 
Supreme Civil Court division added to 
the Federal C^hiirt and having a-i abso- 
lutely .separate Court of Criminai 
Appeal ? — That is the general line in 
our mind, namely, the line set out in the 
memorandnnn 

14.352. You would not allow the alter- 
native to the Federal Legislature oi* to 
Parliament that if they desire they 
could have the Su]-)renie Coiiii; on the 
lines of the White Paper ; that is the 
Supreme Court division and tlie Federal 
Court absolutely separate — I think it is 
very difficult to put alternatives into an 
Act of Parliament. I wmiilcl not like to 
say that anything is final. The Com- 
mittee no dou])t will want to consider 
this .question findlier. 
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14.353. Yes f— But our present plan 

would be to put one selieme into the Act. 

14.354. We are miieli mofe in favour, 
as you know, Secretary of State, of 
having the Federal Court absolutely by 
itself?— Yes. 

14.355. And we would ag*ree to having 
the other Bench, the Supreme Civil Court 
Bench, with hesitation f — I see. 

Marquess of Salishiir-y.] Will Sir Akbar 
mind saying why they would so much 
prefer the otheiv plan ?; 

Sir AJchar Hydari,] Our reason has been 
that, in the first place, we want a Federal 
Court to consist of judges who are really 
of outstanding merit, and the number of 
siieli judges, as you may readily under- 
stand, is very limited. The smaller the 
mirnber the niore select will be our choice, 
and then, secondly, the judges on the 
Civil Court side will have to decide cases 
from British India-, and, therefore, 

■will be jiidges who have had more ex- 
perience of British Indian work. Look- 
ing at human nature as it is, tliey will 
come with a liijis or a certain mentality of 
Britisli India Ixfing ]>redoininant, whereas 
in the Federal Court we w^ant a number 
of judges -who are there selected actually 
with a vie\v to constitutional questions 
and liolding the scale even bduveen all 
the units of the Federation. 

iMarquess of Salishiiry. 

14,356. Thank you ? — Sir Akbar will 
no doubt keep in mind the risk of keep- 
ing tlie two quite separately, a risk that 
has been very much einpbasised to me 
by the expei'ts, namely, that if you have 
these two separate Courts, almost certainly 
they will get into eon diet -with each 
other. 

Sir Akhar Ilydan.] I am not sure 
whether that cannot be provided for in 
two -ways : In the first place by alloTOig 
the Chief Justice of the Federal Court 
to permit judges of this Court to sit on 
the Supreme Court, but not vice versa^ 
and, secondly, w^h ether (I do not know ; 
I arn a layman, but I put it to ymu, for 
investigation) ymii cannot arrange that 
the Chief Justice of the Federal Court 
might function also as the Chief Justice 
of the Supreme Court ? — I think I know 
Sir AkbaFs position. Of these tw altei*- 
natives he prefers one, but he does not 


go- so -far as to say that the other , is inS'v.l 
practicable, 

14.357. Yo. If that is . adopted, 'then „ 
I would like that the referei\ees sliould be 
In the way which I have stated ? — Yes.. '■ 

Sir Austen Glianiherkmi. 

14.358. If Sir , i\Ivbar liydari’s siigges- • 
tions were followed in ■. their eiitiretjy 
would , there be a ..very great distinction .■ 
between the two Courts and the two sides 
of one Court, if the Chief Justice pie- 
sided in both and a considerable proi^or- 
tioii of both were the same individuals ? — ‘ 

I would have thought myself there would 
he veiy little difference, speaking as a 
layman. 

■ Sir Akhar BAjdari^ May I say that the 
dilfereiiee -would be this, that the judges 
of. the .Federal. Court would be small in 
number •whom we would require (about 
five or so), and tbey would be ' selected ,■ 
specially for tliat purpose, and 'nothing 
else, a.nd tlnw inigifi; be allowed to sit /and 
hear appeals. not ilie large mimher 
of judges that you Avould require for the 
other division. Tliey' would be selected 
witli reference to the work which they are 
going to do, and they^ might he reinforced 
by judges from the otlier side, but not 
rice versa. That is the difference., 

Marquess of Beading.] It is rather 
drawing a distiiietion between the type of 
Judge that you wmild get for the two 
Courts wdien they are both to be of a 
Supreme Court. I do not %vant to 
discuss it now as it will come up for con- 
sideration, but I would suggest to Sir 
Ak])ar Hydari that there really^ is no 
substance in the end in that, because you 
get men of high judicial merit selected, 
as you must, for these places, which are 
the highest places on the Judicial Bench 
of India, and although it is true, I agree, 
that there would he few^er of the most 
outstanding merit, that would not pre- 
vent tlie Court being a very effective 
Court for some of the Judges who are 
really of greater merit than othex^s. That 
must always happen. 

S'fr Akhar Ejuiari.] Is it not w^el! 
known, even with regard to the High 
Court Judges, that one Judge is supposed 
to he a very good criminal Judge, another 
. a very’ good civil Judge, and so on ? I 
liave that sort of point 'in view. 
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Iilarqiiess of That has the- 

.aclvantag’e tliat when the Judges are 
.sitting together tliey g-et the benefit of' 
■that one Judge’s view of great experience 
and they ap]).ly th.eir own minds to it. 
That is the ])reserit practice. 

Mr. ill: E, Jayaker, 

14,35f). In yenir hlemorandum, speak- 
ing of the Criuiinal Court/ wiih you also' 
htive in the Constitiulioii Act the essen- 
tials of iliis Court in the form of a 
scheme 'i— -Yes ; I think we ought' to. ^ ' 

14j3d0. 0?ben you will lea've it to 'the 
Legislature to bring them into operation 
in detail by its own vote ? — Y^es, 

14.301. But the essentials will be in the 
■scheme ? — Y^es. 

14.302, i\ry last question is on para- 
graph 9. YAu there suggest : “ I doubt 
whether these fears are well-founded, if 
the right of appeal to the Federal Court 
on other than Constitutional or Federal 
matters were, in addition to limitations 
based on suit value, to be sfaictly limited 
(as I hope would be the ease) to eases 
where some important point of law is 
involved and so on! — Y"'es. 

14.363. My difficulty is that you will 
have to make the jurisdiction of the 
Federal Couid co-extensive vdth the 
present jurisdiction of the Piiv^^ Council. 
You are substituting this Court as a 
'Court, in certain events, which will take 
the place of the Privy Council, and, there- 
fore, yon must make the jurisdiction of 
both the Courts co-extensive. You cannot 
limit it more ! — I think that would be the 
case. I would like to consult my advisers 
on the point, but it appears to me that 
that must be the case. 

14.364. This wmuld make the jurisdic- 
tion of the Federal Court more limited 
than the present jurisdicdion of the Privy 
Council, and T am asking whether it is 
possible and advisable to do so ! — I will 
certainly consider that point. 

Mr, Y. i¥. Joshl 

14.365. j\Iay I ask a few questions, my 

■ Lord f My first qui-sstion is on pai’a- 
graph 155, According to that paragraph, 
private persons whose rights may have 
been violated no right to go to the 
Federal Court ! — They have no right to 
go direct to the Court. . They go to the 
Court as a Court of Appeal. ' ' - - 


■14,306. I will. give you an instance. As 
a Member of the Federal Legislature a 

'man umy .have the right to introduce a 
Bill. It may be held that that Bill is 
ultra vires of the Federal Legislatui'e. 
The man feels that he has a right to intro- 
duce that Bill, and he wants that Coiisti- 
tutionai question to be decided by the 
Federal Court !— -He must go' first to his 
Provincial Court, and then eventually, if 
he W'islies to 'appeal against its niling, he 
goes to the Federal Court. 

14.367. So the Provincial Court ean 
take, 'cognisance of the Constitutional 
matters of this kind f— Y^es certainly, in 
that way. 

14.368. I put to you another difficulty f 
—I am not, of course, arguing whether 
the ruling of the Speaker of the Chamber 
might not come in. I am merely taking 
the point as put by you and assuming it 
is possible within the Parliamentary 

' jffiles. 

14.369. It is possible, you mean, that 
according to the Parliamentary rules the 
ruling of the Chair cannot be made a 
subject of litigation f — I think offi-hand— - 
this is raising a new issue— it would be a 
great mistake to bring questions of Par- 
liamentary procedure into the Courts. 

14.370. I gave that only as an instance ! 
—Yes'. ■ 

14.371. There may be other rights which 
individuals may like to have decided by 
the Federal Court. Yly second question is 
on paragraphs 156 and 158, whei^e you 
give a certain privileged position to people 
who have got more money than others. 
According to these two paragraphs, you 
give a i-iglit of appeal to the Federal 
Court to those people wdio have got more 
money and wffiose disputes involve large 
amounts of money. Yly (iuestion to you 
is this : As a matter of Constitutional 
propriety and natural rights, all people 
should be equal in the eyes of the law. 
YYhy should you give a privileged position 
to people who have got more money than 
others ! — We do not want to give a privi- 
leged position to anybody, but we do 
want to prevent the court ])eing snowed 
under with an enormous niim])er of eases. 
This is, generally speaking, the yiraetiee 
that is adopted everywhere. I think I 
should be right in saying that in every 
Federation there is some kind of restric- 
tion upon these appeals. 
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14^3,72. It is r|iiite possible that in some 
cases the financial A'^aiiie under dispute 
not easily, computed, I mil give you" an- 
instance. Ta,kej for example, a ease 
arising under -some labour law ; it is a 
question of hours of work affecting 
millions of people. If there is a dispute 
about an interpretation of a labour law 
affecting iiiillioiis of people, although there 
may not be actual value in that dispute, 
really speuking the total amount involved, 
if you take into consideration the finan- 
cial eifect of the provision, may be very 
large f — That is ai point that was raised 
by Mr. Zafrulla Khan yesterday and I 
said I would look into it again. I will 
look into it again. 

Marquess of Meading.l Secretary of 
State, iiiay I make one suggestion in 
answer to Mr. Joshi f We have very 
much the same kind of system here. I do 
not want to go into it in detail. You 
cannot help putting a limit of value upon 
rights of appeal, but whenever such a 
ease as Mr. Joshi mentions occurs, and, of 
course, such cases frequently do occur, 
the remedy in it is in the leave of the 
001114 or in the leave of the Federal Court. 
That is how these matters are always 
determined in our courts in this country. 

Mr. N, 21. Joshi. 1 The point was, my 
Lord, that in one case where the face 
value of the dispute is large you can mal^e 
an appeal without the leave of the court, 
but in the other ease, where really the 
value to the community aifeeted may be 
much larger, you require leave, 

■ Mr. 21 organ Jones.] Would not Lord 
Reading's suggestion add to tlie expense ? 
Applying for the leave of the couif means 
added expense. 

Marquess of iLeadmg.] I should have 
thought . not because, at miy rate, from 
expeiieuee of the courts lier^e, when you 
get a ciuestion, esj)(?cially a labour ques- 
tion, the amount involved in it may be 
small for the particular individual who is 
suing, but it may, of course, allect a large 
number of men, or may be a very import- 
ant question of right. The answer to it 
always is that the Court gives the leave 
for that reason and there is no necessity 
for any further expense. I am speaking, 
naturally,, of the courts in this country, 
and I have no doubt that there would be 
exactly the same system in India, ..where 
the Judges conduct their eases as we do 
here. 


Dr. R. ulmhedkar.^ 

14.373. Secretary of State, I just want 
to ask one question al^out paragraph 155. 

I do not understand the distinction that 
seems to be made there. I find on read- 
ing paragraph 155 that you make a dis- 
tinction in the matter of the exclusive 
original jurisdiction of the Federal Gourt 
on the basis that where the parties to the , 
dispute are as there mentioned in sub- 
clauses (a) and (l>), the exclusive original 
jurisdiction is given to the Federal Court,, 
ljut the Federal Court cannot have an 
exclusive original jurisdiction if the 
parties are private indivduals. Now the 
question I would like to ask is this. The 
issue in both eases is the same, namely,, 
the coiistitution issue involving the inter- 
pretation of the Constitution Act. What 
I do not understand is this. Why there 
should be this distinction in the matter of 
an exclusive original jurisdiction of the 
Federal Court based on partes when the 
issue is the same f — I think this is what 
usually happens with Federal Courts that 
the original jurisdiction is jurisdiction 
between units, and it is in the appellate 
jursdietion that the individual comes into, 
it as of right. 

14.374. I mean, if the intention is that 
where, for instance, the interpretation of 
the Constitution Act is involved, the 
matter sliould at once go to the Federal 
Court, then I think tliere can be no dis- 
tinction made whether the parties are 
parties which are units of the Federation 
or of individuals '? — I would have thought 
that this "was one of the necessary work- 
ing conditions of a Federal Court. 1 
think if it had original jurisdiction in 
individual cases as well it would be en- 
tirely swamped with cases. 

Dr. B. B. jbnbed/i'ar.] But^ all the' 
same, the issue in both cases would l:e 
the same, namely, the interpretation of 
the Constitution Act. I can (piite under- 
stand the distinction being based upon 
ylifferent causes of action, but where the 
cause of taction is the same, or rather the 
plea is the same, namely, that there is a 
breach of the constitution, I do not see 
any justification in making this distinetiom 
based upon units and p<arties. 

Marquess of Beading. 

. ' 14,375, Is it not rather for the purpose- 
of preventing numbers of applications.- 
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whicii migiit be made by., individuals for 
all kinds of eases f They would belegiti-" 
mate in one sense under the court, but, 
Secretary of .State, you limit this ^origi- 
nal jiirisdietion under the constitution to 
disputes, between the units ! — That ' is , so*. 

14.376. Leaving it .for .agreenient ^ after 
the Constitution Act for any individuaL 
That is the limitation you place upon it ? 
— That is so, and I think Lord Reading 
would agree with me when I say that this 
is the regular basis upon which a Federal 
Court works. 

Mr. i¥. E. Jayaher. 

14.377. There is another reason for it 
in support of this, that if you put under 
Proposal 155 iitigation between a private 
party and a State or a Province you will 
thereby drive the private party in every 
case to seek his relief in the Federal 
Court ? — Yes. 

14.378. And it will be more easy to file 
the suit ill a Provincial or State Conrt 
where he is residing rather than in, every 
ease to go up and file a suit there. It 
would be far more expensive to do that f 
—I should have thought that eortainly was 
so. It is really bringing justice to the 
man^s door. 

Sir Marniblial A. Mehta. 

14.379. And the man must, first of all, 
exhaust his remedy in his o-wn court 
before going to the Federal Court '•? — Yes. 

Dr. B. B. AmhedliCir, 

14.380. Fow there is another question 
wdiieh I wish to ask Ihe Secretary of 
State, and it is this. I do not find any 
pro\dsion in the White Paper about it. 
Do not you think, Secretary of State, it 
is desirable that there should be provision 
made allowing private individuals to ‘sue 
for a declaration that a particular act is 
unconsitutional, although he is not seek- 
ing any specific relief 1 I mean, all the 
cases that you hawe provided for I find 
are cases in wdiieh some specific relief is 
asked for. It may be desirable that a' 
private party, in order to safeguard Ms 
future, may like to test at once if he has 
any doubts whether the particular pro- 
posal made by the Federation or by a 
Province is unconstitutional so that M 
may safeguard his position for the future, 
although, at the moment, when he. is 
filing the siiit for the proceedings, he has 


■ no reason to seek any specific relief ? — I 

■ have some k^sitatioii, not being a lawj'er, 
in answering a question of that kind, but 
if I may give off-hand the answer of a 
layman I. Avoukl have, said that it was 
extraordinarily difficult to allow a general 
right of that kind without any specific 
issue affecting the individuaL 

Marquess of ReaSng.] May I make the 
observation that wffiat you .have said is 
really the la%v as it is applied in this 
country. We do not allow these a_ppliea- 
tions of -what are called Qia timet ^ that 
is to say, mere^ly, a case' of difficulty here- 
after to get a deelarafion wdien there is 
no substantial dispute and the moment 
there is a dispute it can be done. We 
never ' allow it, and I do not, think they 
do in India. 

Sir Ilari Singh Gour*] 'Yo cause of 
action ; no right of suit. 

Mr. Zafrulla Khan.] Indeed there 
would be very great difficulties if such 
a provision were inserted in the Constitu- 
tion. You would start a milllion suits 
being instituted in India the moment the 
Act ivas passed. 

'■ Dr. B, E. Ambedkar 

.14,38.1, I, do. not, know whether every-'' 
body will exercise his right f— It would 
be an excellent affair for the legal pro- 
fession in India. 

Eovd Eankeill our, 

14.382, Did I understand 3^011 to say 
that you could go to the Provincial High 
Court at present and get an interpreta- 
tion of the Constitution Act for what it is 
worth without any suit or action ? — No, 
I said exactly the opposite. 

Lord Eankeilloiir.] I thought it must 
be so. I undeitstooci jmu -wrongly. 

Sir Hubert Carr, 

14.383. There is only one question I 
want to ask. Is there anything in the 
White Paper to allow a subject of British 
India -to bring a suit against a State ? I 
mean is there anything under any of 
these Courts, the Supreme Court, the Pro« 
vincial High Court or the Federal Court, 
by which that could be done I am not 
quite sure what Sir Hubert means. Doe’s 
he, mean a ease against a State, That is to 
say, the,iTil8r of a State! 

■ 14,384. Yes ! — ^No, there is not. 
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14y3S5. The cpestioii came up at- the 
Eound Table' Conference '? — I dg not, see 
how there could be unless' the ruler of the 
'State agTeecl.to make him'self amenable to 
a suit of that kind. 

14.386. Is there any suggestion of try- 
ing to secure that agTeenient f — there 
is .not, not in o.ur proposals. 

Mr. M. B. Jayaher.] Does he not make 
himself amenabie by entering the Federa- 
tion..? ' ■ 

Marquess of Beading.- 

14. 387. A sovereign does .not, surely? 

• — would have thought not. . 

Mr. Zafmlla Khan. 

14.388. ' lAoiild it be possible under the 
White ' Paper proposals to institute a 
■suit against the Cxoverniiient of a State ? 
— I should like to look into this rather 
technical question. If I may, I would 
send Sir Hubert CaiT an answer iij^on it. 

Mx: ZafnMa Khan.'] The ease I have 
in mind' is this : . Supposing in future 
the Govermnent of the United Provinces 
enters into a contract with a private 
person for the supply of certain material 
and there is a dispute over tliat. That 
person, of course, can sue the Govern- 
ment of the United Provinces ; but 
supposing the Govermnent of State A 
entered into a similar contract Avith a 
private individual, could a civil suit be 
instituted ? The real difficulty in that 
matter would be that very often the 
ruler of the State is the Government of 
the State. 

Sir Hubert Carr. 

14.389. That is exactly the point I 
have in mind f — I should like to look 
into this point. 

Sir AJ:har Ilydart.] Where Avould the 
cause of action arise f I "mean, if the 
G-OAmrnment or the State entered into a 
contract about something in British 
India, then it would be a question, but 
not otherwise. 

Mr. Zafrulla Khan.] You would not 
ghm the right of a suit to a contractor 
in H 3 :^derabad. 

Sir Akhar HydarL] So far as we are 
concerned, we have got an Act that, in 
such eases Avhere there is a demand 
^ against the Government it is first of all 
submitted to our Advocate-General to 
consider Avhether we should liie that case 


or not. ■ Then once we give leave lie can ■, 

■'sue. 

Ml’. Zafrulla Khan.] British India has ' 
exactly the same provision. 

Sir Maniibhai N. 3IeMa.] 1 knoW' 

several States haA’e exactly the same 

provision. 

Mr. Jf. B. Jayaker.] I should like the 
Secretary of State to consider this ques- 
tion. You cannot sue an Indian ruler 

except with the consent of the Governor- 
General. 

Marquess- 'Of Pcadfwy.] .With ' 'very 
limited conditions. 

Mr., M. B. J ayaker. 

14.390. That is already so Avlien there 

is no Federation, but vdien they come 

into the Federation and become a part 
of the Federation, does it not involve 
that they submit to all the obligations 
to Avhicii the Provinces sulmiit, and if 
a Province could be sued by a private 
individual under the eircaimstauces 
mentioned by Mr. Zafrulla Kban I 
wondered Avhy any distinction should 
have been made ])etween a State and a 
ProAunee in that behalf after it ha's 
come into the Federation ? — As I say. 

I Avould prefer not to gix^e an answer 
upon a quest ioji of that kind this morn- 
ing. I Avill look into it and take note 
of AvlitUf has been said upon the subjeet. 

Sir Austen fJliarnhcrlain. 

14.391. If the Seeretar}' of Siate pre- 
pares a note on tlie sulijeet perhaps he 
would alloAY the Members of the Com- 
mittee to see the note and not send it 
only to Sir Hubert, Avho asked the ques- 
tion, because it is a matter of general 
importance f — I aauII certainly see that 
the note is circulated to the Members 
of the Committee. 

Lord Bankeillour. 

14.392. May I ask the Secretary of 
State a question to clear up something 
that Avas said yesterday ? I asked him 
yesterday Avhat would happen if an 
appeal on an ordinary matter not 
apparently involving the Constitution 
Avent to the side of the Federal Court 
AA^hieh AA^e have called the Supreme Court 
side, and if Avhen it got there a plea on 
a Constitutional matter Avas raised. I 
Understood you then to say that it 
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would, have to go over to the other side, 
but latev on in answer to Lord Reading 
I think you said that all the Judges 
would have equal jurisdiction as it was 
all one Court, If that is so would not 
the ordinary Court of Appeal have power 
to decide an action even though a 
Constitutional point was involved No. 
I was eontemplatiiig that although the 
Court would be a single Court there 
would be these two benches — I think that 
is the right ex|.)ression — and a ease like 
that would be witbdra:Wn\ from' one to 
the other. 

14.393. But onl,y the point of law would 
be witlidraAvn f — Yes. 

Marquess of Beading: 

14.394. Do you mean in the Federal 
Court, Secretary of State ? — Yes. 

14.395. 'Witlulrawn from one to tl:e 
other f — Yes. 

14.396. I rather understood you to say 
the opposite yesterday, at least if we 
are understanding one another. The 
point did come up yesterday, and 
assuming that you have the two branches 
composed of Judges of the Federal Court 
and then in the one branch which was 
dealing with what we may call the 
>Supreme Court matters a Constitutional 


'with those eases,, but I did not, want to 
say., anything, to. imply that there was. 
not. a distinction between cases, invoiviiig 
a Constitutlional issue and eases that did 
not involve a Constitutional issue. 

■ Marquess of. Beading.] If I m.ay say 
so, I .quite: a.:gree witlr that. ■■ The. . o:nly: 
point that I w.as .putting to you, . and , I 
thought you aceepted.it and do now, is 
that notwithstanding, that .you have, tte- 
two hi’anches each '.Judge of ' the Federal 
Court has eo-eqiial jiirisdietioii with .tlie 
other, that . you ,.do not limit it in that' 
way, and that consequently, as so. often 
oecur'S in Courts here, . and I have ' nO' 
doubt in India, a question comes up 
which that branch was not eonstituted 
specially to deal with, but they deal with 
it because the Judges are Judges for that 
purpose although they are still in another 
branch ; that is a matter that comes up 
constantly in the Courts here. 

Sir Ahdur Bahim. 

14,397, It is the same in India, if I 
say so ; each Judge exercises tie 
jurisdiction of the entire High Court f — 
I will certainly take note of what Lord 
Reading has said on the subject. 

Sir Akhar HydarL 


question earne up, I understood that the 14,398. Tliat is what makes it more- 
point that was put to you then was, restricted f — That is why I was very 
would that Court have to refer it to the careful not to restrict myself to any 
other Court — that is the other hraneli of acceptance of the detail, 
the same Court. I suggested to you, and 14,39(). Having heard all this and espe- 
I thought you accepted it, that it cer- cially what Lord Reading said about tb'' 
tamly ivould not, because every Judge possibility of hanng a common Lord 
of the Federal Coiu-t would be a Judge chief Justice of the two Courts. I with- 
witli the jurisdiction of a Judge of the that suggestion No, Sir Akhar, 

Federal Court. Supposing four or five ^ou must not do that. I have not gone 
Judges arc sitting trying what would f^r as either to accept or to refuse 
not be purely Constitutional question's proposal with regard to details, 
and a Constitutional question came up, ^ 

they have the loower because they are Bit Akhar Eyd((ri.] Vs hat I smd was 
properlv qiialihed Judges to decide that having heard what Lord Reading 

in the Federal Court and there need be said about the consequence oi having a 
BO transfer. I thought you accepted common Lord Chief Justice of Lie two 

that?~I think I accepted it in prin- Courts, ! withdraw my suggestion that 
ciple. I am not quite sure whether I Chief Justice of the iederal ^cuit 
accepted it in detail What I have in also work as the Cmef Justice ot 

mind' is that the Federal Court would Supreme Court, 
make its own rules for the conduct ,o£ Marquess of Beading.] I will not say 
cases of that kind, and I did not want anything except tliat I have not said 
to tie myself down too explicitly to the anything at all about the Chief Justice 
actual way in which they would deal of the two Courts. 

, ; . {The Witnesses are Mreeted to withdran'.) 

Ordered,' That the Committee be adjonri id to Monday next, at 5 o’clock. ; 
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Dr. B. R.. Ambedkar. 
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Sir Ha;ri Singh Gonr. 

Mr, M. R. Javaker. 
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i Sir A, P. Patro. 

I Sir Abdnr Rabim, 

! Sir Pbiroze Sethna. 

"Dr. Shafa’at Alrmad Klian. 
Sardar Buta Singh. 

. Mr. Zafrnlla KlTaii., . 

LINLITHGOYf in the Chair. 


The Eight lloi'. Sir Samuel Hoars, Bt., G.B.B., C.M.G., M.P., Sir I^.Iat.colm 

IIailev, Ct.C.B.I., G.C.I.B.. and Sir B*ini>latbr Stewart, K.C.B., Iv.CVI.E., 
C.B. I., are further examined. 


f If airman. 

15., 363. Seci'etary of State, before yon 
begin yoin* evidence to-day, I under- 
stand i'here is a matter to which yon 
would like to make reference ? — (Sir 
Samuel Hoare.) There were three pre- 
liminary o]}servations tiiat I should like 
to make. The iirst observation is with 
reference to the Memorajidnm that I 
have eirenlated. Members of the Com- 
mittee will see that it makes no new 
proposals. What it does attempt to do 
is to elaborate what is intended under. 
Clauses 122 to 124 and to make our 
laooKO 


object more irreeise. Secomily, I would 
venture to suggest to the Coniiniti'ee and 
tljo Delegates that we slioidd resii'ict the 
examination this afterrtoon to tlu* ques- 
tions that directly arise hum Clauses 122 
to 12'4 and from the Memoraiidinn lhat 
I have circulated ; that is tc^ say, I ^voiild 
suggest to them thtit uvo should not deal 
this afternoon with the question of the 
Fiscal Convention aiid tariif autonomy, 
a question wbieli does not come within 
Clauses 122 to 124 at all. I have, liow^- 
ever, received a eomnmnieatiou from Mr. 
Jayaker and Sir Plhroze Sethna asking 
for further elucidation upon certain 
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points eonnected witli the Fiscal Auto- 
nomy Convention, as a result of the 
evidence that was heard last Friday. I 
would suggest to you, my Lord Chairman, 
that the time for that further elucida- 
tion %vould be the moment when we 
reach, I think it is, Section 6 of your 
Agenda,, namely, that head dealing 
directly with tariff questions. In the 
meanwhile I should propose, in reply to 
Mr. JayakeFs communication, to circu- 
late a Memorandum on the subject to 
the Committee, a Memorandum that it 
may w^ell be the Committee would^ desire 
to publish with the Proceedings in due 
course. I think also, subject to what Mr. 
Jayaker and Sir Phiroze Sethna say, it 
would be a good thing to circulate wdth 
the Memorandum the letter that they 
wrote to me raising a series of questions. 


.Those, my Lord Chairman, are the only 
two observations I wish to make , before 
my evidence. 

There is one further point, my Lord 
Chairman. I imagine that in the course 
of our discussions this afternoon both 
members of the Committee and the Dele- 
gation will constantly have to refer to 
the Memorandum that I have circuiated, 
a Memorandum that to some extent 
takes the place of Clauses 122 to 124. 
That being so, I think it would be best 
if the Memorandum were circulated as a 
preiiminary statement made by me tO~day 
before evidence. 

Chairman.] Thank you. I take it the 
Committee is prepared to fail in with 
the suggestion of the Secretary of State. 
The folio-wing Memorandum is handed in. 

November 3rd, 1933. 
68.— JOINT CO,MMITTEE ON 
DISCRIMINATION (Paragraphs 


CONFIDENTIAL MEMORANDUM No. A. 

INDIAN CONSTITUTIONAL REFORM. 

. 122-124), THE OBJECTS IN VIEW. 

Memoiiaxdum by the Secretary of State for. India. 


1. The general principles upon which 
we have based our proposals in relation 
to Discrimination may be stated very 
shortly as follows r — 

(i) S. 96 of the existing Govern- 
ment of India Act, reproducing in 
substance s. 87 of the Government 
of India Act, 1833, provides that 

no native of British India nor 
any subject of His Majesty resi- 
dent therein shall, by reason only 
of his religion, place of birth, 
descent, colour or any of them, ] ® 
disabled from holding any office 
under the Crown in India 
and Queen Victoria's Proclamation 
of 1858 contained well-known 
passages to the same effieet 

(ii) In January, 1931, the Round 
Table Conference adopted the follow- 
ing resolution : — 

the instance of the Britkb. 
eoinmereial conimnnity, the prin- 
ciple was« generally agreed that 
. there should be no discrimination 
between the rights of the British 
mercantile community, firms and 
companies, trading in India and 
the rights of Indian-born sub- 
jects 


and reconnnended that these rights 
should be regulated on a reciprocal 
basis. 

2. Our proposals on this subject in 
paragraphs 122 and 123 of the White 
Paper were intended, broadly speaking, 

(a) to invalidate certain classes of 
legislation with the object of giving 
general protection to all British sub- 
jects in India, whatever their 
domicile, against discriminatory 
legislation (paragraph 122), and 

(b) by the same means to give a 
more specific protection (paragraph 
123) on a reciprocal basis for British 
subjects domiciled in the United 
Kingdom, 

Close examination has shown that 
it is difiicult to make clear our exact inten- 
tions if they are expressed in the very 
general terms of paragraphs 122 and 123 
as they stand. A clear statement of the 
case necessarily involves exposition in 
considerable detail ; in particular, the 
attempt to deal, as the White Pa])er 
does, in the same sentences with both 
companies and individuals has resulted 
in Some lack of clarity. 



291 


Pnrtliery the^ general method' of pre- . 
sentation adopted in paragrapil 122 is 
so wide in scope as to be likely, even 
with the provisos which are attached to 
the paragraph, to place undue restric- 
tions upon the powers of the Legisla- 
tures. Again, the form of paragraph 
123 might prevent the Indian Legisla- 
tures from imposing regulations, reason- 
able and necessary in Indian conditions, 
upon individuals and companies engaged 
in trade; in' India.' 

The purpose of this memorandum, 
therefore, is to set out with greater pre- 
cision, but with no further change of 
substance than is involved in meeting 
the difficulties to which I have just 
alluded, the objects which we had in 
vie’w in framing the proposals in the 
White Paper. 

General declaration as to British sub- 
jects. 

3. (i) It is proposed that the Con- 
stitution Act Siiould contain a general 
declaration that no British subject 
(Indian or otherwise) shall be disabled in 
British India from holding public office 
by reason only of his religion, descent, 
caste, colour or place or birth, nor, on 
the same grounds, from practising any 
profession, trade or calling. 

Special provision for persons who are 
British subjects domiciled in the 
United Kingdom. 

(ii) As regards British subjects domi- 
ciled in the United Kingdom in so far as 
they are not covered by clause (i), it is 
intended, subject to what is said in 
clause (v), 


died in' the United.' Kingdom, in 
respect of the following matters 


Tasation"^ 

Travel and residence 
The holding of property 
The holding of public [ in 
office British 

The carrying on of i India, 
any trade, business 
occupation or pro- 
fession 

against statutory disabilities based 
upon domicile, residence, duration 
of residence, language, race, religion 
or place of birth. 


Special provision for companies incor- 
porated in the United Kingdom hut 
trading in India. 

(iii) As regards companies which are 
or may hereafter be incorporated in the 
United Kingdom and trading in India, it 
is intended to prevent (subject to the 
provisions of any Iinmigration Law 
which may be enacted consistently with 
clause (ii), and to the special provision 
as regards bounties and subsidies of 
clause (vii) (2)), the imposition in 
British India of any discriminatory 
taxation*'^ or of any statutory disability 
upon any such company, if the incidence 
of that taxation or disability is based 
upon 

the place of incorporation of the 
Company, or 

the domicile, residence, duration of 
residence, language,^ race, religion, 
descent or place of birth of its 
Directors, Shareholders, or Agents 
or Servants. 

Special provision for compo^nes ineor^ 
porated in India. 


(a) to provide that no laws res- 
tricting the right of entry into 
British India shall apply to British 
subjects domiciled in the United 
Kingdom, subject to the right of 
authorities empowered by any legis- 
lation to exclude or remove un- 
desirable persons to exercise that 
power in respect of an individual, 
notwithstanding the fact that he is 
domiciled in the United Kingdom ; 
and 

(b) to provide a special form of 
protection for British subjects domi- 

LIODED 


(iv) In the case of a company which 
is or may hereafter he ineoi^orated in 
India, British subjects domiciled in the 
United Kingdom will (subject to the 
special provisions as regards bounties 
and subsidies of clause (vii) (2)) be 
deemed ipso facto to comply with any 
conditions imposed by law on ^ the 
company in respect to the domicile, 
residence, duration of residence, lang- 
iiage, race, religion, descent or place ox 

Taxation is intended to cover im- 
ports of all kinds, including, ag., rates and 
cesses. 
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birtli of its Directors, Shareholders, 
Agents or Servants. 

Prcfvisiojhs for reciprocitij, 

(v) It is, however, intended to pp- 
vide that if any restiietion, disability 
or condition of the kind, and based 

any of the grounds, indicated in 
clauses ('ii), (iiil or (iv), is imposed by 
the la.w of the Ihiited Kingdom (or by 
provisions having the force of law) 
aifecting in the United Kingdom Indian 
subjects of His Majesty or companies 
incorporated in India, the provisions of 
those paragraphs v/ill not apply to any 
Indian law inipjosing in British India the 
like restrictions, &c., based npon the 
same ground. 

Beservaiion of Bills which ^ though no! 
in form, are, in fact, cliscriminatorg. 

(vi) In addition, it is proposed that 
the Constitution Act sliall require the 
reservation for the signification- of His 
Majesty^s pleasure of any Bill which, 
though not in forai repugnant to the 
provisions indicated in clauses (ii), (iii) 
or (iv), the Governor- General (or (Gov- 
ernor as the case may be) in his discre- 
tion considers likely to subject to unfair 
discrimination any class of His Majesty 
subjects protected by those clauses. 

Exgepiuofs. 

(vii) The iirovisions indicated above 
will be subject to two other forms of 
exception or qualification ; — 

Savings. 

(1) It vill he necessary to save, 
notvutlistanding the ]irowIsions of 
clauses (i). (ii), (iii) and (iv) 

(a) laws vehicle exempt from 
taxation persons not domiciled or 
resident in India. ; 

ih) laws in operation at , the 
df}t{^ of the passing of the Con- 
stitution Act (e.g„ the Criminal 
Tribes Act) ; 

(c) the due operation of the 
Goveri ior-G eneral or Governor 

s])ecia.1 responsibility for the 
prevention of any gi’a.ve menace 
b . to Abe maintenance of peace and 
• ’ , , ' tranquillity ; 

. {(1) the right to legislate in the 

sense indicated in the provisos to 
paragraph 122, 


Exceptions in regard to hounlies and- 
^dtibsidies. 

(2) It is proposed that an Act, 
which, with a view to the encourage- 
ment of trade or ijidustry in British 
India, authorises the payment of 
grants, bounties, or subsidies out of 
public funds, may lawfuHy ri>quire, 
in tlie ease of aiiy Company not 
engaged in India at the time the 
Bounty Act was ]m,ssc<l in the branch 
of trade or industry which it is 
sought to encourage, as a condition 
of eligibility for any such grant, 
bounty or subsidy, that a eompa.in^ 
shall 1)0 incorporated bv or under 
the laws of British India, or 
compliance with such conditions as 
to the composition of the Board of 
Directors or as to the facilities to 
be given for training of Indians, as 
maA’' be prescribed by the Act.^' 


Special provision for ships and shipping, 

(viii) Mhile the foregoing prfwisions 
will go a considerable veay towardis safe- 
guarding United Kingdom shi]'>owners 
against disciiniination in tlieir Indian 
business, these •f>rovisioiis iniist be sup- 
plemented for the shi’ps tljemselyes. It 
is usual ill ad treaties relating to 
matters of commerce to specify not only 
indhudimls and companies 1»iit sUu) ships, 
where it is intended to give rights in 
regard to matters of shipiiing and navi- 
gation. 

There are, moreover, certain points 
which are definitely not covereni o;/ tlie 
general provisions outlined above, e.g., 
there is no provision safeguarding shi])s 
registered in United Kingdom ports. It 
is also desirable to secure the right of 
United Kingdom shipowners to employ 
in Indian trades officers holding United 
Kingdom certificates of competency, and 


*Tliis proposal is intended to give effect 
to the reeonnnendations of the External 
Capital Committee's Eeport, 1925. 


In the ease of companies engaged 
in India in the traxle in question at 
the time the Subsidy Act was passed, 
the genera.] provisions indicated in 
clauses (hi) and (iv) whl apply *, 
and such companies will be eligible 
for such grants, bounties or subsidies 
equally with Indian companies. 




to secure to sucli officers that they shall 
not be subject to discrimination. ■ 
For, these reasons it is , proposed that 
a provision on the followiii^]i’ lines should 
be inserted in the Constitution Act : — 

‘^Without derogation from the 
generality of the provisions as to 
discrimination » ships registered in 
the United* Kingdom shall not be 
subjected by law in British India 
to any discrimination, whatsoever, 
either as regards the sMp or her 
officers or crew or her passengers or 
cargo, to rvhich ships registered in 
British India would not be subjected 
in the United Kingdom/ ^ 

4. The proposals in paragraph 3 re- 
late only to discrimination by legislative 
enactment, in which latter phi’ase is in- 
tended to be included action by any 
person or body exercising delegated legis- 
lative powers. It is intended to expand 
the phrase used in Paragraphs 18 (r) 
and 70 (d) of the White Paper to 
the prevention of discrimination in 
matters affecting trade, commerce, in- 
dustry or ships and, ])y means of this 
special responsibility of the Governor- 
General and Governors, to give them 
such powers as are available to prevent 
discrimination by administrative action. 
It will be realised, however, that the 
provisions relating to legislative enact- 
ments in the sense just described are 
not intended to interfere with freedom 
of contract, or for example, that the 
sti])ulafions relating to companies should 
in any way prevent persons desirous of 
forming a com]) any from making in the 
Articles of the Company such provisions 
relating to their Directors, Shareholders, 
etc., as they think fit, even though' those 
provisions may be contrary to the prin- 
ciples laid down in clauses (ii), (iii) 
and (iv) of paragra]>h 3. 

5. It siionld be speciailv noted that 
the proposal in clause (ii) of paragraph 
3 will not apply to British subjects 
domiciled elsewhere in the Empire than 
the United Kingdom, and, in partieulav, 
will not debar the Indian Legislatures 
from imposing conditions upon, or re- 
stricting, the entry of such persons into 
India. For the grant of protection for 
the citizens of any Dominion, if such is 
desired, India will be free to negotiate 
with that Dominion, and it is intended 


that appropriate provisions should be in-' 
serted in the Constitiitioii Act to the 
effect that a convention to this end con- 
cluded bet^veen India and a Dominion 
would operate to make applicable to the 
citizens of that Dominion the provisions 
relating to British subjects domiciled in 
the United Kingdom. 

6, As regards professional qiialiliea- 
tions, it has been proposed 

(i) that at the least every person 
now practising a profession in India 
on the strength of a British qualifica- 
tion shall be entitled to continue to 
do so ; and 

(ii) preferably that the Constitu- 
tion should provide that no law or 
regulations made in India for the 
purpose of prescribing the qualifica- 
tions for any given profession shall 
have the effect of disabling* from 
practice in India on the strength of 
his British qualification any holder 
of a British qualification. 

I suggest that the Committee should 
consider quite separately the question of 
the medical profession on which I shall 
have sometliing to say in the course of 
my evidence. As regards other profes- 
sions, I see no need for specific provi- 
sion in the Constitution to meet point 
(i), sinee the Governor-General and Gov- 
ernors would naturally withhold their 
assent from any legislation which pur- 
ported to expropriate persons who have 
been qualified in the past. There are 
obvious difficulties v^hieli I have been 
unable to meet in conceding tlie second 
request as it stands. It is clearly 
reasonable that India should be in a 
position to require additional qualifica- 
tions from new entrants to professions 
which are justified by the special needs 
of Indian conditions : for instance, it 
would not be unreasonable to stipulate 
in regard to pilots that, in addition to 
the usual sea-going qualification granted 
by the Board of Trade here, an applicant 
should be required to prove acquaintance 
with the particular tidal waters in India 
in which he proposed to practise as a 
pilot. 

Marquess of Salishtiry. 

15,364. Secretary of State, I should 
■ apologise for the sort of questions that 





I am going to try to put to you, but I 
know you will be tbe first to recognise 
that tbe subject is ^Tery complicated and 
tliat the complication is revealed in a 
very suikir." fcTin in the Memorandum 
which yon have imen good enough to 
circulate f — Certainly I agree it is a very 
complicated questi on. 

15,305. Therefore if I go over ground 
which you think is easily understood per- 
haps you vriil have some pity on the mem- 
bers of the Committee who are not' so 
familiar v-ith the subject as you are ? — 
I hope Lord Salisbury and the Commit- 
tee will also show a reciprocity of treat- 
ment towards me too. 

15.366. I should just like to ask, so that 
the Committee might know, whether the 
Chambers of Commerce of the country 
have seen this Memorandum whieli you 
have circulated to us, because w^e shall 
want to know how it fits on to their 
evidence f — ITo, no one has seen this 
Memorandum except the members of the 
Committee. 

15.367. Not even the Manchester Cham- 
ber of Commeree wdaose representatives 
were here on Friday last ? — No, no- 
body. I can, Iiowever, say that we have 
had many discussions with representative 
people, and T think I am right in saying 
that upon the whole, apart from the'^ de- 
tails. they have Imen in favour of making 
the objects .,tb.at we Inave in mind under 
Clauses 122 to 124 more precise, and that 
is what we have tried to do in the Memo- 
randum. 

15.368. All the Memorandum is im- 
portant, of course, but the most material 
part seems to me to begin with para- 
graph 3. The first sub-pai’agraph lays 
down the general princi]-)Ie of equality as 
betwee)! a subject of His Majesty' in 
India, and a subject of His Majesty in 
tbe TJrtired Kingdom f—The general de- 
claration covers all subjects of His 
Majesty everywhere. 

15,309. Not in the Dominions ; that is 
to be dealt with separately afterwards f 
■ — ^No ; tbe general declaration covers 
every one. 

15,370. But there is a special provision 
about the Dominions later on f — think 
I would put it this way. I would say 
that there is a special provision abput 


British subjects domiciled in the United 

Kingdom. 

16.371. ITlieii w;e come to consider the 
subject matter of discriinioation it is 
dealt v/itli in your Memorandum on its 
legislative side and on its administrative 
side ? — Yes. 

15.372. If I may, I wull take tbe legis- 
lative side hrst. It a,].)plies, as I said just 
now, to British subjects in India and 
British subjects and Companies in. the 
United Kingdom f— British subjects and 
companies trading, etc., in India. yes. 

15.373. It is siib-paragrapli (iii) .of 
paragraph 3 wliich deals 'with the rights 
of British subjects in India other than 
Indians, and then paragraph 4 deals with 
British sul)jeets and Companies in the 
United K'.iiigdom. Let me put it in this 
way : The one deals witli British subjects 
and British Companies, etc., domiciled in 
India, not Indians, and the other wntli 
British subjects and Companies domiciled 
in the United Kingdom, not Indians. 
My object, if I can do so, is to direct the 
Committee, wdth the assistance of the 
Secretary of State, to wdiere we can find 
everything in lool^ing through the Memo- 
randum f — Paragraphs 3 and 4 deal with 
Companies incorporated in the United 
Kingdom or in India respectively, I 
perfer the use of the word “ incorpo- 
rated ” to domiciled. ” The law^yers 
tell me that “ domiciled is rather a 
dangerous exx>ression sometimes. 

15.374. Domiciled is a better word, 
of course ? — Yes. The lawyers tell me 
that the term of art is incorporated 
rather than “ domiciled 

15.375. The Seci’etaiy of State will for- 
give my mistake I think it would per- 
haps help the Committee if the Secre- 
tary of State could explain in a. few 
words wdiat is the difference of treatment 
between British subjects and Com-nanies 
incorporated in India, legislatively I 
mean, and those incorporated in ' the 
United Kingdom. I see certain differ- 
ences such as bounties, for example f— 
As a broad answmr to Lord Salisbury’s 
question I would say that the treatment 
is reciprocal in both eases, and that what 
is possible for the one is possible for the 
other. The basis of it is the basis of 
reciprocity of treatment. 


Sir Austen Climnherlain. 

15^376. Reeiproeity between whom, Bee-, 
retary >of State f—Gonstitutionally, .. I- 
Kiipr>G.se, between' tlie two Govlrnments. 

■ 15,377. No ; we are clealmg with Com-- 
panies^ in paragraphs 3 , and ' 4' ? — ^Tiie 
basis' of our proposals is this : We 
underta'ke that India will not take any 
action against a British Company that' we 
here : do not take against an Indian 
Company. 

' . Marquess . of Salisbury, ' 

15;,37S. Is that the only, distinction f— 

„ Yon aslted ms for. .the' broad answer, Lord 
Salisbury, and that is the broad answer. 

15.379. I nieaii there will be a differ- 
ence as regards bounties ; bounties might 
be given to tlie one and not to the 
other f — I understood Lord Salisbury in 
his question to exclude the question of 
bounties. That is why I said my answer 
was a broad answer. I would prefer, if 
he would, to deal with the bounty and 
tliB' subsidy side of it separately.' 

15.380. Vei.y well. That is perfectly 
fair. But I would call his attention and 
the attention of tlie Committee to para- 
graph (iii) of the Memorandum. Thm’e 
it will be seen that he says as regards 
Companies which are or may hereafter 
be incorporated in the United Kingdom 
and trading in India, “ it is intended 
to prevent^' — I leave out a few un- 
necessary words— ‘ the imposition in 
British India of any discriminatory tax- 
ation or of any statutory disability upon 
any such company, if the incidence of 
that taxation or disability is based 
upon — and then there are four heads, 
naniely, the place of incorporation of the 
Company, tlie doniieile, language., race, 
religion, etc., directors, shareholders, or 
agents or scnwants. Those would be the 
points upon which discrimination must 
not be based under that provision. Then 
if we come to (iv) which treats with the 
Companie.s incorporated in India, the 
]')]irase is that they are to “be deemed 
ipso facto to comply with all the Indian 
laws. Now v/hat I want to get clearly 
before the Committee is what is the 
diiferenee between those two things : 
between the ipso facto compliance and 
the long list of heads which apply to the 


Companies incorporated ,in the .United 
Kingdom . ? — The ■ ' ob j ect . of . ( iv ) , Lord 
■Salisbury, is to enable a new Company 
to' he " set 'iip, .against which diserimina- 
tioii . wmiild not be permissible.. (Sir 
Malcolm Hailey.) The effect of (iv) is 
that . as regards Gornpanies incorporated 
in India or hereafter to be incorporated 
ill India, if any Statute or Regulation 
.aj)plies to- iUi-India Companies which is 
based on domicile, residence a.i.Kl the 
like, then it will be held that the fact 
that persons are British subjects entiiles 
them to assume that they already comply 
mth those requirements. 

15.381. That is under {iv) t — Under 
(iv). 

15.382. And with regard to (iii) 
the real truth is that the list of sub- 
jects recited in (m) seem to me so in- 
elnsiia:‘ that I cannot understand how 
the rvords ipso facto in the second 
paragraph add anything to them ?— (Sir 
Samuel TIoare.) Surely this is the point, 
T.ord Salisbury. The point of (iv) is to 
safeguard new Companies and to pie- 
vent tlie disabilities being iniiicted upon 
new Com|)aiiies that xvould not be legiti- 
mate in tiie ease of old Companies. 

Sir Austen Chamberlain'. 

15.383. Secretary of State, is that 

aiLswer quite correct, becuuse the iirst 
sentence of (iv) runs : “ In the ease of 
a Company which is (or may hereafter 
be incorporated — it therefore applies 
to a Company already incorporated in 
India as well as one which may be in- 
corporated in India future ? — Yes ; 

it safeguards, thougii, both types of Cmi- 
panics so far as tlie future is concerned. 
In th.e case of an mnstiug Coupiany some 
new condition might be isposx^d in India. 
In that case, if it is a British Company, 
the British Company cannot be tlisabled 
from the fact that it does not conmly 
with that new conditioii. 

Marquess of Heading. 

15.384. May I aslc one question upon 
that, Secretary of State f Would you 
mind looking at paragraph (iv) ? Is not 
paragraph (iv) intended to deal with 
Britisli subjects domiciled in the United 
Kingdom 'who may lie acting in relation 
to a# Company wdiicli is or may be in- 
teporated Is not the purpose of that 


to sliow: that ' these .British subjects ■ 
domieilecl in the United Kingdoni vvili be- 
deemed ipso facto to /comply with any 
conditions of the law of the eouatry %— 
(Sir 3£aleMfrh, ''HaUey.^) We have to con- 
sider two types of Company: There is 
the Company domiciled in Great 

Britain which may be trading in 

India. Now the Indian legisla- 
ture could not lay dowm with 

regard to that Company that it should 
be constituted in any particular way. All 
you can lay down with regard to a (hmi- 
pany that is incorporated in the United 
Ivi'ngdoin and is trading in India is that 
it should pay some extra taxation or 
that it should be subject to certain dis- 
abilities on account of the composition of 
its shai'eliolders or DirectorSj and that 
is provided for in (iii). (iii) merely pro- 
vides that if a Company is incorporated 
in tile United Kingdom and trades in 
India» such a Company should not be 
subject to any disabilities on account of 
the fact that it is incorporated in the 
United Kingdom or that its shareholders 
•are of a particular eomiDosilion or class 
or nationality. Then we have to con- 
sider also the Companies which are 
purely Indian Companies, that is to say, 
Companies incorporated in India itself, 
and there tlie Legislature might lay 
dowii particular terms of incorporation 
which might inflict hardships upon cer- 
tain Companies, that is to say, it might 
declare that the terms of incorporation 
should be such that you must have a 
certain proporthm of sliareholders or a 
certain class of Directors. Now the 
effect of (iv) is to say that if the Indian 
Legislature does lay down those rules of 
incorpoi'ation, which, of course, would 
apply to all Companies incorporated in 
India, then it shall be a sufficient com- 
pliance with those terms, that the Com- 
pany shall be held tt> comply sufficiently 
with those terms as to domicile, residence 
and so forth if where the law lays down 
that they must be residents of India or 
the like they are domiciled in Great 
Britain ; it has the same effect. 

15.385. The ipso facto provision 
applies to British subjects domiciled in 
India ? — Yes. 

15.386. Not to the Company directly. 
Is it not for the purpose of protecting 
the British subjects who are domiciled in 
India and are ..either Directors or it may 


be officials of the Company incorporated 
or to be incorporated in India, and the 
provision is ' that these British subjects 
shall be ileemed ipso facto to have eorii- 
piied- with the ' law relating to the. Coni- 
pany. That is what the language implies. 
Is not, that what is meant f — That is to 
protect the Company itself against any 
laiv which declares that the directors, 
shareholders and the like should be of 
a particular composition, and it is in- 
tended, therefore, to protect the Coin- 
pany. 

Sir Austen Chamberlmn. 

15.387. Take a very extreme example 
in the hope that I shall get it clear. If, 
for instance, an Indian law declares 
that, to be mcorporated, in a Company 
of a certain type every shareholder must 
bo resident in India, if he were a British 
subject domiciled in Great Britain, he 
would be held to comply witli tliat con- 
dition ? — Yes, and therefore that is in- 
tended for the pintection of tiu' Com- 
pany itself. 

Marquess of Reading. 

15.388. But the ipso facto pro- 
vision a-j-)|')lies to British subjects domi- 
ciled in India ? — Yes. And it gives them 
a recourse to the Companj^ in conse- 
quence. Otherwise I suggest to you you 
cannot very well make sense of this pro- 
vision, because clearly the words 

ipso facto ap])ly to the British sub- 
ject and not to the Company. 

Marquess of Salishurg. 

15.389. No. (iii) applies to the Com- 
pany and No. (iv) to British subjects f 
— Both apply to Companies. 

15.390. LTnder 3 (vi), there is a very 
proper reservation, whei'e it is a case of 
substances and not of form, giving poorer 
to the Governor-General, is it not ? — 
(Sir Samuel Iloare.) To reseiwe a bill. 

15.391. lYliere he thinks it is likely to 
do a mischief which these i^rovisions 
.against discrimination are intended to 
prevent, if he thinks it is likely to do 
it, even though in form it does not do 

. it, he must reserve the Bill % — ^Yes, when 
he thinks it is likely to subject to unfair 
. discrimination any class of His Majesty^S 
subjects protected by these clauses. 
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15 .,392. And, it applies, to the Governor- 
as well as the Governor- General f — Yes. 

15.393. There are certain savings,' lirst. 
of ail, the proviso, in Proposal. 122, are 
jnst mentioned ‘I— Yes. 

15.394. I do not know whether the 
Secretary of State would like to say 
anything about those proviso. It is at 
the .end' of the first paragraph in Pro- 
posal ,122 ? — It is questions such as the 
alienation of land in the Punjab, and 
questions of that kind that have to be 
specifically mentioned, otherwise it 
would be said that we were disc rinimat- 
ing against .,'a : p,artieular class in the 
Punjab. 

15.395. Those provisos, of course, ought 
to be very carefully studied by those ':\dio, 
iinlike inyseif, are competent to deal with 
them. T,hey , axe very technical and 
difiieult. Then there is tiie question o.f 
bounties. That I think comes under 
paragTaph 3 (vii), sub-section (2) f— 
Yes. , 

15.396. And in the ease of bounties, 
there is . a ' distinction, drawn -between ' ex- 
isting businesses ill India and future 
busim.^sses in India f — Yes. 

15.397. As far as I understand, there 
is to be no condition as to existing busi- 
nesses, no new discrimination as to 
existing businesses, but as to future 
businesses, certain discriminatory con- 
ditions may })e laid down ? — Y'cs ; we 
take as tlie dividing line the date of 
the Subsidy Act. Until a Subsidy 
Act is passed, there can be no in- 
sistence qpon the kind of conditions 
set out in the Memorandmn. After 
that we feel that it is a new chapter, 
and that it .would be restricting the Gov- 
ernment of India too closely to prevent 
its laying'' down these kinds of conditions 
for the Post- Subsidy Act companies. 

15.398. In the future, compliance with 
future conditions may be imposed, may 
it not Y^es ; after the Subsidy Act is 
passed. 

15.399. So that as far as bounties bn 
future businesses are concerned, there 
will be, or may be, discrimmation — 
To the extent of the permissible condi- 
tions that we have laid down. Nothing 
would, of course, dero.gate from the 
Governor-General'S special responsibility 
for safeguarding the position against 
discremination. 


15.400. We are speaking of ieglslatiou 
all the time, of course f— We are speak- 
ing of legislation all the time, certainly. 

16.401. And under the Legislative pro- 
visions, he can ahvays veto, if he likes ? 
— Y^es ; the power of veto remains. 
Constitutionally also, under his special 
responsibilities under paragraph 18, he 
could intervene either in the field of 
legislation or the field of administration. 
There is no distkiction drawn, between Ms 
action in the one or the other. 

15.402. At any rate, to start w^ith, as 
regards businesses after the Subsidy Act, 
then there may be certain discriminative 
conditions imposed, namely, that the 
Company shall be incorporated i>y or 
under the laws of British India or com- 
pliance with such conditions as to the 
composition of the Board of Directors, or 
as to the facilities to be givcm far the 
training of Indians, as nmy be pre^m’i])ed 
in tbe Act. All this may apply io com- 
panies in India as distinct from com- 
panies incorporated in the thiited 
Kingdom — Y'es ; but they will, of course, 
as Lord Salisbury sees, apply to all com- 
panies in India, both British and 
Indian. 

15.403. YYs f — I would also remind 
Lord Salisbury that that is, to some 
extent, a continuation of the existing 
procedure. There have been cases pf 
subsidies given, and there have been 
eases when conditions of this kind have 
been laid down. 

Marquess of Beading, 

15.404. They were laid originally, I 
think, by a Commission of Inquiry in 
1924 f — ; Lord Reading will remem- 
ber it was during bis Yiceroyalty, and tbe 
proposals that we make now are based 
very muck upon the Report of that Com- 
mittee w-hieii was called the External 
Capital Committee. 

Marquess of Salisbury. 

15.405. Tlien I turn for a minute to 
the provisions protecting companies 
against administrative discrimination ? — 
Yes. 

15.406. As I understand, those are 
going to be provided by a slightly 
developed drafting of proposal 18 (e) 
and proposal 70- (d). They are the two 
special responsibility paragraphs ? — Y^es* 
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15/107. That is soj is it not f—Yes^' and 
the reason is that we foiirid that phrase 
comniereial diseriiiiinatioii without 
any addition to it, was not sufficient and . 
tliat you have to .'define it more ' explicitly 
upon the .lines tliat w-’e sug'g’est in the 
middle of paragra|),h' 4 o.f the Memoran- 
dum. For , instance/ wm are informed 
that it is very nec{3ssary to iiiclud'e ships 
by name. 

15.408. It is intended to expand the 
phense used in imriigraph 18 (^) and 
paragraph 70 (cV) of the White Paper 
too — and then follows the quotaticm 

the preverfiion of disei'i mi nation in 
matters affieeting trade, conioieree, in- 
dustry or ships’^? — Yes. The object of 
the change is not to introduce into the 
definition any new feature, but to make 
it quite clear wdiat it w'as intended to 
cover. 

15.409. I -would like to put a question 
to the Secretary of State of a more 
general character. There are no direc- 
toiy wmrds to the Governor-General or 
to the Governor in the proposal as to 
how they are to exercise their special 
responsibility. Tiie whole of the new 
Memorandum on the Legislative side 
deals with the matter in great detail — 
Yes. 

15.410. But wffien we come to the 
administrative side, wffiieh is really the 
more difficult of the twn), the operation 
of the two clauses about special responsi- 
bility is left absolutely vague. I have 
no doubt that is intended by the Secre- 
tary of State, but I should like him to 
tell the Committee, if he will, whether 
he intends the Governor-General and the 
Goveimor to exercise those special 
I'osponsi bill ties on the same lines as are 
provided for the Legislative side in the 
other part of his Memorandum ; or is he 
leaving it absolutely vague '? — Speaking 
generally, my answer would be Yes. We 
do iH»t make a distinction betw'een the 
two ill our minds. As to the indefinite- 
ness of the phrase commercial dis- 
crimination,'^ and the particular w'ay in 
wliicli the Govern or- General or , the 
Governor is to deal wdth it, we have 
really dealt with commercial discrimina- 
tion in exactly the same way as we have 
dealt- with all the other special responsi- 
bilities under paragraph 18. We feel on 
the -whole that it is practically imisossible 


to be ■very explicit and that' the more 
explicit -you become the more 3mu create 
suspicions .on both sides, both .British and 
Iii'dian, and the more likely 3^011 are to 
fi.ncl in' the .long* run that you may r'ery 
wmll have tied the. hands .of the GsTernor 
'i.n a wmy ill wiiieli . his .hands should not 
be tied. But- Lord 'Salisbury wiil see 
that this is one. of the s'pcciai. rcs/.onsi- 
bilities, and vre deal with it just as we 
deal wdth the other ones. 

■ 15,411. I -was going to say, of all the 
special responsibilities it W'ill be most 
■difficult to administer. -lYoiild that be 
true — i do not think I wmuld myself 
sa 3 " so, but it is a matter of oinnion 
really. 

15.412. May I explain "1 — Yes. 

15.413. I Avas very much struck by a 
passage in the Eeport of the Federal 
Stimeture Committee of the Third Bound 
Table Conference wTiieh is very much in 
keeping with the evidence given b^" the 
Manchester Chamber of Commeree^ on 
Friday. The real safeguard against 
administrative discrimination must be 
looked for rather in the good faith and 
common sense of the diffierent branches of 
the executive government, reinforced 
where necessary by the special poivers 
vested in the Governor-General and the 
Provincial Governors.^’ That really, i 
think, interprets the view of the Govern- 
ment in the White Paper, does it not *? — 
I think I Avould certainly say (and I do 
not think ai/yone w-oiild contradict it) 
that the real safeguard with all these 
things is goodivill on b-otl* sides, bul that 
does not in the least lessen the imp.'.rt- 
ance that I a'itach to specific safeguards 
as an insurnnee against anything going 
wrong. 

15.414. But a specific safeguard which 
is the special responsibility of the Gov- 
ernor and Governor-General really will 
not be able to take the jAlaee of the good 
faith and common sense ol' the difiVrent 
persons engaged in it 7—It is a very 
different type of thing, is it n'>t ? It is 
very difficult to compare the Iavo ; they 
are not really in pan materia. I do 
not think I can say anything more than 
I have just said, namely, that goodwill 
is what is going to make everything 
work, but accepting all that, I still say 
that 'Supposing on one side or the other 
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«:ood'will is not. forthcoming, than. I 'think 
these . powers can be very 'effective. 

15.415. You think they can. ■ Let us 
hope it will not take place* but. let .us. 
.put the ease in which there will be a 
responsible CTOvernment, either in a Pro- 
viiiee or in the Centre, who would de- 
cide to exercise unfair administrative 
diseriniination against .British trade. I 
know the Seeretai'y of State .wants to ex- 
clude' trade for the moment, so I will say 
against British Companies.- Supposing 
there, .was'.. 'such, a -case, does -he really 
think paragTaphs 70 and 18, even when 
’they are amended in the way he hopes, 
will be really effective f There would he 
really nothing to be done if the adminis- 
trations were intent upon unfair dis- 
crimination ? — No ; I should not at all 
say tliat. I am not quite clear wdiat kind 
of diseriinination Lord Salisbury means. 
It is very difficult to deal with a ques- 
tion in the general. If Lord Salisbury 
'would give me specific examples of the 
kind of diseriinination he has in mind, 
I think I could sho’w him that the Gov- 
ern or- G-eneraFs intervention would be 
effective. 

15.416. I suppose it wniuld be in the 
po'wer of the Governments either in the 
Provinces or in the Centre to make it 
very difficult for a British Company to 
oiierate in India by administrative regu- 
lations, or even more subtly by instruct- 
ing their officers to put difficulties in the 
way ? — But wliat sort of administrative 
regulations ? Here again I find it very 
difficult tO' convince Lord Salisbury, if 
I do not know wdiat is tlie specific danger 
that he has in mind. Setting aside for 
the moment subtle propaganda, could he 
give me an instance of the kind of regu- 
lations that he has in mind ? 

Marquess of Zetland,] Might I put a 
case 

Marquess of Salisbury.] If you please. 

Marquess of Zetland, 

15.417. The 'sort of case I have 
(had in my mind is this. Sup- 
posing a Provincial Government calls for 
tenders, it may be for the Public Works 
Department, for contracts for. road 
making or building or anything of that 
kind, and supposing tenders are put in 
by both Indian and British firms, and 


■ supposing that .the British .tender' on .its 
merits' is quite obviously the best, but 

■supposing it is. not accepted by the-. Pro- 
vincial Government., ■ but a tender by u 
purely Indian firm is accepted, it - seems 
.'to .me that that is the sort of case of 
discrimination, wffiieh might mine. Would -.. 
' the Governor in, those, eircumstanees, .be ■ 
justified in calling for the tenders, ex- 
amining them and 'saving . on the, 

. merits of the case, it is quite clear that 
. the. tender put in by, the,. British firm .is ., 

■ the- most advantageous to . the ' Provincial . 
Government and for that reason, and 
for that reason alone, laying down that 
the British tender woiM have to_ be 
accepted ? — Certainly, if it was a serious 
ease. I could quite imagine that there 
might be doubtful cases, in which it was 
very difficult for the Governor to eonvinee 
himself that the tender had been given 
we will say, on racial lines, but if it was 
a serious case, then I should say, it 
would be the duty of the Governor to 
intervene. 

Sir Austen Chamberlain. 

15,418. Suppose ^the Governor found 
that tenders were awarded to Indian 
firms, irrespective of price, I suppose jsmu 
would hold that that was discrimination, 
and that the Governor should interfere! 
— I should think certainly, in a ease of 
that kind, the Governor wTjuld^ demand 
an enquiry and would satisfy himself or 
not satisfy himself that there had been 
diseriinination. If he w'as satisfied that 
there had been discrimination, he would 
iiitervene. 

35,416. Take the ease where, tenders are 
not called for publicly, but where' it is 
alleged that the Government, having 
botii Indian and British firms wed fitted 
fco. tender, calls for tenders from the 
Indian firms only. Would that be an 
occasion for the Governor to act 1 — I 
would certainly say it would be ^ a case 
for the Governor to hold an enquiiw and 
satisfy himself whether or not there had 
been discrimination. 

15.420. If he found there had been dis- 
crimination, he wmnld cancel the con- 
tract f — I could not liear. 

15.421. Would it be within his power 
if, as a result of the enquiry, he found 
there had been discrimination, to cancel 


30G 


the ' contract !— His ' power ,'is iiniimitecl ■ 
and uiideiiiied. 

15,422. Could he hold up the contract 
pending an enqiiiry,,f— Yes. ; . ■ 

Marquess of SalMmry, 

15j 423. I think one can see that if the 
Government considered nothing but 
tenders from Indian Companies, the 
Governor might inteiwene, but, if it was 
a ease not quite so blatant as that, but 
where the Indian Government obviously 
pi^efeiTed on several occasions an inferior 
Indian tender to a better British one, do 
you think it would he practical, as a 
matter of fact, for the Governor to inter- 
fere 1 — I think it must depend upon what 
importance the Governor himself attaches 
to the particular ease. I can quite 
imagiire (in fact I admitted it just now 
to Lord Zetland) that there may be very 
difficult borderline eases, in which it 
would be difficult for anyone to say 
whether this or that tender had been 
accepted for this or that reason, but I 
am assuming that where it really %vas a 
case of serious discrimination the 
Governor would certainly have his atten- 
tion called to it. These are not the things 
that bap]Km without any])ody knowing 
about them at all, and in that case, the 
Governor should intervene. 

Marquess of Zetland, 

15.424. The position of the Governor 
would surely be a very difficult one in a 
ease of that kind, would it not ? — That 
is a matter of opinion. We can all give 
an equally good opinion on a point of 
that kind. 

Mr. ZafruUa Khan, 

15.425. What would Lord Zetland, pro- 
pose on that ? — Perliaps I might follow 
up Mr, Zafnilla Khan^s question. I do 
not know what Lord Zetland would pro- 
|)ose as an alternative 9 

Marquess of Zetland, . 

15.426. I beg your pardon ? — I do not ; 
know what Lord Zetland 'would suggest 
as an alternative. 

Marquess of ZeUand-,] I am not at the 
moment suggesting any alternative.,.;! 
am discussing the . proposals of the 
Government. ■ ' ' ^ , 


■Lord Mutc'hison of Montrose. ^ 

15.427. Secretary , of , State, Lord 
Salisbuiw suggested just, now that if 
tenders would put out to Companies 
domiciled in India, and, the Government 
excluded companies from , Great Britain, 
■it. would be a ' fonn of- discrimination, but 
surely an Indian Government might well, 
in .■ order .to , get over iineniplo 3 mieiit, offer 
tenders to Indian, Companies and exclude 
British Companies f— -I do n,ot think any- 
body is ■assuming that in, every .public 
tencier in India British .Companies from 
here would' necessarily tender. That does 
not happen now. 

15.428. ' British Companies in India cer- 
tainly, but Lord; Salisbury’s point rather 
was British Companies in Great Britain^? 
— I did not take it to be so. 

Mai'quess of Salishimj.'] I did not 
mean that ; I meant British Companies 
in India. 

Sir Austen Chamberlain. 

15.429. To get your xjosition clear. 
Secretary of State, as I understand, you 
do intend to prevent, and believe you 
have taken the proper measures to pre- 
vent, improper discrimination between 
two companies incorporated in India on 
any ground of race f — Yes. 

15.430. But you would not treat it as 

an improper discrimination, as I under- 
stand your White Paper, if the Indian 
Government, to encourage the growth or 
creation of an industry in India, placed 
an order with a company, whether British 
or Indian, ineorporated in India, and, 
impartially as between those but 

excluded companies established elsewhere, 
even though they were established in the 
United Kingdom f — Certainly I should 
not regard thaf as discrimination. 

Mb, joT Attlee, 

15.431. May I follow' that question up f 
Would you regard it as discrimination if 
a Provineiai Government restricted its 
tenders to companies operating in its own 
Province ?~~I think it must be a ease 
that must be judged on its merits, but 
my uninstructed view at the moment 
would be that it need not necessarily be 
discrimination any more than it is dis- 
crimination in the case of a great local 

, authority here giving a preference to 
industry within its borders. 
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Mr. M, B. Ja^alcer. 

15j432. Is tlie Secret aiy o£. Slate aware- 
that at the p re seiit moment the policy 
of many ProAniicial Governments is - to- 
purchase th.eir stores from iiianufaetories 
established iiruler their own supervision f 
For instance, the Punjab Government 
buys its stores from places whieli' are 
under the direct, supervision 'of ■■'■the 
Punjab, .Government, and .in,., v/hieh those^ 
articles .are., manufactured f-— I think that' 
is so.' ■ ■ 

Dr. Shafa'’at ' Ahmad Khan. ' " 

15.433. Otb.er Provinces do the same, 

I think f — Yes ; tliat is not the kind of 
discrimination that we are contemplating 
in these Proposals. That is something 
ditferent. 

Sir Ah^yaf Mydari. 

15.434. Then that would not be im- 
plied in making incorporation of com- 
panies Federal f— It all goes to show, Sir 
Akbar, that those cases must all be 
jud'ged upon their merits, hut, generally 
speaking, I can see no objection to a local 
government giving preference in certain 
cases to works of certain kinds. That is 
not the kind of diseriniination. that we are 
attempting to meet and to protect our- 
selves against in the Proposals. 

Mr. M. B. Jayaker. 

15.435. This is what you mean, Secre- 
tary of State, four lines below : It is 

not intended i:o iirferfere wdth a freedom 
of contract*’ ? — No, Mr. Jayakcr, that is 
a s^ejsewiuit different point. For instance, 
peoplf3 e^miing iiito a partnerslnp, or dro.W“ 
ing uf) Articles of Association ; it is all 
tlud «niii'gory of eases that we have in 
mind tliere. 

15.435. Y(»ii do not mea,n to refer to 
the freedom of contract of a Provincial 
Govco’imient to enter into a contract with 
a maiiufaetnring company on such terms 
as the Provincia] Govermnent likes. That 
would be included in it, would it not I — 
No. This was another category of cases 
that we had' in 3nind. 

Marquess of Reading, 

15,437. I want to be elear^ if I can, , on 
the matter of so-called discrimination, 
which is to be permissive, that is to say, 
it applies only to companies incorporated 


after there has been some law granting 
a bounty or a subsidy ?— Yes. 

■ ■ 15,438. A's I understand „wbat you pro- 
pose here, the only exception to be made 
to your general rule against discrimina- 
tion is that in regard to ^-‘.uiipaiues not 
yet incorporated in India, if tliey do 
become ineorpoi'at(Hl in India a tier the 
granting of the ]>ounty and subsidy, and 
for the purpose (^f getting the benefit of 
that bounty or subsidy, then they may 
be made subject to ti'iese conditions, that 
is, putting it briefly, to the rupee ea'pital, 
to the number of directors and also to 
facilities for training of Indians. Those 
are the only exceptions you make, are 
they not ? — Yes, with this one reservation, 
the company need not necessarily become 
incorporated in India. The phrase we 
use is, company trading in India.” 

16.439. Yes, but I thoiight one of the 
conditions was that it must be incor- 
porated in India f — No, that is not so. 

Sir Phiroze Sethna.] But if it is to get 
the benefit (d' a,uy bounties. 

Marquess of Beading.] If you look at 
the beginning of paragraph (2), where 

you are d'ealing with the conditions 

—It is for a new Company, Lord 
Reading. 

15.440. i said so. I said a Company 
incorporated after the grant f)f a bounty 
or subsidy f — Yes, that is right. 

15.441. That is wimt I wan purting to 

you, Tliose three conditions applv f — 
Yes, ■ '■ 

15.442. That, I undei’stand, is only 
done for one purpose ; that is to say, 
when in India tliere hr.s Iseen, a grunt: 
of a bounty or stihsidy wliich woukl apply 
lo all Companies finding in India and 
iiicorporatecl in India, it is"' to j>revent 
Companies coming and incorporatijig 
themselves in India for ilm purpose of 
gel ting a bounty or su])sidy that tliese 
three conditions are imposed 1 — Yes, 

15.443. I may remind you f.hat that 
was the very question wbicii vras raised 
with the Manchester Cliam])er of Com- 
merce and that was the miestion which 
was put to them, gind they agreed that 
that was not unreasonable f — Yes, I was 
much intei’ested in their answer ; I was 
not surprised at it : but this, generally 
speaking, is the proposal that was made 
by the External Capital Committee, and 
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1 tirlnk during the last two or three 
years in our discussions it has been 
generally accepted, anyhow by a great 
many ] 3 eople. 

15,444. They 'gave these answers ' to 
Questions 15,270 and 15,271 quite defi- 
nitely, that they did not regard it as 
unreasonable. The only other point that 
I wanted just to ask you about, because 
it is to some extent new, it this.^ It is 
w-ith reference to ships and shipping. I 
do not wnnt to go into it in any detail. 
The substance of your expansion of the 
meaning of the term '^Discrimination” 
is so as to include ships and shipping 
and British sailors, from captains down- 
wards, wlio are trading in those ships, 
so as to give them protection. That is 
the object of it, is it not — The object of 
it is not to include any new (categories. 
We had always intended to include ship- 
ping, but the lawyers told me (T do not 
know whether Lord Reading will confirm 
their view) that a ship has a curious 
entity in the field of law ; it is neither a 
person nor a Company, and you . can do 
things Y/ith sliips that you cannot do 
with i>eoples and Companies : therefore 
yot? must numtion ships by name. 

15.445. You have really only expanded 
the iarignage for the purpose of making 
clear the interpretation that must be 
]")ut upon it ; it is nothing more than 
that f-'-Nothing more at all. 

Lord liankeillotir, 

15.446. Only one or two -points, Secre- 
tary of State. In paragraph 5 you say : 
'^It is intended that appropriate pro- 
visions should be inserted in the Con- 
stitution Act to the effect that a Con- 
vention to this end concluded between 
India and a Dominion w-ould operate to 
make applicable to the citizens of that 
Dominion the provisions relating to 
British subjects domiciled in the United 
Kingdom.^ ^ Am I right in supposing 
that by such a Convention between India 
and the Dominion these paragraphs 
already relating to the Uni ted Kingdom 
could be embodied as a -whole, but neither 
with addition nor subtra.ction ; th^y 
could not make the position of a 
Dominion more or less -favourable than 
that of the United Kingdom f— T should 
not like to say that an agreement be- 
tw^een India and a Dominion must 


necessarily, take exactly this ' form. , We 
were anxious, however, to put in an en- 
abling clause tO' show that Ave should , 
welcome the accession of Dominions pro- 
vided that India and the Dominions 
agree upon these lines. It is more in 
the nature of a pointer than a definite 
condition that they can only accede 
upon this or that explicit term. 

15.447. But •vwid it' be . p.ossible to 
give the Dominion or to give the United 
Kingdom preferential, treamtent in such 
Conventions f — I can imagine that India 
might make different agreements mth 
different Dominions ; but what we w-ere 
anxious to show was that this was the 
pattern agreement so far as reciprocity 
goes, in our view. 

15.448. Y'ou will not suppose I am sug- 
gesting it as at ail likely, but take a 
possible instance. Could they make a 
rcKuprocai agreement with the Irish Free 
State to the detriment of the United 
Kingdom f — We are not dealing, of 
course, wdth tariff questions now, and 
offhand I cannot think of what kind of 
agreement of that kind they could make. 
Lord Rankeiliour, if you take the basis 
of the agreement between Great Britain 
and India, the basis of full reciprocity, 
I do not see how any Dominion eoukl 
get a better agreeinent than that. 

15.449. Ko, I do not want to argue 
the merits ; I was upon the construction 
of it more or less. The words say that 
a Convention might operate to make 
applicable to the citizens of that Do- 
minion the pi'ovisions i^elating to British 
subjects domiciled in the United King- 
dom. Those words on the face of them 
might be construed as meanin,g those pro- 
visions and no more and no less 1 — They 
could not mean that ; it is not intended 
to mean that. It might mean less, but 
I cannot contemplate it meaning more. 

15.450. In fact those words would ex- 
clude its meaning more ? — Ko, the words 
W()uld exclude nothing, but I cannot con- 
ceive of any agreement that would mean 
more. 

15.451. I do not want to pursue that 
further. Then I have got a little diffi- 
culty in construing sub-paragraph (vi) 
of -paragraph (2). Sub-paragraph (vii) 
begins by saving that Tlie pinvisions 
indicated above will be subject to two 
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other forms of exeeption or qualifica- 
tion ” ; that isj among others, sub-para- 
graph (vi) will be subject to two foims 
of exception or qualification ? — Yes. 

15.452. Then when you come to para- 
graph ,(2). it reads as follows — I am leav- 
ing out words which are in a sentence 
ill a bracket: ‘‘It is proposed that an 
Act, which, with a view to the encourage- 
ment of trade or industry , in British 
India, authorises the paj'ment of grants, 
bounties or subsidies out of public 
funds ’’ ; then it says : “may lawfuly re- 
quire — then I leave out other words — 

“ or eonipiianee with such conditions as 
to the composition of the Board of 
Directors or as to the facilities to be 
given for tra.ining of Indians, as may be 
prescribed by the Act.^’ Now what I 
want to kn<nv is whether, supposing a 
Bill or an Act prescribing such com- 
■plinnee is deemed by the Governor- 
General to be contrary' to sub-paragraph 
(vi) above, which is going to prevail — 
Sub-paragraph (vi) is unlimited. 

15.453. Snb-paragraph (vi) is un- 
limited and will certainly prevail over 
these ivords about compliance, etc. ? — 
Yes, it will. 

15.454. The only other thing I want to 
ask is this : Having regard to the 
great complexity of this subject, would 
it be possible for the Secretary of State 
to bring up in a prop«3r legal draft the 
provisions embodying these proposals, 
before the Committee reports f- — I should 
not like to give the pledge ofihaiid, but 
I will do my best. 

Sir Joseph Nall 

15.455. Would you refer to sub-para- 
graph (iii) ? I think you have made it 
clear that that reference to the British 
subject was to avoid discrimination 
against a Company which happened to 
have any British resident or person 
domiciled in Great Britain on its Board 
or as a shareholder. Under this sub- 
paragraph (iv) such a Company having 
®ne or more United Kingdom subjects 
fissociated with it wmuld be regarded as 
complying with Indian laAv. Turning to 
paragraph (2) as an exeeption, is it not 
the case that the bounties and subsidies 
to which paragraph (2) refers would be 
withheld in the case of a new Company 
or could be withheld in the ease of a new 


Company which did have one or two 
United Kingdom persons on it f-— Yes, 
that could be so. 

15.456. Therefore that would be a dis- 
crimination Yes. We have drawn 
attention to the exeeption that it would 
mean. 

15.457. I take it that this paragraph 
(2) is explaining what it meant by pro- 
posal 124 f-— Yes. , ' 

15.458. Is it unreasonable to suggest 
that proposal *124 does in fact open up 
a new channel to discrimination ? — Uo, 
it does not ; it goes on with the present 
system. There are Companies now in 
India — I can reeah one, a F’ying Com- 
pany, that receives a subsidy and in 
which conditions of tliis kind do exist. 

15.459. That no United Kingdom resi- 
dent should be associated with it in any 
way ? — I would not say that, but that 
the capital sliould be a Rupee capital ; 
tlie Company should he incorporated in 
India ; the Directors would be such-and- 
such, and so on, just exactly as we do 
here with the Imperial Airways 
Company. 

15.460. I quite appreciate the inten- 
tion as indicated just now in answer to 
Lord Reading, but do these words not 
in fact enable a diHcri.'ni nation '.to be 
drawn between two new Companies, one 
of which may be wholly Indian ; the other 
may be Indian in general but may in 
fact include one or two United King- 
dom residents f — (Sir Malcohn Maileij-) 
The intention is that as regar-Js new 
Companies all that the Legislature would 
say is that in order to earn a bounty or 
a subsidy you should have a certain com- 
position of capital that is to say. Rupee 
capital, and that your Directorate should 
be of a certain class. It would not ex- 
tend to tlieir being able to debar the 
Company from eligibility on the ground 
that they contain some proportion of 
British capital or a certain number of 
British Directors. 

15.461. I appreciate that intention, hut 
my point is that the ]\Temoran{lum does 
noi say so. Under the M^miovandum 
paragraph (2) distinctly cancels the ipso 
facto, provision in paragraph 3, sub- 
paragraph: (iv), so far as bounties are 
concerned in the ease of new Companies. 
It may be a mistake, but I put it to 
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the Witness that as the Memorandnni is 
drawn and as proposal 124 is drawn they 
do in fact enable thal dise.rimnation as 
to domicile oi; birth to be enacted here- 
after ? — (Sir Samuel Jloare.) They do, 
and accept that and the Manchester 
Chamber of Connuercc accepted it last 
.Friday. 

Sir Jose])]} NaJI.1 With great respect, 
1 do not think tlie Manchester Cibamher 
of Commerce witnesses last Friday 
nnderstood this discrimination which I 
am endeavonring to indicate is now 
possible. 

Earl of Derby.] No, I do not think 
they did. 

Sir Austen Chmiherlam. 

15,462. As I nnderstancl, Secretary of 
State, if it is the ease of a new coni- 
pany incorporated, not doing’ business in 
India before the Subsidies Act passed, 
the Subsidies Act might say that to earn 
the subsidy not only must the capital 
he rupee capital and the company incor- 
porated , be incorporated in India, but 
that every shareholder must be resident 
in India or domiciled in India, and 
every servant and director of the com- 
pany domiciled in India. ? — Sir Austen^s 
question was dealing only, ^vas it not, 
■witli new’ companies after the Subsidies 
Act -t 

15,403, Yes ? — As our proposals stand 
now, there could be discrimination «'f 
that kind. 

Marcpie.ss of J-teadlny.] Is that so ? 1 
am very ani^dous to understand it, because 
if it is it would make a veiy gTeat 
difiVimice. As I understood it, the only 
point of co:ee]>tirm is as a condition of 
eligiliiiity for the grant of subsidy o;‘ 
thi’ce conditions may be im- 
posed, fmt none of those conditions im- 
po.ses, first of all, that all the share- 
lioldei's must he Indian : so ia.r as I have 
understood, although I agTee that there 
is no provision as regards the number 
of directors, I have ahveys understood 
hitherto that the provision has been 
with regard to the number of directors 
a reasonable number, and certainly has 
never been held to include all the 

directors. I agree there is no con- 

dition of that kind. I thought it was 
going to be cleared up. 


Sir Joseph Nall.] Would Lord Head- 
ing allow* me to put it in this way f — 
The ipso facto provision in rcu’agrapli 
(3), 'sub-paragraph (iv), relates to the 
birth, colour, creed, and so ou, of an 
individual. Paragraph (2) at tln.‘ 
bottom of page 5 says lliat tiiat shall 
not apply in the case of bounties to new 
companies. 

Marquess of Beading.] I do not under- 
stand it to. 

Sir Joseph Nall.] Or it need not apph'. 

Mai qu ess of Beading.] I do not under- 
stand it so, ])ecause, if you look, the pro- 
msion that vre were referring to about 
the ipso facto provision is in the case of a 
company ■which is or mnj hereafter be in- 
corporated in India, so, prima facie, it 
■would apply to that. Then, of course., 
you get to what we call the exception 
clause ; that is the one relating to the 
grant of bounties and subsidies, but the 
only pro-vision with regard to that is as 
to the condition of eligibility for a grant, 
bounty or subsidy. To that extent it is 
an exception. 

Sir Austen ChamBerlainu] That excep- 
tion is that ail the directors are Indian 
and all the shareholders are Indian. 

Marquess of Beading.] From the time 
this has been introduced there has been 
no question of all the shareholders being 
Indian. 

TFifimsa.] What we have in mind sre 
the recommend ations of the External 
Capital Committee which reported in 
1925. I could have copies of it eiieulated 
to members of tlie CommiP-ee ; if 
they V'ill refer to it, they will Uml, on 
page 16, that these are tlie condition's 
that were recomriieiuled by the Cmn- 
mittee, and these a.re tiie imiidititms we 
our.selves have in mind : (1) Heasomible 
facilities to be granted for the trading ci 
Indians ; (2) in the case of a puMne com- 
pany that it should Ixe formed am.l regis- 
tered under the Indian Companies Aet ; 
(3) that it has a share capita], the 
amount of which is expressed in the 
Memorandum of Association in rupees ; 
and (4) that such proportion of the 
Directors as Government may prescribe 
consist of Indians. 

Sir Austen OhamBerlain. 

15,464. The Secretary of State will ob- 
serve that he has omitted the qualifying 
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adjective “reasonable” from .'before 
“ facilities.” ' It'. may \ be only an over-' 
sight and' that there is nothing to", say- 
a proportion of the -Board of directors. 
He says they may make what rales 'they 
like al30iit the composition of the Board 
of Directors % — Yes ; I think that may be 
an error in .drafting. .In .any ease, Sir 
Austen will see that ' these ' : conditions are 
not conditions, in the' air,, but they must ' 
be .'speeifiealfy - prescribed in the ^ actual 
Subsidies Act. 

. 15,465. . Yes.. I have been -.very much 
: alarmed, uibout .the possible' abuse of these 
subsidies in conse'quence of certain ques- 
tions put in the proceedings before this 
Committee ; and therefore I think it is 
very 'necessary that the Government 
should express their meaning precisely ; 
and that we should have, if we can, the 
exact terms in which they mean to grant 
this liberty ! — I will certainly take note 
of what Bir'^' Austen has just said. 

Sir Joseph NalL 

15,466. I do not want to prolong the 
proceedings ; but I do want to ask tlie 
Secretary of State, finally, this : If (iii) 
and (iv) definitely mean thal a person 
born or domiciled in this country is, for 
rile purpose of the new company men- 
tioned in sub-paragraph (iv) definitely to 
be regarded as complying •with a provi- 
sioii relating to Indians, then it would 
s<fem that that (iv) ipso fact provision 
definitely has cancelled this sub-para- 
graph wliieh sa3^s : The provisions in- 
dicated above will be subject to two 
other forms of exception or qualification ” 
one of which is that in relation to ex- 
ceptions in regard to bounties and snl)- 
sidies the provisions of sub-paragraph 
(iv) shall not apply. I do not want to 
]>ursue it, but , I hope the Secretary of 
State will be good enough further to re- 
view tliis Memorandum, as apparently, the 
intention of the Repoi^t he has just read 
to the Committee is not, in fact, referred 
to or embodied in the Memorandum 
We might make a reference to the Re- 
port of the Committee perhaps before we 
settle it. 


special provision as regards bounties and 
subsidies f — Exactly ; that is what I ha-Y(' 

said. 

Sir Eegimld Craddock; 

15,468. There is only one point \ 
would like to put to the Secretai-y c f 
State, because I do not quite under- 
stand what is covered exactly. I will 
ask him to look at paragraph 3, sub-para- 
graph (ii) (h) of the Memorandum. 
Hitherto the discussion has been chielly 
on the effect of the bounties clause, but 
at the present moiiient, or when thi- 
- Constitution Act is passed, will it be pos- 
sible for the Indian Government to re- 
quire the companies incoiporated in the 
United Kingdom, sterling companies, to 
convert themselves into rupee companies 1 
There are many sterling companies hi 
England now who are trading in Indiii 
in one form or another. Will it be posy 
sible for them to be required to convert 
their capital from sterling into rupees 
— ; and I cannot see, even if the 
Federal Government wished to do that 
how they could do it. If Sir Reginald 
Craddock will look at sub-paragi^aph (in) 
he will see that any attempt of that kind 
would be idtra 

15,461). Would it be a statutory dis- 
ability based upon domicile because an 
Indian Company incorporated in Inaia 
would have rupee capital as a matter ot 
course Anyhow, I think it is thoroughly 
well covered in the Memorandum. If it 
is not, it would be certainly covered in 
any Act of Parliament. 

Miss Pickford. 

15,470. If in any future Subsidies Aet. 
which would hiy down certain conditions 
such as are outlined both in the Memo- 
randum. and in the Y'hite Paper, 
supposing one of those conditions; were 
that all the directors had to be of 
nationality, would not then that Act oe 

.. .. . . ...... — T think it 


in itself 
might be. 


diseiiminatory f — I , 

It would depend upon the 
the Act. Jf were, ot 


course notliiiig derogates froKi tlie powei 
of the Governor-General and tne Govp 
: nor to intervene in their field oi special 
responsibilities. 

^ 15,471. Therefore, if it were held 'to be 
15,467 . May I ask the Seeretary pf ; discrimmatory, all the pther protecmon| 
State whether the ipso facto clause/by its as . to discriminatory legislation won a 
terns means that it is subject to the once apply ^ — Yes. " 

L109BO W' 


Mr. If, Ii, Jayaher. 
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' Marquess of Salishup^, , ^ 

lD-y4'^2. I only want to ask the Secre- 
tary of State this question. lie and I 
agTeed how very eompiicated this matter 
vf8s at the beginning. I am sure the 
(Jomiaittee, if I may say so, would very 
umeh appreciate it if he could let us have 
tlic actual draft of the sort of clauses he 
contemplates — the bounty clauses, Lord 
Rankeiliour lias already suggested it to 
him f — Lord Eankeiilour asked me a 
siinilar question, and I said that at some 
Time or other I would certainly try to 
I could not do it offhand. 

15,473. Perhaps you would consider 
that, would you f — Certainly, 

Sir J ohn ‘ Wardia lo-Hdilne. 

,15,474. The questions I specially wanted 
t.o. ask the. r Secretary of State are those 
w’hich.Mve been partly put by Sir Joseph 
Nallj and I understand that Sir Samuel 
ig; going to reconsider Clause (2), in 
wlaieh ease I will not pursue that matter 
auy.iJfurther ‘f-rrYes ; but do not let us 
taikj’i^bout a clause here. We are dealing 
Memoran4u^? i should like to 
make, it quite clear that what we are try- 
ing to do in the Memorandum ijS^j^ot to 
set out a series of clauses of an .Act of 
Pftriiament, 'but to show the Committee 
our Jnitentions. Those being our inten- 
should then hope to put them 
into^ Statutory form in due course. 

;.15,475. I am sorry ; I used the wrong 
wmrdHyrken I, said “clause.” If you are 
g«>ing to reconsider that question of 
direeljprs and reasonable facilities, I do 
not wmnt to carry the matter any further. 

I .wanted, however, Secretary of State, to 
ask you... a question z^egarclixig the re- 
ciprocal part of the Memorandum which 
iH contained in, .sub-paragraph (v). I do 
not desire to . raise any objection to it, 
except to ask you whether you have con- 
sidered in exactly this form it is actually 
equal in its eifect. For example, what is 
i.u my mind, is this : Is it not possible 
1-hat in this country it might be neces- 
sary, , say, Jn the case of companies which 
make armament's, to stipulate that such 
<5ompaiues making armaments, and at the 
same time perhaps making other kinds of 
. steel , or iron work, might have to be 
British companies domiciled in this eoun- 
wqpld be a natural' eohdition:, ' 


I suggest, to set lip y but is it not' possible 
■that' India. ' might' say that .these com- 
panies, because , this '/'exists in Great 
Britain, should be barred from tendering’ 
for ordinary , materials ' in India ? I do 
not know whether it has oeeiiiTed to you, 
but it. seems to me there is a pos:^-ibIe 
loophole there. I only suggest it 7—1 
will take note' of what Sir Join}' 
Wardlaw-Milne' has. just, said. I tiiiiik 
it is a point ,niy , advisers .have had ,iii 
mind. It is not new to me, but.,! will 
keep it in mind. 

15,470. I only ask for informatio-.u;.,,.' 
because I regret to say I am very. ignor- 
ant about it, but I take it paragrapli 5 
is an entirely new proposal as regards 
the position between India and the Do- 
minions Which paragraph ? 

15.477. I do not refer to immigrants 
from the Dominions so much as to the 
position of Dominion Companies, or com- 
panies trading with India domiciled in 
the Dominions. As I understand tliis, in 
future whether they will be allowed to 
engage in the trade of India will entirely 
depend upon the agreement between the 
Dominions and India “if— -The Dominions, 
of course, are equally entitled with any 
British Nationals to the general protec- 
tion against discrimination and dis- 
ability. In the ease, however, in which 
Great Britain, from the fact of its long 
association with India, is receiving for 
itself reciprocal treatment with India 
there we felt that it was a matter of 
negotiation between the Dominions and 
the Government of India as to whetliei’ 
they should receive the additional ad- 
vantages of reciprocity or not. It is 
therefore for the Dominions to negotiate 
agreements with India either upon the 
lines upon -whie]} w^e are maldng this 
agreement or upon other lines. 

15.478. But in each case, it would have 
to be a separate agreement f — ^Yes. 

Mr. M, E, Jayaker. 

15.479. May I point out that what you 
are doing in that part of the memo- 
randum is in complete accord with the 
Beport of the Second Bound Table Con- 
ference at page 57 ? — That is so. 

, 15,480. Where it is stated : “It will 
Be for the future. Indian Legislature to 
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deeicle, whetlier and to- what extent such' 
lights should be' 'aeeordecl to others than' ■ 
■.iiidividiiajs ordiitarily resident in . the . 
United Kingdom or, '.eonipanies registered 
there, subject, of course, to similar rights 
being accorded to residents in India and 
to Iiidian Coiiipaiiiesd^ Yon' ai’e nowhere 
departing from 'what was' at one time the 
iinderstaiidiiig at the Kniind Table Con- 
:ferenee f— That is so.. ' 

' Mr. Za-fmlla Khan,]. Except' in one. 
pa,rtieular, to. /which , attention' . will ■ be ' 
d:ra,wii,",f : ' ■■ 

Sir John Wardlim-Milne. 

15,481. am not suggesting you are 
(lejiarting hi any way from the Round 
Tablo Conference, hut I was particularly 
iatei*csted in what was to be the position 
of the Dominions : and the Round Table 
Conference, if I may say so, with great 
respect, does not perhaps aifect their 
views of the matter. I only wanted to 
know whether this was a new prop(>sal '? 
—I do not want to be pedantic about 
words. It is not a complet(‘ly new pro- 
posal ; it is a proposal that we have dis- 
cussed a good deal v/itliin the last two 
»n* three years, 

^ 15,482. On paragraj)!! 6, you mention a 
difficulty of which you give an illustra- 
tion at the end, about prescribing addi- 
tional qualifications for new- entrants to 
professions ; but does not the word 

qualideation '' really cover your diffi- 
culty ? If qualifications could be estab- 
lished, the fact of a local knowledge of 
some sort being required, whatever the 
profession, would operate equally with 
anybody who applied, would it not ? The 
qualification clause appears to me to 
cover it ? — The point in our mind was 
this : In certain eases, the British quali- 
fication wrould not be sufficient in itself. 
Take, for instance, the case of an 
accountant. It might be necessaiy for 
an accountant to have a certain know- 
ledge of Indian Company Law. It would 
also be necessaiy for a pilot to have, not 
only a knowledge of seamanship, but also 
a knowledge of the tidal waters in which 
he was acting. It might also be neces- 
sary for a Mines Manager to have , a 
knowledge of the Indian Mining Legis- 
lation. It is cases of that kind that we 
have in mind. 

himm > ■ . 


• Sir John WarclJaw-^Milne^] I thought 
perhaps the basic quali fication w’ould 
eovei* all applicants and the rest would 
foUow, but I do not press it. I see your 
difficulty. 

■ ■ Marquess of Beading, 

■ 15,483. May I ask . ,a .-question upon 
that ? I notice the "words are veiy wide 
in paragraph 6, the paragraph to wdiieh 
Sir John Wardlaw-Milne has called 
attention. ^Mt is clearly reasonable that 
India should be in a position to require 
additional qualifications from new^ en- 
trants to professions wdiieii are justi- 
fied by the special needs of Indian condi- 
tions.” Does that language apply to 
the Bar f The language is wide enough 
to cover it ? — As Lord Reading knows* 
the position wdth regard to the Bar,^ t 
think, is that no English banister has 
the right to practise in India at all. He 
has first to be made an advoeafe kiku® 
then he has to get certain other qualifica- 
tions f — (Sir Malcolm Hailey, ) The High 
Courts merely admit barristers as advo- 
cates who comply with certain condi- 
tions such as having studied in chambers. 
They that under their own powers. 

15.484. That applies to all Member^" ^ of 

the Bar, or the Legal Profession. R 15 
not especially applicable to the English 
Barf — (Sir Samuel Hoare,) It ' does 
exactly what we have, in mind here it 
adds something to an English qualifica- 
tion. ’ ■ ■ 

15.485. It is not intended to do'^inore 
than that ; there have been questions dis- 
cussed at considerable length about that f 
— I do not follow how that diifers;’ from 
the cases I have just given about the 
pilots and accountants, und so on: "' In- 
each case, something mof C’ is required in- 
India than would qualify the partieulaT 
professional man here. 

Lt.-CoL Sir H, Gidney^ 

15.486. It is not so in Medicine f--I 
was dealing with cases like those I men- 
tioned. 

Sir Hubert Carr, 

15.487. Might I put a further qiiestioB 
to the Secretary of State on that because 
it IS of such tremendous importance to 
the British professional man in India^ 

1st 


and it seeiUK to me, in regard to the 
.additional qualilications, that what we 
should object to would be if Indian 
finalifieations had to be gained when 
British qualifications had been granted 
for identical purposes f — I could not 
quite hear. 

15,488, If Indian qualiheations had to 
be gained for the identical purpose for 
which British qualifications had been 
rgrantecl Yes- 

lb, 489. May I illustrate it ?—The 
Memorandum takes pilots. To enter the 
pilot seiwiee, one requires a qualifica- 
tion fi’om the Board of Trade f — ^Yes. 

15,490. In addition they iiave to serve 
as , leadsmen and gain their experience 
and become fully qualified pilots before 
they can handle a vessel. What we 
wished to guard against was that the 
Board of Trade original certificate which 
qualified them for the Pilot Service 
should not be accepted in India, but that 
some future Legislature might say : 

Only those who hold an Indian Board 
of Trade Certificate shall be qualified for 
the Pilot Seiwice ’’ ? — The practical diffi- 
culty is to find accurate language with 
which to ean*y out Sir Hubert CarPs 
iiitention. If he could help us in the 
w#y of fiudimr a formula we should be 
very much obliged. What we have in 
mind is not the kind of discrimination, 
ah example of wdiich he has just men- 
tionedi" but the permission to the Indian 
Oovernnient to impose the additional 
necessary qiuilifieations of which I have 
just ventured to give some examples. 

Sir John That is 

why I ventured to use tlie words ^M.)asie 
qualifications.^'- 

Sir Hubert Carr.J We do not want to 
have to duplicate them in India if they 
have been gained in England. 

Lt.-CoL- iBi.r H. (ridnetf>] I speak sub- 
ject to correction, but I believe I am 
correct in: stating that at present the 
only^ certificate accepted by the Pilot 
Beryiee in India and Burma is the Board 
of Trade Certifiesfe in London and 
nothing else. ■ 

Mr, HciffuUd W'hat we are 

discussing is what may happen in ' the 
• future. 


:'\DTJS%afa%tAkmmd.'Khan.^ 

15,49£ It ; may he necessary ,to have 
additional qualifications f— -I • think that ,, 
may be so. 

Lieut. -Colonel Sir H- Gidmyu ' 

, 15,492. To follow up Sir Hubert .Carres 
question you come later on to reci- 
procity in examination' ?— -I do not quite ' 
follow that point. 

’.Sir Hubert Carr.] I have further, 
questions on the professions when my 
turn conies. 

CJiairwan.J I do not know whether 
you wish to go any further in that 
matter now? 

Sir Hubert Carr.] No, not until my 
tuni comes. 

Mr. Morgan Jones. 

15.493. May I ask you one general 
questioii in regard to these provisos, 
Secretary of State ? Is there any pre- 
cedent for these in conneetion with the 
Gonstitution Acts applied to other parts 
of the Dominions ? — Ofihand I could 
not say whether there was or there was 
not. T would imagine there was not, 
and I would say the reason why we 
include them in an Indian Constitution 
Act is due to the nature of the partner- 
ship hetween British and Indian trade 
over many years. The position is quite 
different as compared with that of any 
other Dominion, if you take the great 
British interests that have been created 
during the last 150 years. 

15.494. As I see it, Sir Samuel, you 
provide in respect of two forms of taxa- 
tion. You provide against taxation 
generally and against discriminatory 
taxation. Let me leave discriminatory 
taxation alone for the moment. Will 
you turn to paragraph 3, f It is only 
discriminatory taxation. 

15.495. Then perhaps I am entirely 
wrong in my reading of the position. 
If .yon look at paragraph 3, you will 
find in (ii) (b) (I will read the super- 
scription first) : As regards British 
subjects domiciled in the United 
Kiiiigdom in so far as they are not covered 
by Clause (i) it is intended subject to 
what is said in Clause (v) ..... (b) to 
provide a special form of .proteetion for 
British subjects domiciled in the United 
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Kiag'dQm, ' in respeet of .'the following 
matters % ; and tli'en ' follows "the matters, 
and , the ' first ' matter is ■ taxation.* Then , 
yon define taxation, ^ Taxation (we 
are told) ' is intended to cover imposts ' 
of ail kinds, ■ including, for example, 
rates and cesses.” Am ■ I right in ' sup- 
posing that that means that a Britisher 
carrying on business in India but not 
domiciled in India is exempted in respect 
of taxation t — No. 

15,496.. I am glad to hear it — No such 
luck for him. If Mr. Morgan Jones will 
look at the limiting words at the end 
of the Clause, he will see ‘^against 
statutory disabilities based upon domicile, 
residence, duration of residence, lan- 
guage, race, religion or place of birth.” 
That restricts the field of taxation. 

15.497. I may have misread it f — It 
simply means you cannot tax a man in 
those respects more because he is a 
Britisher. 

15.498. If that is the explanation I am 
very much obliged, but I confess I have 
read it over and over again, and that 
is the impression I got from it ? — 1 am 
afraid that is perhaps inevitable in a 
Memorandum covering a wide field, but 
it is definitely our intention that it 
should be entirely restricted to the field 
that I have just described to Mr. Morgan 
Jones. 

15.499. Thank you very much. That 
removes that point. On the point of 
diseriminafory taxation, might I put a 
proposition like this to you, Sir 
Samuel ? There are at this moment 
preferential rates given to British traders 
by the Indian Government. Is it not 
tnie that as a result of Ottawa, certain 
Dreferenees were given f Is not that so f 
—Yes. 

15.500. Suppose a future Indian Gov- 
ernment came to the conclusion that it 
would be in the interests of India to 
have a system of complete free trade, 
that would mean doing away with the 
Imperial Preferences, would it not 1 — I 
am quite ready to go on with Mr. 
Morgan Jones with these questions and 
answers, but we did agree at the be- 
ginning of to-day’s proceedings (I am 
not sure whether he was in the ro^m 
at the time) that we would leave tariiS 
questions to a separate discussion, Rub., 
ject to what he may say, I think that 


that would be the' better coui'se beeaust 
there are a number of issues connected 
Avith the tariff question, .of which Ihest 

are some. 

15.501. If the Secretary of Slate thinkt 
that is a more convenient course, I wnii 
be glad to leave it. It is my fault, I 
dare say, but I really failed to under- 
stand the answer given to Lord 
Bankeillour a few moments ago. I do 
not quite understand the exact meaning 
of that last sentence in paragraph 5. 
As I understand it (I am giving my 
interpretation of it) it is open to the 
future Indian Government to arrive at a 
Convention with, shall we say, the 
Canadian Government in regard to their 
respective subjects ? — ^Yes. 

15.502. What is the effect of that last 
sentence upon such an agreement or 
Convention f — ^None, I would say, 

15.503. What is the meaning of the 

words ? — The meaning of it is that it ‘fe 
a means, more than anything else, of 
drawing the attention of India and the 
Dominions Governments to the advantage 
of making agreements of 'this kind, btit 
we tie neither the Dominions Govern- 
ments attempt to make the agree- 

ment, nor do we tie the Government 
of India to make the agreement if the 
offer is made ; it is simply an cmabling 
proviso, and it may be that, having no 
statutoiy force, the reasons against 
putting it into an Act of Parliament nre ■ 
greater than the reasons for incliiding it. 
There is something, however, to be said 
for putting it in, to sho^v that we, are 
contemplating the picture of the future 
as an Imperial picture, and that we are 
not ignoring the point of view of tha 
Domjnions. 

15.504. Supposing the effect of such a 
Convention were to place the citizens of 
Canada, shall we say, in a position less 
favourable than the position of the, 
citizens of this country. Does not the 
last sentence mean that in spute of that 
they will be entitled to the^ same pro- 
visions as. relate to British subjects 
domiciled in the United Kin«*dom ^ — ^No. 

I would say that it does not mean that, ^ 
but if there is any uncertainty about it, . 
we will make it quite clear in any future 
draft that it does not mean that. ■ 

Mr. Morgan Jones.} Then I will not 
press that. ' 
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Lord Bankeillouf^ 

15,505. On this, Secretary of State, do 
I understand from, what have now 
^aid that this is really a superfluous ^pro- 
vision 1 You spoke of it as a pointer. 
€ouid they make such a convention with- 
out this provision — Yes, I think they 
could ; but I am not sure that I would 
use the word '•‘ superduous because I 
did say there was an advantage in a 
clause of this kind in drawing attention 
to the 33oniinion position. Importance 
is attaelied to it by a good many people. 

Marquess of Heading. 

15.506. Would not the efieet, Sir 
Sainiiel, be that, assuming they did 
enter into agreement which, sub- 
stantially, was to the same effect as pro- 
vided in the Constitution under these 
dauses, those provisions of the Constitu- 
tion yvould be made applicable to them ? 

■ ■ Yes,\,: 

15.507. It depends entirely upon their 
edhung to an agreement f — Y es. 

15.508. If they arrive at an agreement j 
they get the benefit of the statutory pro- 
visions in the convention f—That is 

exactly BO. 

Mr. Morgan Jones. 

15,60’9, And, if they do not arrive at 
a convention, -what is their position ? 
Do r you protect a citizen of the Empire 
Mj oxitside the United Kingdom ? — We pro- 

P' tect the citizens of the Empire under the 

f general protection of Clause 122 ; but we 

cannot guarantee to a citizen of the 
I Empire the special advantages that arise 
out of a treaty of reciprocity. 

15,510. So that actually (forgive me 
again if I am wrong) the effect of these 
provisos is, first and foremost and, in- 
I <ieed, simply, to protect the citizens of 

I the United^ ^Kingdom f— Yes, that is so. 

i " 

^ 15,511. And it is a matter for the 
citizens of Canada and Australia to fend 
for themselves f— Yes ; upon this held. I 
hkve said already that they get the 
general protection under Clause , 3^, 
iiamely, ^ that there can be no disability v 
or disenminati on imposed upon any sub- 
j^cr of ’"the CSown. 


Dr. Bhqfcfat Ahmad KJmn.j' 

■ 15,512. But it does not, apply, to : those ' 
companies or persons' which are at '.the . 
present time operating in, .India !—Kc>. 

15,513. It. only, applies to „ future coiii- 
panies or ,, person,' ? — Yes. 

Sir Austen Cliamberlam. 

■ 15,514. Secretary of State, ..you' provide 
that people domiciled in this eoiiiitry 
shall have a right ' of free entry in 3.ii.di,a, 
subject to ordinary treatment 1 — Yes. 

15.515. You' do not mean to say tlia't. 
your clause is wide enough to give free 
entry to India to the citizens of a 
Dominion which refuses free entry to 
Indians in that Dominion f — Sir Austen 
has put in the form of a question exactly 
what is in my mind and exactly what is 
the justification for drawing this dis- 
tinction between British Nationals of the 
United Kingdom and Nationals of the 
Dominions. 

Major Attlee. 

15.516. Just one further qu^tion upon 
that. I am clear now as to the position 
with regard to the United Kingdom and 
the .Dominions. How about the other 
parts of the Empire f There is no un- 
restricted entrance, is there, for peopk 
from other parts of the Empire, say, 
Kenya, for instance f — The protection is 
purely to the United Kingdom. 

Sir John Ward!aiv-3£ilneJ Purdy f 

Major Attlee. 

15.517. Therefore I take it that it - 
would be open to the Government of 
India to enter into negotiations, let Us 
say, with any of the East African 
Colonies, and to make reciprocal agree- 
ments, presumably, through the Colonial 
Office in the same way as they do witli 
the Dominions f — ^As Major Attlee says» 
through the Colonial Office. 

Archbishop of Oanterburg.] It would. ' 
appear that they could not do it except 
through the Colonial Office ' m this ' 
country. 

Major Atfee.] Quite. 

Marquess of Beading.] Except by per- 
mfesioii of the Secretary of State. . U • 
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\ Bii\ Austen^ : C'kamherlmn^ 

15.518. /Secretary, . of , State, f 'Want to. ■ 
come back to tlie question of subsidies 
anii tile exeeptions in regard to ■ bounties 
and , subsidies. , Tlie .purpose of tire . ex- 
cepti.oii is set out in ..the. second line. .The ' 
pin pose,. is the ■ encouragement of trade' 
or industry . in British India ?. I am 
quoting from Paragraph (2) of' your 
Memorandum, 'f — Yes. '■ 

15.519. Will you explain to me, that 
being the purpose, why you distinguish 
between existing companies and future 
companies ? For the encouragement of 
trade or industry in British India.” I 
can quite understand that they raiist 
have the right to give a subsidy to a 
trader or company established hi India 
and manufactining there, for instance, 
and to refuse to another British trader 
who is manufacturing outside India ; but 
why is it necessary on the ground of 
the date of their incorporation to dis- 
tinguish between two British companies 
both manufacturing in India, or between 
an Indian company and a British com- 
pany both manufacturing in India -W e 
iiave felt that a distinction ought to be 
made, for this reason, that existing com- 
panies have been working along existing 
lines for many generations, and that 
therefore you have got to be extremely 
careful in altering the eon ait ions under 
‘which they are operating. It seemed to 
us therefore to be the fair thing to do 
to make the change wlien the Act is 
actually passed. A period of time elapses ; 
they have ivarning of the new conditions ; 
and it cannot be said that, having 
operated in India perhaps for many 
generations on certain lines, those lines 
have suddenly to be changed. 

15,520. I am afraid I did not make 
my meaning clear. Y'ou would encourage 
industry in India by saying, "We 
give a subsidy from a future date to one 
class of firm that manufactures in India 
but not to another class of firm that 
manufactures in India f—I think Sir 
Austen will see that we have to take two 
sides of the picture " into account : on 
the one hand the encouragement of In- 
dian industry, and on the other hand the 
ohlis'ations, direct or indirect, that have 
grown up as a result of British eompanies 
operating in India for many generation^." 


15AM. 1 am not questioning the pro-^ 
teeCion ■which you are attbrding to exist- 
iiig companies, but what I am putliiig 
to you is that if you say a subsiiy may 
be given to' i,ndian eompanies, that is ,ti> 
say with Indian shareholders only, to 
new companies only if they are Inaiau 
and not if they are Britisli," even tlioiigli 
both manufacture in India and increase' 
trade and empio^mient, you are mailing 
a distinction which does not bear out 
the purpose of your m’eamble f — We feel 
in the matter' of siii^|es the future gov- 
ernment of India must have a certain 
latitude. So far as I know, eveiy Oov- 
erniTient in the world w^hieli lias ever 
given any subsidies at all has made con- 
ditions of this land. For instance, we 
ourselves have made almost exactly simi- 
lar conditions in the case of a company 
that J ^vas instrumental in forming ar 
the Air Ministry, namely, Imperial Ixir~ 
ways ; there we make conditions about 
British eligibility and so on. I think, it 
would be very greatly restricting tb(* 
action of an Indian (Tovernment in the 
future if you tied its hand so lightly 
as really to give it little or no lalifcude 
in saying, how its money should be spent. 
After all, the Government is voting 
money for this purpose. 

Mr. 31. E. Jayaher. 

15,52‘A Is it not a fact, Sir Bamuel, 
that at the present moment the Indian 
Legislatui^e has the right of attaching' 
these conditions even when giving’ 
bounties to an existing Company That 
is so. 

Sir John Wardlaw-3f.'ilne. . * 

15,523. Would Sir Austen allow me to' 
ask a supplementary question ? Is it mf 
the case that all you are asking the 
British company to do is that if it wants 
the subsidy it must in fact establish a 
subsidiary company in India complying, 
with the conditions that wouldi apply to' 
any Indian company that gets that sub- 
sidy 9— Tha,t is the way it might work 
out. ■ V 

, Sir Austen Cliam^herlain.] What/ 
exactly does that mean 1 The suhsidiarjpv 
Company may have the necessary condi:', 
lions with which it is to comply : (1) that^- 
it should be incorporated in India,. (2)' 
that its capital should be styled , 
rupees, and (3) that its BdariF of 
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Directors should consist entirely of 
Indians, 

Marquess of Beading.] There is no such 
'proidsion. 

Sir Austen Chamberlain. 

15.524. I do not say there has been 
jrfach a provision, but I say that so far 
as this Memorandum which you have 
laid before us goes there is nothing to 
prevent that being made a condition f — 

I thought I had clear that w'hat 

we intended was to upon the lines of 
the Report of the Committee that I 
quoted earlier this afternoon. 

15.525. I will put one final question. Is 
there no danger that the result of this 
provision, expressed as you have (ex- 
pressed it, may be to create a monopoly 
for existing Indian and British linns or 
Companies and prevent a new Company 
from starting ? Take shipping : Would 
not" this mean that no new British Ship- 
ping Company could ever get into the 
India trade if there was a subsidy 
attached f — ^Ko. Surely Sir Austen is 
really, if I may say so without offence, 
greatly magnifying this question. We 
are dealing only with Companies to which 
sulmdies are gwen. 

Sir Amten Cha?nherlam.] There is 
nothing more l&ely to draw a subsidy, 
I should have thought, than shipping ; at 
any rate there is no trade in the world 
generally which is probably more sub- 
mdised, to-day, is there f I do not want 
to exaggerate, but if you can show that 
I am exjiggerating I shall be very happy. 

Marquess of Beading.] May I suggest 
ttiat all that w^ould have to be done 
w^uld be to foian a subsidiary Company 
(HJmplying with the conditions, as is done 
M.0W.' ' ■ 

Sir Amten Chamherlmn. 

15,526. I do not know how that would 
apply to this f — But surely is not Lord 
Eeacling right ? In a ease of that kind 
it will be possible for a British Company 
to form an Indian subsidiary Company 
and to conform to those conditions. For 
fetance, I am reminded (I had forgotten 
it until Sir Malcolm Hailey reminded 
me df it) that it is exactly %yihat has ’hap*^ 
pehed ^ in tho last few weeks with Im-, 

Airways '\,and'‘the Indian. Flying 


Mx. ' EafruUa ''Khan. ' ' 

15,527. ^'Becretary „of Btate, you, have' 
esplaiiK-^d that , except for ,;the . .genera,! 
provision in para,graph, 3 (i)..the subse- 
quent provisions are based,, more ■■ or 
less upon a question of reciprocity and 
are confined to persons, British subjects 
domieilised in the. United. .Kingdom oi' 
B.riti.sh Companies incorporated in tln.^ 
United Kingdom or in India f. — Yes. 

1.5,528. But that ' paragraph 3, tsub- 
.]uiragraph' (i), giveS' to .the extent *, to 
which it goes general protection to all 
British !subjeet.s. Can you give an^- 
reason why this is not also based upon 
reciprocity and wtiy it has been neces- 
sary to give ’this protection to British 
subjects domicilised in the Colonies or 
iLdtish subjects in the Dominions, 
whereas Indians admittedly do not en- 
joy these rights hi tlie Dominions 
and the Colonies f — We have felt tiiat 
this has ahvays been one of the prin- 
ciples of Indian administration since 
the proclamation of 1858 ; bfeginniug 
with 1833, then Queen Victoria's Pro- 
(lamafcion in 1858, then the repetition, ot 
the Pledge in the Act o£ 1919, and w’o 
do feci that it ivould be a very retro- 
grade step now to go back uiion a con- 
sistent line of policy of that kind that 
has always been in operation. 

15,520. Is there not this factor that, 
so far as the United Kingdom itself is 
concerned, British subjects from India 
arc given the same rights which are 
given to British subjects domiciled in 
the United Kingdom when they go to 
India, and that therefore Her Majesty’s 
Proclamation and other such general 
declarations did establish a certam 
amount of recipi'ocity, almost complete 
reciprocity, between India and the 
United Kingdom and that the same 
hope has not been realised witli the rest 
of the Empire. You are making dis- 
tinctions betvmen India and the Domi- 
nions in other matters. Is there any real 
reason Avhy that distinetion should not 
apydy oyer the whole field 1 — That is 
the answer I have just gH^en, namely, 
that it would be contrary to all our 
policy now for a whole century. 

M.r. Zafrulla Khan.] .Yery good. 'Is, 
it consistent with your policy that in, 
the ^ ^ |nture a . British Indian subjqot ‘ 
shbitld 'not eligible for appomtment,^ 
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IH ns say,;toiiie Civil , Service in CeyloBj_ 
but tliat a British Subject in Ceylon 
should be a%ible for appoin-ftnent to 
• the' Civil. Seinuce in India. . 

■Sir PMro^e SetJma*] ■ And that is so 
to-day.; 

Sii*' Hari Singh Gom. . 

;15j530. That is' ,a fact; .to-day 
would like to think abouf the reactions 
of that question. I do not off-hand 
know^ what is the position in Ceylon as 
regards the Civil Service ; I would like 
to look into that, but, generally speak- 
ing, 1 should say, that apart from the 
generfd declaration, there ought to be 
an. opportunity for India to make reci- 
X>roeal agreements with the Dominions. 

Mr. Zafnitla Khan. 

.15,531. That we accept, but para- 
graph 3 (i) would make it impossible 
for the Legislature or the Government 
of India to impose restrictions of the 
kind on British subjects from the Domi- 
nions and the Colonies wMch are im- 
posed upon British subjects from India 
when they go to those Colonies and the 
Dominions ? — ^I should have thought 
tlKjre the Gvvevnmmt of India would 
have an opportunity of negotiating an 
agreement about qiiestitms of that kind. 
They have got, after all, a very strong 
lever in their power to refuse the right 
of entrJ^ 

15.532. May I put a specific point on 
that to you f Supposing you in 
England here recruited a South African 
British subject into the Indian, Civil 
Service would it be open to the Legis- 
lature in India to pass a piece of Legis- 
lation which would stop his entr^’' into 
British India ? — ^I should not like to give 
an answer about a veiy ad hoc or ad 
hominem act of that kind, but would 
say certainly it wmuld be possible for 
India to refuse the right of entry of 
the nationals of a Dominion. 

15.533. Would not then this general 
provision under paragraph 3 (i) force 
the ^ new Indian Legislature at the 
earliest possible moment to restrict or 
stop the right of entry in order that if 
the right of entry were left open these 
rights in paragraph 3 (i) should not be 
xinrestrictediy open to British subieets 
from the Dominions once they ; have 
entered India because they are not open 


to British Indians when they go to 
those Dominions. Would not you be 
forcing the Legislature to apply the 
greater restrietioii to begin with so that 
the smaller privileges that you want to 
confer should be kept out ?-—i do not 
think so, but it is a matter of opinion, 
and I , do not see in any case a better 
way of dealing with the position. 

15.534. You are aware of the posi- 
tion of British Indian subjects in South 
Africa in the matter of professions, 
trades and callings, are you not ? — Yes. 

15.535. Do you think either public 
opinion in India or the Indian Legisla- 
ture is likely to view with equanimity 
a provision which compels them to give 
equal opportunities with their owni 
nationals and British subjects domi- 
ciled in the United Kingdom, -with re- 
gard to professions, trades and callings, 
to British subjects from South Africa ? 
— 1 should still say that even^ if tliat 
\vere the case, I should not be in favour 
of going back upon the policy of the 
last 100 years, and starting within 
India itself a system of discrimination 
against particular nationals of the 
British Empire. I think a step like 
that w^oxild be a retrograde step. 

15.536. But do you think that is con- 
sistent, or, rath-er, that what has 
happened in the past is consistent, that 
the Secretary of State for India has 
not insisted on, or, if he has insisted, 
he has not been, successful in his eilorts 
to obtain, equal treatment for Indians 
in the Dominions, and that he should, as 
tlie result either of his .neglect or his 
failure to succeed in his efforts now in- 
sist tliat the present most ineqixitable 
position should be perpetuated by 
Statute ! — 1 would not accept the strie^ 
tui'e upon my predecessors. I would 
say that it had been a part of British 
and Indian policy in India over this 
century not to draw distinctions im 
India itself between one national of the 
Bintish Empire and another, and it is 
upon that ground that I stand in 
making this proposal 

15.537. However restrictive might be 
the legislation or regulations in the 
; Dominions themselves against India 

I wonkl say in that ease it is a matter 
for. negotiation, always keeping in mind 
the fact that India retains this very 
powerful instrument of negotiation, 
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namely, tile right to withhold the power 
of' entry. 

15.538. Yon would lay no restriction 
whatsoever upon the right of India to 
iegi-date, barring the right of entry, if 
they chose to do so, barring the right of 
entry ' of British subjects who were 
domiciled in the Dominions and the 
Colonies ? — I am sorry. I did not 
follow exactly Mr.- Zafrulla Khan^s 
qnostion. Wdl you repeat it ? 

15.539. My suggestion is this, that 
you do not propose any kind of lestrie- 
tion upon the power of the Indian Legis- 
lature to pass legislation barring the 
right of entry of British subjects domi- 
ciled ill the Dominions or the Colonies ? 
— Tliey have a free right to do that 
under these proposals. 

Mr. Zafmlla Khan>] Ko sort of re- 
striction is required. 

Sir Harl Singh Gout. . . 

15.540. One such Act was passed in 
1924 f — I am not now dealing with the 
exceptional ease of Police Cases and un- 
desirable eases and so on. 

Mr. Zafrulla Khan.] No. I suppose 
I must accept the position that any 
Legislature must, if tb-ey want to stop 
the smaller rights in paragimph 3 (i)^ 
altogether bar entry if they desire to 
do so* 

Sir Maniihhai 2VL Mehta, 

15.541. Secretary of State, am I 
right in understanding that paragraph 
122 will not have any effect of depriv- 
ing Indian States^ subjects of the pro- 
tection agaiiiist discrimination which 
they at present enjoy ? — It does not 
touch Indian States^ subjects at all, 

15.542. The language is The Federal 
legislature and the Provincial Legisla- 
tures will have no powmr to make laws 
subjecting in British India any British 
subjeetl^ So can they subject any 
Indian States^ subject to such diseri- 
mi nation You mean the Federal Gov- 
ernment discriminating against the 
subjects of an Indian State. 

- Sir Manubhai N, Mehta,] Which at^ 
present they do not do. 

• Mr. N. M, JosM,] What about , the 
power ?■ The present Government has 
thr 'power. ‘ 


■ ' Sir Manmhhm N, Me'hta* 

15,r)43/That is what I want to ask f— 

It IS certainly not intended that there 
should- be any discrimination : of . that 
kind. In any case, the diserimmation 
would have to be made by the Federal 
^Government in which, of course, the 
Indian States would be strongly repre- 
sent(‘d, and by a Federal Legislature in 
winch also the Indian States would be 
strongly represented. 

Mr. N, i¥. JosM, 

15.544. May I ask you, Secretary of 
Statt", in this connection, whether in the 
Treaties of Accession a Clause that 
British Indian subjects will not be dis- 
erhninated against in Indian States will 
be found f — ^That will not be found In 
the treaty of Accession. 

15.545. Where can we then secure 
rights of reciprocity in this matter in 
the Indian States ? — Mr. Joshi is raising 
quite a new issue. We are not attempt- 
ing to obtain those lights of reciprocity 
because we felt it would be a mistake 
and woukl be also, wbat is even mpre 
serious sometimes than a mistake, a 
waste of time to try to impose condi- 
tions of that kind upon the Indian 
States. 

Sir Ahdur Rahim, 

15.546. Secretary of State, I simp- 
ly . want information upon one point if 
you can give it me. Are there any 
Indian Companies with Indian capital 
and directors trading in Britain 
could not say off-hand. I could find out 
and let Sir Abdur know. 

15.547. Do many Indian Companies 
like that have offices of their own here f 
— ^There must be several ; how many, I 
cannot say. 

15.548. Will you kindly let me know i 
— If the statistics, are available we will 
get them. 

Sir JSari Singh Gour. 

15.549. You said just now, Secretary 
of State, that you are pursuing a policy 
of the Govermnent carried on during the. 
last 100 years giving all British subjects 
equal rights as regards the elementary, 
right, of . eitixenship, namely, the . right to 
enter .and" live in British'- India f-rKoi, 
the right to enter, no. 
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Bit Singh GotiTi]: The right ' of 
residence. ■ 

Mi\ /ZafmMa Khan, 

' 15j550. Ko ; holding public office, pur- 
siiiiig a profession, trade or ealiing f — It ■ 
is ail set out in the memorandum and in 
the Government of India Act too. It is 
Section 96 of the Government of India 
Act 

Sir, Hari Singh Gout, 

15,551.. Has this' ■ practice' been, ■ ob- 
served when they were mere ' depend- 
encies or more colonies of Great Britain f 
—I do not loiow ; I could not say off- 
hand.. " 

15.552. Is it not a fact that the 
restriction to the right of entry was for 
the first time recognised and enimeiated 
in the Imperial Conference, that it is 
the right of the Dominions, including 
India, to control its own population by 
■i‘estrieting the right of entry ? — I do not 
know whether that is so or not. In any 
case, it has been the practice in India 
for a long time. 

15.553. The position to which we are 
relegated is this. In a place in South 
Africa, or, let ns say, Kenya, Indians, 
although they have been resident there 
and have been resident for three or four 
generations, may be debarred by ?:eason 


' of . 'their colour, caste, descent,, dr' religion 
from holding certain offices or from 
following certain trades or professions. 
But India has not got the riglit of 
retaliating against the offending 
Dominion to that extent by prescribing 
similarly that as the Indians suffer 'ij-’ou! 
certain disqualifications, say, in South 
Africa or Kenya, the Nationals of South 
Africa or Kenya, whether resident 
in India or not, or rather wliother 
domiciled or resident in India, shall also 
suffer from the same disqualification f — 
I am very well awmre that India feels 
gi*eat grievance upon these points, and 
.without saying anything indiscreet, from 
time to time I sympathise with them. 

15,554. And would you not help India 
by strengthening her hands/ and by 
giving her full right of reciprocity to 
which she is entitled f — We have come to 
the view- that the way to draw a distinc- 
tion is to give power to withhold the 
right of entry; that is our view. We 
e\ddently think that some distinction 
ought to be drawn, and so far 'we have 
taken the view that that is the wisest 
way to do it. 

Chaitman,] I propose to adjourn now 
till half-past 10 to-morrow morning, 
when, according to our an^angenu^nts, 
the Secretary of State will continue to 
give evidence upon Commercial Dis- 
crimination. 


{The Witnesses are directed to withdraw.) 

Ordered, That the Committee be adjourned to to-morrow, lO.BO o^eloek. 

Ith November 1933. 
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Sir Hubert Carr. 

Mr. A. H. Ghuznavi. 

Lieut.-Coionel Sir H. Gidney. 
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Mr. N. M. Josbi. 

Sir Abdur Rahim. 

Sir Piiiroze Sethna, 

Dr. ShafVat Ahmad Khan. 
Sardar Buta Singh. 

Mr. Zafrulia Khan. 


The MARQUESS of LINLITHGOW in the Chair. 


The Right Hon. Sir Samuel Hoaue, Bt., 
Hailey, G.C.SJ., G.C.LE., and Sir 
C.S.I., are further examined as 

Sir Hart Singh Gout. 

16,555. Yesterday, my Lord, I drew the 
attention of the Secretary of State to a 
resolution of the Imperial Conference. 
The resolution is No. XXII of the Im- 
perial War Conference, 1917, and it was 
implemented by resolution No. XXI of 
the Imperial War Conference of 1918 in 
which the following words occur. '^The 
Imperial War Conference^’ (it is dated 
24th July, 1918, on page 195 of the Pro- 
ceedings of the Conference) “ is of the 
opinion that effect should now be given 

I to the principle of reciprocity approved 
I by Resolution XXII of the Imperial War 
1. Conference, 1917. In pursuance of that 
I Resolution, it is agreed that ; It is an 
I inherent function of the Governments of 
b the several Communities of the British 
I Commonwealth, including India, that 
I each should enjoy complete control of 
ihe composition of its own population by 
|=- means of restriction on immigration from 
I any of the other communities.’^ Then 
follow certain rules regarding the visit of 
visitors for temporary purposes. Tiien I 
draw the attention of the Secretary of 
State to the last paragraph, paragraph 
4 : The Conference recommends the 
other questions covered by the memoranda 
presented this year and 'last year to the 
Conference by the representatives of 
India in so far as not dealt with in the 
foregoing paragraphs of this Resolution 
to the vainous Governments ameerned 


G.B.E., C.M.G., M.P., Sir Malcolm 
Ptndlater Stewart, K.C.B., K.C.I.E., 
follows : — 

with a view to early eonsiderati{ni. ‘ I 
wish to ask the Secretai^ of Stale whether 
effect has been given to this Resolution, 
paragraph 4 of the Conference of 1918, 
placing India vis-a-vis the other Domi- 
nions of the British Commonwealth, in- 
cluding the United Kingdom, in the same 
position as the United Kingdom stands to 
India ; in other words to establish a com- 
plete right of reciprocity between India 
and the other units of the British Com- 
monwealth f — (Sir Samuel Hoare») The 
position is, as Sir Hari Singh Gout 
shows. It is the position we were dis- 
cussing yesterday. As to what the otlier 
Governments have done other than Urn 
Government of India, I do not know. 

15.556. The position that we discussed 
yesterday amounted; to this, that while 
the other self-governing Dominions of the 
Biitish Coimnon wealth have made laws 
placing a restriction upon the profes- 
sions and occupations of Indians doiui- 
ciled in those Dominions, under your 
scheme of the White Paper India will npt 
have the corresponding and correlative 
right of placing the same restrictions 
upon the Nationals of those Dominions f 
—That is so, under our proposals, but,- as 
Sir Hari Singh Gour mil remember, I did 
emphasise the importance of the right of 
refusing the power of entry, 

15.557. The Secretary of State knows 
that the refusal of the right of entry was 
conceded to India as far back as 1917^ 
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I lia¥e drawn the attention of. the Seere- 
iary ,o£ State to. the Eesolution and. .tiie 
Wiii.te Paper makes .no im*provement 
upon .the status of;, Ind.ia .aS' defined by. 
.the 'War Coiifereiiee of 1917 I— I gave the 
reasons yesterday^ and I really have 
Bothiiig to acid. to what I then saul. That 
4oes not in the least imply that I am 
not eonseions of the fact that there is .a 
vei'y deep' feeling in. India . upon this 
questioHj and, when the Committee "Come 
.to' consider .this question in. 'detail they 
must not igmore 'the. depth of this feeling, 
for which in my viewdhere.is a good deal 
of justification. 

Marquess of Reading. 

15,568. May I say one 'word. Secretary- 
of State ? It is quite clear, is it not, 
that what you are doing here is merely 
reproducing what is already in Section 96 
of the Government of India Act and is 
actually in force at tliis moment. I mean 
the particular first part of your memo- 
randum f— Generally speaking, that is so. 
As I said yesterday, it is a continuation 
not only of the Act of 1919, but the un* 
broken policy of more than a century. 

Sir Hari Singh Gour. 

15.559. That unbroken policy of a cen- 
tury has been departed from by the 
Dominions in consequence of the exalted 
status which tiiey now enjoy under the 
Statute of Westminster and under the 
rights conferred upon tliem by sevei‘al Im- 
perial Conferences. Therefore, ''.vhilc they 
have improved their position, India re- 
maiiis exactly in the same jjositiojr as it 
was a, century ago ?— I should 'ike to see 
them conform tiieir practice to India 
i-ather than to see India eonfurmi?ig her 
practice with one of the Dominions. 

15.560. That is just the point I w'ar- 
coining to. By stereoty])ing the rights 
and privileges of the Dominion subjects 
in British India by an Act of Parlia- 
ment you de];)five India of the right which 
she possesses of enforcing the piinciple 
fif reciprocity in the future Imperial 

■ Gonf erenees on ■ the strict • basis ' of 
. equality f— -That is Sir Hari 'Singh Gours 
comment upon the proposal. My com- 
ment I made yesterday, and I really have 
• nothing to add to what I said yesterday. 

V 15,561. The Secretary ^of- ^ State' ;'haB' 
mentioned in sub-clause (ii) of paragraph 


1 of his Memorandum iii which the (L- 
Clsion of the Round Table Confeuenee is 
quoted their recommendation that the 
rights of British commercial comiiuinities 
should be regulated on a reciprocal basis f 
■■—•Yes. 

15.562. Is that complete reciprocity as 
between the United Kingdom and India f 
— As near as we can make it. 

15.563. Por example, the subject o t 
domicile-— British subjects possess certain 
rights because they are domiciled 
Nationals of the country, and because 
your Constitution is not a codified Con- 
stitution but is a fluid unwritten Con- 
stitution Indians are excluded at tlie 
present moment from several Services as, 
for example, the Ofiieeis^ Training Corps, 
and employment even in India in the 
Cypher Bureau. Do you think that the 
proposal you have in view would in any 
way bring about that reciprocity to 
which you have referred in the para- 
graph I have quoted f — ^Yes, I think so. 
The reciprocity, as Sir Hari Singh Gour 
will remember, is restricted to certain 
definite subjects : Taxation, travel and 
residence, holding property, and so on. 

15.564. Then do I take it that in olhef 
matters the White Paper proposals give 
India the freedom to legislate in her otvii 
interests ? — Outside the field of trade 
does Sir Hari Singh Goui' mean ? 

15.565. Yes ? — Yes, subject to the 
various j^rovisioiis in the White Paper 
that is so. 

15.566. Unfortunately those various 
provisions of the White Paper cut down 
the power of legislation to one word. 
The Governor- General in his discretion 
may overrule the Legislature f — In thi‘ 
field of his speciai responsibilities. 

15.567. Yes ; that is exhaustive of the 
rights which the Governor-General in his 
discretion may exercise and which means 
the control of the Secretary of State , and 
of the British Cabinet The ultimate 
control. But Sir Hari Singh Gour will 
remember that there is no bar, speal^ing 
generally, upon the power to legislate, 
with one or two detailed exceptions, in 
the White Paper. The Governor-General 
only intervenes where one of the special 
responsibilities is actually, seen to be 
danger. It may be in actual practice 
his intervention ■will be very rare. 
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15,568. But tlie Secretary of State 
recognises tliat it is the ultimate control 
that counts ; I do not think I 

•would ever give an answer Yes or No, to 
a very general question of that kind. 

15 569. There is some little misappre- 
hension. I am quite sure that the drafts- 
man never intended it, but it is there. 

I drew the attention of Sir Malcolm 
Hailey 'yesterday, and I wish to draw the 
Secretary of State's attention to-day to 
this: In paragraph 3, sub-elause (ii), 
Clause (f?.), it is stated that it is 
pr(n’ide that no laws restricting the 
right of entry into British India shall 
apply to British subjects domiciled in the 
United Kingdom, subject to the right of 
authorities empowered by any legislation 
to exclude or remove undesirable persons 
to exercise that power in respect of an 
individual, notwithstanding the fact that 
he is domiciled in the United Kingdom.^^ 

I understand this clause to mean that 
the right of exclusion and removal of an 
undesirable person is a right inherent in 
the Indian Government, in the exercise 
o'E which Colonial and other British sub- 
jects might be excluded, and this was in- 
tended to emphasise that persons domi- 
ciled in the United Kingdom are no ex- 
ception to the general rule f — That is 
so. 

15,570. But I beg to submit that that 
might be made clearer than it is in 
this paragraph f — I see Sir Hari Singh 
Gourds point ; at least, I think I see it ; 
he will correct me if I am wrong. This 
paragraph says that an undesirable 
British subject domiciled in the United 
Kingdom can be excluded. He wishes 
to know whether this power of exclu- 
sion also covers the right to exclude an 
undesirable British subject domiciled in 
the Colonies or the Dominions. That is 
so. It is meant to make both exclusions 
possible. 

15571. I therefore submit that an 
independent clause might be inserted 
giving the Government of India the 
right of exclusion of all persons whether 
members of the British Commonwealth 
or not ? — ^We can make it clear in the 
draft. 

Sir Eari Singh Gour^J Thank you. 

Mr. N. M, Joshi. 

15,672. In the ease of a British subject 
horn in the Colonies, the right to restrict 


entry_ also includes the ., right..- to exclude 
those- people and , also to de-port, them,: 

It 'is not'^ne-ees.sary .in my judgment b 
that case. There is the, right .to restrict 
entry .which really .means to exdii<ie 
those people. It may also be imT)iiea- 
-ti OH' go further f — But this point here 
a rather different, point. This deals with, 
special eases, say, of. a criniina.-!, wliereas 
the other right.of exclusion, would be fy'l 
a more genera! character., 

'15,573. My' point' w.as, 'Secretary of 
State, that the' bigger right includes the 
smaller ? — That is a drafting point. 

Sir Hari Smgh Gonr. 

15.574. I think my friends behind- me 
have not rea!l5r appreciated the point I 
was making. They seem to suggest that 
tlie right of prohibition of entrt' postu- 
lates and carries with it the right of re- 
moval. That is not so, because if a per- 
son has unlawfully entered, then he ha*- 
not entered at all under the Act, and. 
he is therefore removed, but the right of 
removal and exclusion contemplated by 
this Clause deals vdth persons who were 
resident in India and may even be domi- 
ciled in India, but have proved them- 
selves to be undesirable persons, whieii 
gives the Government the right of re- 
moval and exclusion ? — ^Yes ; that is so. 

15.575. The two points, therefore, are 

quite distinct ? — Yes, you are quite 
■right. ■ ■ . , ■ ■ ■ 

15.576. I have not yet been able co 
understand, Secretary of State, the real 
clear import of sub-clause (iv) of para- 
graph 3, which deals with the case of * 
company incorporated in India where the 
British subjects domiciled in the United 
Kingdom are deemed to be domiciled 
and resident when they are neither 
domiciled nor resident in British India, 
and the effect of which in plain words 
would be this : No law passed by the 
Indian Legislature imposing any restric- 
tion in respect of domicile, residence, 
etc., upon British subjects domiciled in 
the United Kingdom shall be of any 
effect. That is the meaning in plain 
language of this Clause. Is it not so f — 
No ; not at all. The meaning of the 
Clause is the meaning that Sir Malcolm 
"Hailey and I explained in answer to a 
auestion of Lord Reading's yesterday. 
,Tbijs Clause deals with the setting up ^ 
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<'r?nipanies .in India.. Tlie Indian Legis-. 
hiiiire ean make (3QiKlitio!iS5 ' but ' if those 
eonclitioiis affect domicile, residence,, dur-' 
atioii of' residence, and ,so,'„on, a United . 
Knigdoni Coitipany incorporated in India'' 
w'(.Hiid for' that purpose count as an, 
liuTian Gompany. ■ , , 

15.577. : That* 'is the po.int I 'am making,.' 
namely, .that a. person .do'Qiiciled in the 
United Kingdom shall, notwithstanding ■ 
ail Indian .Law to" the effect that lie 'Shall 
l)e domiciled in India, be deemed to be 
doinieiled', in .India.'' for the purpose of. 
this Clause. That ■ is the meaning -f— , 
Yes ; that is .so. ■ ■ 

15.578. That is exactly what I was 
driving at. In other words, you have 
enlarged the meaning of the word 

domiciled and carried its import to 
the extent that persons who are not 
domiciled in India will be deemed to be 
domiciled in India for the purpose of 
this Clause f — I could not accept that 
comment, great lawyer as Sir Hari 
Singh Gour is. This Clause deals with 
companies of shareholders — the quali- 
fying of shareholders, etc. 

Marquess of Reading. 

15,579. It simply means to comply with 
the conditions imposed by the law in re- 
gard to these various matters. That is 
the intention of this paragraph ? — Yes. 

Mr. M. E. Jagalier,] This Clause does 
mean this. Secretary of State, that^ to 
persons who have never been domiciled 
or resided, and never have had the 
language, the race, religion, or descent 
of an Indian, you axe extending to every 
resident in the United Kingdom the bene- 
fits as if they had been domiciled, or 
resided, or had the language, the race, 
the religion, descent, etc., of an Indian. 

Sir Hari Singh Goiir. 

15,580. Yes ?— ’For the restricted pur- 
pose of this Clause. 

Sir Hari Singh Gour,] Yes. 

Mr. M. B. Jagaker.] That is so. 
People who have never been out to 
India, even for a month, under this ex- 
tended provision ivill get all the benefits 
as if they had resided, been domiciled, 
etc., as in this clause provided. 

Sir Hiihert Carr.] Provided the Com- 
pany is incorporated in India; ''"Is.', not. 
that so t 


Marquess :Of Rea-ding,] It is only in 
reference to the eomlitions imposed on 
the company. It dc»es not go any fur- 
ther than that. 

Mr. M. B. Jaijaker. 

15,581. I am speaking for the purpose 
of this clause ; for the limited purpose 
of this clause you arc giving to every 
resident of the United Kingdom all the 
benefits as if he had resided, had been 
domiciled, etc., in India -Mr. Jayaker 
will remember, hoivever, that the range 
of benefits is a strictly limited range.’ 

155082 . Yes ? — For the purposes of 
that restricted limited range, Ms answer 
IS correct, but Ms questions seemed to 
imply^ a much more extensive range 
than is really the ease under this clause. 

15.583. No, I said for the limited 
range of, this clause f— Yes. 

Sir Hari Singh' Gour. 

15.584. Even for the limited range of 
this clause, is there any Biitish law in 
India which gives to Indian subjects the 
same right here at the present moment ? 

— I could not say off-hand. I know very 
little about the law- on that matter. 

15.585. If there were no law on the 
subject, this clause would not he justi- 
fiable ? — Whether there is such a. law or 
not I do not know, but supposing we 
did anything to the contrary, then, under 
the reciprocity arrangement we should 
lose this advantag'e. 

Sir Hari Singh Gour.] Yes ; that is 
so. 

Mr. M. B.. Jayaker. 

15.686. May I ask a question on that 
point f — You remember, Secretary of 
State, only about three or four months 
ago there were certain scholarships given 
here by a public man (I do not want to 
mention names) and it was expressly 
stated that they were only open to per- 
sons who were domiciled in the United 
Kingdom. Would you apnly a principle 
like this, that all those who were domi- 
ciled in India would be, for the purpose 
of obtaining those scholarships, regarded 
as ,if they were domiciled in the United 
Kingdom f — Surely the case tliat Mr, 
Jayaker is putting (I do not know about 
dt myself) I would imagine is not the act 
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of a govemiuent ; it is tiie aet of a private 
individual. 

15.587. I am merely mentioning the 
prineii^le ? — This clause deals with the 
aet of government. 

Sir Azisten Chamberlam,] Could we 
hear Mr. Jayaker^s question f I missed 
the opening words. 

Mr. Jlf. i?. Jayaker^ 

15.588. I read in the papers about 
three or foin* months ago of seholarshiiDS 
being given by a public man with the 
e.^press condition that they were to be 
obtained by people who were domiciled 
residents of the United Kingdom. I 
know it is the ease of a private scholar- 
ship- Therefore, the instance is not 
quite in poiiit. But I am explaining 
the principle of this clause : supposing 
an Aet were passed in the Imperial 
Legislature here, in the House of 
Commons, which said tliat certain bene- 
fits, either of scholarship or educational, 
were only open to residents domiciled in 
the , United Kingdom f — Mr. Jayaker, 
this clause, really, so far as I can Judge, 
does not deal with an issue of that kind 
at all ; this clause deals only with com- 
panies. 

Mr. If. E. Jayaker.] Yes, I am speak- 
ing of com|)anies. 

Sir Joseph NalL] May I .ask this : Is 
not it the fact that this is exactly copy- 
ing the x)roeedure in English law f There 
is no discrimination against any English 
company if there is any Indian asso- 
ciated in it or with. it. 

Mr. M. E. Jayaker.] I am not aware 
of that. The question was asked by Sir 
Hari Singh Gour, and the Secretary of 
State very properly replied that he could 
not answer the question offhand. That 
is why I am not pursuing it further. 

Marquess of Eeading.J I will answer 
that question and say that there is not 
in our Company Law any such restric- 
tion. That is the question I understood 
Sir Joseph Nall to put. 

Sir TIari Singh Goiir. 

15.589. My last question to the Secre- 
tary of State is regarding ' the coastal 
shipping. By this clause you have pre- 
vented the Indian Govemment from’ f e- 
serving the coastal shipping to Indian 
companies domiciled in India, and it i« 


with referenee to. that that this clause 
that " we have .been discussing becomes 
very genjaane, namely, sub-clause (4) of 
main 'Clause (3)' f — ^Yes.' It is really sub- 
clause (8), is it not I 
, .15,590. Yes. ' The net result of this 
would be that the Government of.Indiii 
will never be able ' to do .what the Aus- 
tralian Government have done, namely, 
reseiwe the, coastal traffic to , the ' n.ationals 
of, Australia? — I speak with .hesitation 
about what any D(mmion' Moes, bu^ 
impression is that that is , not the; ea.,se. 
with Australia. 

Sir Phirojie ' Sethna. ' ' 

■ ' 15,591. Sir Samuel Hoare, yesterday, 
you mentioned to the Committee the 
recommendations made by the Exteimal 
Capital Comiuittee, otiieiwise known as 
the ''Blackett Committee f — ^^Yes. 

15,592-3. It not there a further recom- 
mendation in that Committeebs Report, 
or has not the Government of Ind a 
been enforcing a further eonditior', 
namely, that in the ease of new com- 
panies to be started in India wliich 
desire to avail themselves of any con- 
cessions offered by the Government, a 
certain proportion of the capital should 
be offered to Indians, in the first in- 
stance ? I quote two instances. In the 
Indian Radio-Telegraph Company the 
Government of India stipulated that 
60 per cent, of the shares should be 
held by Indians. Similarly, in regard to 
the Civil Aviation Companies that luive 
been formed, it is also laid down toat 
more than 50 per cent, of the sharts 
should be held by Indians. Are yon 
aware of that ? 

Marquess of Eeadmg,] May I ask you, 
Sir PMime, when you say, *^held by 
Indians,'^ do you mean native-born 
Indians or persons domiciled in India ? 

Sir Phiroze Sethm^] It is said gener- 
ally. I could not tell you, my Lord, 
whether it is meant domiciled in India 
or otherwise. 

Witness.] I could not sa.y offhand 
whether the details are as Sir Phiroze 
states or not. ' My memory is ' tbat 
the condition was that the share’s should 
be offered to Indians. • ■ 

.,,■''15,594. In the -first instance? — In -the 

first instance. 
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15j595. , Questions were, put to . . you yes- 
terday ill regard to', shares in |ucli com- 
panies^ whether they should be held by 
those residing in ^ India. I do not i*e- 
ineinber your, ', answer, but is not- it a 
condition laid down in the Eeserve Bank 
Act that shares , in that Bank, will only' 
be. allotted' to. residents ,m' India f — ^Heie 
'again it .is ^ very' difficult, ' without . re- 
ferring to the . .Report of the Committee, 
to. give 'U' specific answer,. My memory 
goes ' to : show that, that ',is so. '. ^ I , should 
like , ; to . .eoiiiirm the. actual wording,, O'f . 
the . recommendation. . 

M,r',. ilf. E. Jaijaher, 

15.596. Under the operation of Clause 
4, as you have worded it here, residents 
in the United Kingdom wiio have never 
resided in India wvjuld be entitled to that 
provision, ? — If that is so, I think it 
wroiild be a case for rather more rigid 
drafting and ensuring the Eeserve Bank 
conditions. Moreover, Mr. Jayaker will 
remember that as the Reserve Bank Bill 
wfill be passed before the Constitution 
comes into operation, any conditions laid 
down in the Eeserve Bank Bill will be 
safeguarded. 

15.597. The point I w’as making to you, 
Secretary of State, was this, that the 
wording of Clause 4 has been made so 
inclusive that it would be difficult to 
draft a condition which is intended only 
to cover native-boiii Indians except by 
putting in the words “ native-born 
Indians.^'' It would be difficult to in- 
clude them by any conditions based upon 
domicile or residence because you have 
got in this clause nearly every test by 
which a native-born Indian must be dis- 
tinguished from residents of the United 
Kingdom ? — If that is so, it is a case for 
more careful and comprehensive drafting 
in the next stage of our discussions. 

Mr. Zafmlla Khan, 

15.598. Secretary of State, with refer- 
ence to the second consideration that you 
have put forward, as regards the Eeserve 
Bank MU, that the Bill will have be- 
come a Statute before the new Constitu- 
tion comes into force, supposing after 
the coming into force of the new Con- 
stitution a block of shares in the Reserve 
Bank were sought to be acquired by 
somebody who under your definition in 
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Clause 4 of your Memorandum could be 
regarded as a domiciled Indian or an 
Indian resident in India, would he be 
able to acquire that block of shares ’ — 
The safeguard, Mr. Zafrulla Khan, -would 
be that in that ease the Boaid could re- 
fuse to register the transfer of the shares 
under the Act. 

Sir Pliiroze Sethna, 

15.599. What reason w'ouid they ad- 

vance for such refusal f — I imagine the 
conditions under wffiieh the Bank would 
be set up. I imagine (I am now using 
the phrase in a general wmy) it v/oiikl 
really be outside their artieies of asso- 
ciation, , 

Marquess of Reading, 

15.600. If the Reserve Bank Act, when 
it comes from the Legislature, contains 
any such clause, it w’-ould necessitate, 
would it not, some provision which w’ould 
meet the exception wdiieii you have put 
here in paragraph 4 ? — It is a question 
then of drafting so as to meet that par- 
ticular clause ? — It might well be so. If 
it is not met in another way, we might 
have to meet it here. 

Lord Eankeillotif* 

15.601. Will the Reserve Bank be an 
incorporated company within the mean- 
ing of these words ! — That is a lawyer’s 
question, I am afraid. 

Sir Bari Singh 6rowr.] If it is a share- 
holders^ Bank it will be an incorporated 
company. 

Marquess of Reading.] It must be. 

Wtocss.] It will be an incorporated 
company under special conditions. 

Sir Bari Singh Gout, 

15.602. Incorporated under the pro- 
visions of that special Act? — ^Yes. 

Mr. M, B. Jaifalcer, 

15.603. But it is incorporated in India ; 
those are the words in Clause 4 ? — ^Yes. 

Sir Rhiroze Sethna. 

15,604* Mr. Secretary of State, you 
have, headed^ .^sub-paragraph (8) : 
Special Provision for Ships and Ship- 
ping/^ Is not this quite new ? Was tMs 

* 


cliHcussed at any one of the three pre- 
vious Round Table Conferences I ean- 
not lerneniber whether we discussed it. 

I certainly remember the question of 
shipping came up now and then. It is 
in the White Paper. This is merely^ a 
eoinment upon what is in the White 
Papt'r. There is nothing new here as 
compared with the White Paper. 

15,606. Was it ever intended in any 
discussions at the three Round Table 
Conferences, or is there anything to 
show in the White Paper, that ships 
registered in the British register can 
also be registered in the Indian register 
•on terms of' equality, as is ])roposed ? — 
The Clause is 123 in the White Paper ; 

Provision will be made on the same 
lines for equal treatment on a reciprocal 
basis of ships registered respectively in 
British India and the United King- 
dom 

15,606. We do not remember having 
discussed this at any of the Round 
.Table Conferences. I do not know how 
it has crept in in tlic White Paper ?— 

I do remember discussions. I do not 
remember how detailed they were. 

• 15,607. Will not this mean that India 

will be deprived of the advantage of a 
separate Indian register, such as is 
maintained by other countries, in order^ 
to distinguish its Mercantile Marine 
from the Mercantile Marine of other 
countries ? — Xo, that is not so, Sir 
Phiroze. 

15.608. Why not, Mr. Secretary of 
State ^ — I do not know why not, but it 
is not so, anyhow. I think it would be 
an unnecessary restriction upon the 
Indian Government. 

Mr. N, M. Joshl 

15.609. Can ships registered in India 
have any kind of preference over ships 
registered in the United Kingdom 
'Ko, 

15.610. Sir Pliiroze Sethna^s question 
is : WHiy should people register their 
ships in Jndia ? — ^It is a part of the 
general reciprocal arrangement— the 
same treatment for both. 

Su* PMro.se SetJma, 

15.611. The second sentence of that 
subqtaragraph^'^ reads : It is "usuaf in , 
Ml treaties relating to matters of com- 


'merce'to .specify not , only individiuils ' 
.and,' companies but also ships, where it 
is intended to' give rights in regard ' to 
matters of shipping and navigation, 

, This, surely, Secretary of State, is not 
■a treaty between two separate entities, 
but this is more a matter of the Consti- 
tution in the making. W^ould you still 
insist upon this clause f— “We certainly 
insist upon the'' clause, .and ■. Sir 
Phiroze^s point about its not being a 
treats' is not quite accurate. The ob- 
ject of this reference is to show',' that 
in legal documents, for instance, 
treaties, you would have to make this dis- 
tinction between ships and persons and 
companies. 

15.612. You just now replied to Mr. 
Joshi that your suggestion is on the 
basis of reciprocity f — Yes. 

15.613. W^ould you regard reciprocitj’' 
between such diverse interests as 
British shipping and Indian^ shipping’ 
as the difrerence between a giant and 
a duarf ? Would you regard that as 
a fair means ? The diiference between 
Indian shipping and British shipping is 
so very vast that the British shipping 
has oN’ery thing to gain and nothing to 
give “? — I would not say that at. all 
I would say that if Sir Phiroze, with 
Ms business experience, would look at 
the prodt and loss account of British 
ship])ing companies within recent years, 
he v'ould find tliat that is veiy far from 
the ease. 

15,014. That may be so within recent 
years, but it has not been so in the past, 
as you cannot but admit. These ship- 
ping companies have all paid dividends 
and very large dividends. It is only' on 
account of the world depression at 
present that British shipping, like 
other shipping, is not doing as well 
It v/ould simply amount to tliis, tliat 
.the ali-powerful British shipping will 
continue to crush Indian shi|>ping as it 
has done in the past ^ — ^I should demur 
to every part of this statement. 

15,615. Has not that been our ex- 
perience in the past f— I should say it 
had not. 

f 15,616. Are you aware, Mr. Secretary 
i>i State, that between 1860 and 1925 m 
many as 120 Indian shipping companies 
were formed with a capital of /about 46 
crores of rupees, which in sterling 


323 


amounts to moix^: ■than; 30 millions, a ; 
that of those only' a very f ew ;l*emain, ^ 
and a-ii because ' of ' competition I '. 
should very much doubt if it was all 
because , of the , eompelition,' ' nf ■' .'parti- 
cular British Companies. 

15,617* If you would like proof of 
that I will quote from an English autho- 
rity, , namely, ' the , Chairman of the 
Madras Chamber of Commerce, who in 
Ills evidence before the Eoyai Commis- 
sion said as follows — the gentleiiicin 
whose opinion I am quoting is the Hon. 

¥. G. Lynn, Chairman of the Chamber 
of Commerce of Madras : It is not 

geiieraliy known what is the nature of 
the coinbination, agreement, or under- 
standing between the steamship lines 
serving Indian ports, but an agreement 
or understanding of some sort undoubt- 
edly does exist between the Britisii 
India Steam Navigation Company luid 
the Asiatic Steamship Navigation 
Company to maintain freights and 
passenger rates and to create a mono- 
poly for themselves in the Indo-inter- 
eoastal, Indo-Ceylon and Indo-Burman 
trades.’^ He stated further : From 

time to time eiforts have been made by 
independent lines to participate in the 
Indo-intercoastal, Indo-Ceylon and 
Indo-Burman trades, but the active 
competition of the B. I. S. N. Co. and 
the tricit support of the Asiatic Com- 
l>any has invariably resulted in the 
opposing steamers and lines being 
withdrawn after a short time.’^ Sir 
Hubert Carr says that the B. I. must 
be very efficient. I would like' to 
pirrsiie that point. Did not the B. I. 
attain the success that it did because of 
the subsidies that it received from the 
Government, or otherwise it would not 
have started really could not 

answer Yes or No to a question of this 
kind. These are detailed questions 
connected with the past of a lot of 
private companies. It is very difficult 
for me to go in detail into their records 
over a number of years. I should still 
say, whether it be so or not — and I am 
inclined to think that it is not so— it 
is necessary to have an agreement of 
reciprocity between governments in 
Cjuestioii of this kind. • • 

15,618. My point is that the recipro- 
city is not possible between ' the ve]^ 
strong and powerful British shipping ih-’ 
terests and Indian iinterests. For 

MO0BO ; . 


example, I take it that you would ad- 
vance the theory that Indians, if they 
wanted to do so, could come here 'and 
start in the coastal trade, and there is 
no objection to the same ? — Yes, 

15,619. I suppose you are aware what 
is the percentage of foreign sliippiiig 
interested in the coastal trade of this 
country f—No. 

Sir Fhiroze Setlim,] Not more tha i 
2 TKT cent., and that in spite of such 
strong and well developed organisa- 
tions' as the Dutch and the Germans 
have ; so it is next to impossible for 
India to compete with British shipping 
interests unless they are afforded some 
privileges. Lord Irwin will correct me 
if I am wrong, but I think even he men- 
tioned during lus Vieeroyalty ir. India 
(I believe at Cawnpore) that it , was 
difficult in modern days of competition 
for luciian shipping to continue with- 
out State aid, and I think Sir Austen 
Chamberlain made the observation last 
night that there is no trade which 
requires subsidization or is subsidized 
more than is shipping. 

Sir Austen ChamherlainJ] I did no!: 
say which requires/' Do not let 
me be represented as an advocate of 
tiiat system. 

Sir FUror^e Setlma.] You may not be 
an advocate, Sir Austen, but you re- 
cognize the fact. 

Sir Austen GliamherlainJ\ I recognize 
the fact. 

Sir Phiroze Setlma,'] That is all I 
v/anted. 

Witness.] But befoi^e we pass from, 

I will not say questions, because I think 
really Sir Phiroze lias been expressing 
a view, a view with which on the whole 
I do not agree, I would ask him to con- 
sider th-e implications of his argument, 
namely, that tliere should be cliseriini- 
nation against British trade. That 
implication means the complete con- 
tradiction of the general agreement that 
we have had in the past, namei^q that 
there should not be commercial discri- 
mination. 

15,620. Not generally speaking, but 
in some eases such as this, would you 
not recommend it? — ^No. • . ■ 

'15,62i, That would mean that Indian 
shipping would never advance beyond 
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it is to- day ?— I should not -agree 
i^dth.-that comment either. 

15,022. You are aware that the nayi- 
gationai laws of this country prevented 
goods from being brought into this 
cou.ntiy ih Indian bottoms, so that 
tiiere v-as discrimination against Indian 
interests in this matter years ago 
giippose in theory there was such dis- 
crimination in the seventeenth century, 
but how far that has any bearing ux^oii 
omr present diseusvsioiis I fail to see. 

15.623. You say that becai se that 
was in the 17th century it does not 
apply to-day. Is that your ausw'cr ? — 
I should have said that it had no bear- 
ing' at all upon our present discussions. 

15.624. But according to you, Sir 
Samuel, it has a bearing bG<*anse in 
answer to Mr. Morgan Jones yesterday, 
y<ni', said that you are recommending 
this ^proeess of reciprocity on account 
ol' the nature of the partnership that 
has existed between Eugiaud and India 
for decades or centuries 'I-— But does Sir 
Phiroze Sethna really mean to imply 
that' Yn'dia has a grievance because in 
the 17fh century %ve had a discrimina- 
tion ? There was not a single Indian 
ship sailing in European waters then. 

15.625. Yes, there was. There was 
the famous' case of the steamship ^ ^ Corn- 
w^allis f— There could not have been a 
steam/jr in 'the 17th century. 

15.626. You are perfectly right ? — 
I should have thought this was dragging 
up Mstorieal instances as imaginary 
grievances at the present time. 

^ 1^627. I have brought it out for the 
siinple reason that there are certain in- 
dustries in India which will require to 
be helped, and this is one of those, 
otheiwise Indian shipping will never 
advance, and it does require to be sup- 
poided f — But Indian shipping has ad- 
vanced considerably m recent years. 

15.628. I would not say so f — ^I have 
seen many memoranda ' showing the 

• great advance ^ that Indian companies 
have made in the coastal trade. 

15.629. There is only one company 
which is able to live to-day, because of 
an -arrangement arrived 'at with its 
powerful rivals. Otherwise the other 
sMp|>ing companies have all gone to the 
wall f-— Shipping companies have gone 


to .the "wall .in large iiumbers all over the 
world in recent years, y 

15.630. '^I know that, but the reasons all 
over 'the wmrld are different from'' the 
reasons, ‘which prevail , in , India. That' 
is what I want to bring out.' In the Im- 
perial CJonferenee,, of ■ 1926,. it was, laid 
down that there would no longer be any 
doubt as to the full and complete , power 
of. any Dominion.' Parliament to. enact 
legislation in respect of niercliant ship- 
ping, nor 'would Dominion laAVS be liable 
to be held inoperative on the ground of 
repugnancy to law^s published , by the Par- 
liament of the United Kingdom. In 
spite of that you are iniposing this hard 
condition on India and I am requesting 
the Committee to eoiisider whether they 
will, in the ease of Indian shipping, 
extend to them some privileges as have 
been frequently asked for ? — As Sir 
Piiiroze Sethna is quoting these instances 
from the deliberations of Imperial War 
Conferences, he should also quote at the 
sfune time Part IV of the British 
Commonwealth Merchant Shipping 
Agreement, 1929, and particularly 
Article 10 ; “ Each Part of the British 
Commonwealth agrees to grant access 
to its ports to all shiiDs registered in the 
British Commonwealth on equal terms, 
and undertakes that no laws or regula- 
tions relating to sea-going ships, at any 
time in force in that part, shall apply 
more favourably to ships registered in 
that part, or to the ships of any foreign 
country, than they ap|)]y to any shipping 
registered in any other part of the 
Commonwealth.^^ 

15.631. I am not aware of that. Thank 

you for drawing my attention to it ? 
But what I have quoted shows that 
the Dominions and the Possessions are 
given a freedom which you are denying 
to Indians., Kow, Mr. Secretary of 
State, I am not going to touch on the 
subject of the Eiseal Convention, as you 
have suggested that that will be taken 
up later, but may I read to you the 
sentence from^ Mr. Montagu’s Speech 
as follows : After that Keport 

namely, the ^ Report of the 1919 Joint 
Select Committee, by an authorita- 
tive Committee of both Houses and Lord 
Ctirzon's promise in the House of Lords, 
it was absolutely impossible for me 
interfere with the right which I believe 


•was wisely ■ given : and wliieh I am' deter- 
mined to maintain/ to ^ve to the 
^€rovernment of , India the. right -to con- 
sideiv the iiiterests of India drstj just 
as we, without any complaint from any 
other parts of the Empire,' and the other 
parts of the Empire without any eom^ 
plaint from us, have alw^ays chosen the 
tariff arrangements which they think 
best fitted for their needs, thinking of 
their own citizens' first.’’ "Of course, 
Eiscal Convention and commercial dis- 
mmination are two different things, but 
do not you agree that since the object 
in view' is the same, namely", the develop- 
ment of Indian industries, the same 
|)rinciple should ap|)ly, subject to one im- 
portant modification wdiich you mentioned 
in reply to Mr. Morgaji Jones’ question. 
We recognise that in tlie case of British 
Companies already established and oper- 
ating in India there is a moral claim for 
protection ; but can you explain why jn 
future and in the ease of companies not 
operating in India at present India 
should not have the same rights and 
liberties as regards internal regulation 
as Great Britain and the Dominions ? — 
Sir Phiroze has made a Second Reading 
Speech in favour of commercial dis- 
crimination. I can only reply that I do 
not agree with it. 

15.632. Do you agree with ’the Conven- 
tion about purchase of stores as laid 
down in the Simon Commission Report ? 
Yon do not propose to disturb that, do 
you No. 

Mr. M. R. Jaijaker, 

15.633. May I just ask your attention 
to paragraph 3, Secretary of State ? “It 
is proposed that the Constitution Act 
should contain a general declaration that 
no British subject (Indian or otherwise) 
shall be disabled”, etc. May I suggest 
to you that for the purpose of clearness 
it would be better if you separated the 
case of Indians in India from, those who 
come into India, either the residents of 
the United Kingdom or Colonials or 
others, because the ease of India stands 
on a different footing and it will tend 
to clearness in India if you took out the 
case of Indian born Indians, like minori- 
ties and their rights, because they stand 
on a different footing % I am therefore 
asking if you will consider the splitting 


up of this clause into two, one deaiih^i 
with rights of Indian minorities, ' because 
they will be fundamental ' rights like the 
rights of holding property, etc., *ami 
another clause dealing with the rights^ o£ 
non-Indians to whom you give proteetiom 
in the country ?—! will attend to“M'i% 
Jayaker’s suggestion. I wmuld not like 
to express an opinion one way or the 
other without looking into it further. 

15.634. You make no distinction 
throughout your Memorandum, Seere* 
tary of, State, as regards bodies which 
were trading with India at the date” of 
the Constitution Act, hut which were 
not resident in India nor had establisli- 
ments there. You make no distinction 
between bodies wdiich were trading and 
had residence and establisliments and 
those which were merely trading but who 
had no residence and no establishra^ents f 
— No ; and I do not think you can make 
any distinction of that kind. 

15.635. Because I am asldng yom? 
attention to the Report of the Second 
Round Table Conference at page -57 of 
the copies supplied to us, paragralph 24* 
This -was the Report of the Committee : 
^‘The. question of persons and bodies m 
the United Kingdom trading with India 
but neither resident nor possessing estab- 
lishments there requires ratlief different 
treatment. Such persons and bodies 
clearly do not stand on the same footing 
as those witli whom this Report has 
hitherto been dealing. Nevertheless, the 
Committee were generally of opinion that, 
subject to certain r(^servations, they 
ought to be freely accorded, upon a basis 
of reciprocity, the right to enter and 
trade with India.” You have made no 
such distinction between these, two classes 
in the memorandum or in Proposals 12^ 
to 124 of the White Paper f — Mr* 
Jayaker’s point, if I understand him 
lightly, is that reciprocity ought only 
to cover genuine traders in and with 
India. 

15.636. Yes — I will look into the point 
and communicate further with him about 
it. _ 

15.637. Although we differed mater^i#y 
many of the points the utmost agree- 
ment th^t was recorded was on this prin- 
ciple, that those who were- genuine 
traders dealing with In(lia who had estj^b^ 
lislied themselves had a moral claim 
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which did not belong to anybody else. 
That was the basis on whieh we pro- 
ceeded thronghout, and I think those 
Indians who agreed witli the views went 
on this principle, that those who were in 
India already under a different system of 
government should in, no -way be pre- 
judiced by a change of Government. 
That moral claim, I am putting it to 
you, cannot possibly apply to others who 
come in for the first time after the Act 
is passed or who are not genuine traders 
with India 1 — (Sir Malcolm Hafle^^) The 
distinction, I think, Mr. Jayaker, will 
apply mainly to eligibility for bounties. 
It was that, I think, which he had in 
his mind. 

15.638. No, it will apply beyond that, 
Bir Malcolm. For iiistanee, if India bad 
the ■ liberty of laying down conditions, 
which you prescribe for ])ounties only in 
this memorandum, in tlie case of all com- 
panies which come in for the first time 
after the Constitution Act, India will 
certainly have a very strong leverage for 
Inclianising those com])anies not only in 
respect of ])ounties, but iii the terms of 
incorporation ; but do you see any justi- 
iieation for according to people who come 
into India after the Constitution Act, or 
who are not genuine traders with India 
at all, the same protection as those com- 
panies ivhieh have acquired an equitable 
and moral claim to be protected under tbe 
New Constitution f — We on! 3 " protect tbe 
new Companies coming in against certain 
regulations in regard to tbeir composi- 
tion. That is tbe extent of tbe protec- 
tion for new Companies coming in. The 
ground for doing so is that if 3 'Ou did 
not give them that ])recise form of pi’o- 
tection you would be to tbai extent pre- 
judicing not companies, but British sub- 
jects as such. 

15.639. If that is jmur contention, may 
I point out to you in paragraph 3, sub- 
paragraph (iii) : ^^As regards companies 
which are or mai’’ heii^afte?* he incorpor- 
ated in the United Kingdom,'^ you must 
necessarily limit that expression ^^incor- 
porated in tbe United Kingdom by the 
residents of the United Kingdom ? — I 
thinlv the only way wdiich you have, in 
point of law, of distinguishing in this 
respect is ineoi'poration. 

ifarquess of Beading,] There is no speh 
thing as a resident company. It is a 


company- vdiieh is incorporated in a par- 
■ticuiar, place, which makes, it equivalent 
to residence- or -domicile in the case of-, a 

subject. 

-My, M. E: 'JayaJcer, ' y ' ' ' ' • 

15,640. What would happen to a Com- 
pany incorporated in England, . but which 
was 'composed mainly , -or entirely, of 
Colonials coming from ■ a , .country which 
did not give ' equality . - to. ■, Indians . f . It 
would fall under your definition ineor- 
.porated ■ in the United Kingdom 
although the members who formed tliat 
company were all Colonial or Dominion 
men f — We' have to admit that there is 
point in what Mr. Jaj^aker say's, tliat os 
our onh' legal basis of distinction is iii- 
cor]:)oration that might allow Colonials 
starting a company iiieorporated in Great 
Britain to get the advantage of this Sec- 
tion, but the difficulty- is that you can 
jiever tell at one particular time what 
exactly is the .composition of your sliare- 
lioldei’s’ list. If you laid down that the 
company must not only be incorporated 
in the Ibiited Kingdom, but must consist 
of residents of the United Kingdom it- 
self, you would he dealing -with a con- 
stantly shifting body, and it would be 
very difficult in point of law at one time 
or another to say whether* your share- 
holders were residents in the United King- 
dom or were Colonial to take Mr. 
Jayaker's instance. It is a continually 
shifting list. The only test we have been 
able to find for a satisfactory discrimina- 
tion in point of law' is incorporation, as 
Lord Reading says. 

15,641. But supposing \mu took the 
nature of the company- at the time of 
its incorporation. T am aw'are of -what 
you say, and I quite agree it would be 
difficult to sa.y^ that the conditions were 
satisfied at all stages by^^ tlie same com- 
pany, but supposing you take the ease 
of incorporation, do not you think it 
will prevent many Colonials getting the 
rights of trading in India. You are 
aware how strong is the feeling against 
Colonials trading in India, coming from 
countries w-bieli do not allows the same 
advantages to India. I wmnt to ensure 
that the benefit given by this clause is 
entirely in favour of residents in tlie 
United Kingdom and not in favour of 
.Colonials wdio will come and form a com- 
pany „in England and go and get the 


privileges wliieli tMs country is given in 
India f—( Sir Hoare,) ■ We 'will 

look into the point, but I do not disguise 
that it is a very difficult question, 

15,642. You could say that a propor- 
tion of directors or shareholders must be 
residents of the United Kingdom, just 
as you do in the ease of the bounties. 
There you recognise that a certain pro- 
portion of the directors must be of a cer- 
tain nationality. Y^ou can do the same 
here. I am only anxious to prevent that 
this clause should be made the occasion 
of Colonials getting in India trading 
lights which the3?‘ wouM not get otlier- 
wiseY,— -(.Sir. ilfaieolm* Hailey.) It is. ex- 
ceedingly diffieult, no doubt, because 
there is the case of the holding company. 
One company may bold the shares in 
another. It is exceedingly difficult if 
you are to look behind your list of sliare- 
holders at any time and say whether 
they are residents of one partieuiar 
place. I am sure everyone accustomed to 
dealing with companies’ lists will realise 
that diffi-culty. 

Sir John Wardlaiv-MUne.] Would not 
there he a difficulty in a case such as l\Ir. 
Jayaker suggests, that you might have 
nominees appointed ? That seems to me 
to be a cardinal difficulty at once. 
Marquess of Beading.] Or a holding 
company registered as the shareholders. 

Earl Winterton.] I think we ought to 
understand what is meant in the ques- 
tions and answers by the use of the term 
Colonial.” The term '^Colonial” 
applied to British subjects in tlie 
Dominions is quite out of use. By the 
term Colonial ” do you mean British 
residents in the Crown Colonies or 

British residents in the Dominions ? 

Mr, M. B. Jayaher,] I meant both. 
I meant residents in the Crown Colonies 
and residents in the Dominions. , 

Earl Winterton.] There is a very vital 
distinction. 

Mr. dl. B. Jayalcer. 

15,643. I know ; I am much obliged to 
you for reminding me. In Clause 3 (iv), 
to which yoiir attention has been called 
by several Members, what is it yon want 
to secure, Sir Samuel, by that extended 
definition ? You agree that in the ease 
of private companies it "will have no 
operation, because a private company, if 


it wants to exclude non-Indians, can 
always use the expression ‘‘ Indian bom 
Indians,” and then your Clause becomes, 
nugatory. In the case of Legislatioa, 
that is to say, a company which is in- 
corporated by Legislation, only in such 
eases will this Clause eonie into opera- 
tion, and, in such cases, may I point out, 
as you pointed out rightly in reply to a 
, previous ^ question, that it is always in 
the option of the directors to accept 
shareholders’ applicatioii, so it is als;> 
in the : hands of the shareholders to 
appoint' ■ directors. Similarly agents a n d 
servants is a matter entirely in the 
hands of the company. Therefore, even 
in the case of a company which is iu- 
eorporated by an Act of the Legirdatiire, 
to which this alone -would apply, it wou’d 
be so easy to defeat this Clause liy 
putting the words “ Indian born.” In 
what cases do you think this Clause is 
operative f — {Sir Malcohn Hailey.) We 
fully realise what Mr. Jayaker says. 
There is full liberty for the company to 
coustitute itself under its Articles of 
Association, to appoint what directors it 
likes, and so on. The object of this 
Clause is lo xjrovent legislation making 
requirements in the case of companies 
which would act to the ]')rejiidice of 
United Kingdom residents ; that is ail. 

15,644. This Clause would mean this, 
to put it in plain English : British sub- 
jects domiciled in the United Kingdom 
will be entitled to ])oeome <lir(u*toi'B, 
shareholders, agents and servants. Is not 
that so ? It does not go beyond that 
“ will he entitled to become directors/ 
shareholders, agents and servants ” ? — 
Or, rather, that the eompany will not 
suffer in any way as a company if ihe 
directors, shareholders and so forth, are 
United Kingdom residents instead of. 
residents of India. That is the exte.ut of 
the Clause, and no more. It confers no 
title on anyone to be a direehn* or a 
shareholder. 

15,645. Therefore, it comes to this : At 
the most this Clause only gives the right 
to the residents of the United Kingdom 
to become directors, shareholders, agents 
or servants, as if they were Indians.^ I 
am . putting a short expression Yes. 

. 15,646. But it does not take the Clause 
beyond that beeaiise if the company was 
so minded as to diseriminate between 
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Indian born Indians and the. Statutory,' are'' ope.n to the ' .Governor-General ia 
Indians, it I may use the expression, paragraph 39, he will not be at liberty to 
they ean always say that the directors follow two out of the three. Is that what 


will be Indian born Indians f — Un- 
doubtedly. 

15.647. Therefore, what is the opera- 
tion of this Clause ? — I think Mr. Jayaker 
must read the Clause as though it con- 
ferred certain rights on British Indian 
residents to take part in the company 
as shareholderB or directors. The ijiten- 
tion of the Clause is merely to prevent 
a company from being prejudiced if the 
law lays down that at its incorporation 
it should include a certain proportion of 
Indians and the like. In that case, 
United Kingdom residents would come as 
Indians and therefore com]3ly with the 
law. I'lie company having complied with 
the law to that extent would not be pre- 
judiced in point of taxation, and so 
forth. 

15.648. I see. Then in sub-paragraph 
(vi) you say ^‘ in addition, it is pro- 
posed- that the Constitution Act sliall 
3’equire the reservation for the signiiiea- 
tion;, of His Majesty^'s pleasure of any 
Bill wdiicli, tlioiigh not in form repug- 
nant to the ^ provisions indicated in 
Clauses (ii), (iii) or (iv), the Governor- 
General in his discretion considers likeN^ 
to subject to unfair discrimination any 
class of His Majesty^s subjects.^^ Is it 
anything more than paragraph 39 of the 
White Paper ? You have in paragraph 
39, a very unlimited j) 0 Aver to the 
Governor-General : The Governo-r-Gen- 
eral will be empow-ered at his discretion, 
but subject to the provisions of the Con- 
stitution Act and to his Instiniment of 
Instructions, to assent in His Majesty’s 
name to a Bill which lias been passed 
by both Chambers, or to withhold liis 
assail, or to reserve the Bill for the 
signiiieation of the King’s pleasure.” Is 
it anything more than this f-~The im- 
portant -words in sub-paragraph (vi) are 

though not in form repugnant to the 
provisions indicated in Clauses (ii), (iii) 
or (iv) ” 

lo,649. But surely tlie Governor-Gen- 
eral always consider it. He will not 
be blinded by the form of the Bill. T 
%vant. to know whether it takes ]jara- 
gTaph 39 further f—You will notice it 
makes the reservation obligatory. 

15,a50. Therefore,^ you say in ' $ueh a ■ 
ease, .dint of the three alternatives which 


you meai? f — (Sir Samuel Eoarc.) Yoa, 
that is so. 

15.651. If so, wdiy are you niaking it 
strict, especially in the case of unfair 
discrimination in the ease of His 
Majesty’s ^ subjects ? I can imderstairl 
your making it strict in the case of (?i.s- 
erimination in favour of the residents 
of Plis Majesty’s Kingdom, but why are 
you so tender about His Majesty's sub- 
jects in other parts of the Domini tins ojid 
the Colonies 1 — But, Mr. Jayaker, this is 
not simply British subjects ^ or Dominion 
subjects. It is all subjects, iiieiuding 
Indians, protected by these clauses. 

15.652. As I wms mentioning to you. 

the case of Indians should be entirely 
in a different clause, because it will create 
a lot of confusion if you treat the case 
of Indians in ail these clauses as on a par 
■vvith residents of the United Kingdom or 
Colonials or Dominion people. I am sug- 
gesting that the case of Indian minorities 
should be treated separately. Assuming 
you leave Indians out, I am suggesting, 
if you must make the Clause so "strict as 
to limit the liberty- of the Go\'ernor- 

Generai wduch is given by paragraph 30, 
why not^ confine it to cases of unfair dis- 
crimination as against the residents of the 
United Kingdom only ? — I understand 
the Clauses to be so in effect. 

15.653. It is His Majesty’s subjects ” ; 

that is the expression ?— (Sir Malcolm. 
Sailey,) It only refers to sub-clauses 
(li), (iii) and (iv). 

15.654. Sub-clause (vi) ?— (Sir Samuel 

Hoare.) Tes, but Mr. Jayaker will sec 
that this clause only refers to sub -clauses 
(ii), (lii) and (iv). 

15.655. Yes. it is mentioned there, (ii), 
(ill) and (iv). That is just the reason. 

1 just want you to follow?* my point be- 
cause it is a little intricate. You liave 
mentioned Clause (ii) to which ibis prin- 
eiple will apply. If you refer to Clause 
(ii), it refers to the right of preventing 
the entry as you explained yesterday in 
answer to Mr. Zafrulia Khan ?-~Yes.' 

15.656. Therefore, if there is a Bill (I 
am explaining how sub-clause (vi) will 
operate) which prevents the entry of any 
class of His ^ Majesty’s subjects resident 
,in, the Colonies and the Dominions, tliis 
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strict Clause will apply, and tlie Govern-' 
or-Geueral in, such' a case will be com-, 
pelled not to act upon the two ali^ematives, 
but,. in every' ease 'he must reserve it for 
the signification of His Majesty’s plea- 
sure.. .Why is such a strictness necessary 
in the' case, of tiis Majesty’s subjects in 
the Dominions Mr. Jayaker’s explana- 
tion of sub-clause (ii) I do not think is 
accurate. 

15j657. I thought you said 37 'esterd'ay, 
in,, answer" to :Mr. Zafrulia 'Khan, that 
sub-clause (ii) gave the right of restrict- 
ing the entry of the Dominions’ and 
Colonies’ 'subjects into' India ? — (Sir Mcd- 
eolm II ail eij, ) It gives the right of re- 
stricting the entry of residents from the 
Doininioiis and Colonies merely because 
it does not appty to them the protection 
that is extended to residents of the United 
Kingdom. 

15,658. That may be the way in which 
the principle comes in, but it does come 
in, I think. Take the words “ to pro- 
vide that no laws restricting the right of 
entry into British India shall apxdy to 
British subjects domiciled in the United 
Kingdom.” The necessary implication is 
that such a law can be made with refer- 
ence to people who are not British sub- 
jects domiciled in the United Kingdom. 
Therefore, it does give the right to the 
Legislature of India to prevent the entry 
of British subjects not domiciled in the 
United Kingdom f — I think it might be 
fair to sa 3 ^ that if sub-clause (vi) seems 
to have the precise effect which Mr, 
Jayaker thinks, then it will ])e very easy 
to alter it in order to give its true im- 
plication, nanieh’^, that it only stands as 
a protection to British subjects domiciled 
in the United Kingdom ; that is what it 
was intended for, and it can in drafting 
be restricted to that. 

15,059. Then I proceed now to para- 
graph (2). Tiiere you mention, Mr. Sec- 
retary of State, some conditions. I am 
speaking of bounties. You ob-^erved 
yesterday that those conditions are the 
same as were mentioned in the Report of 
the Committee on External Capital f — 
(Sir Samuel Hoare^) Yes. 

15,660. Am I to understand that those 
conditions are illustrative and not ex- 
haustive ? I will make my question 
clearer. For instance, at page 16, if you . 
have a copy of the Report, you find in 


Clause 2, Siib-clause (2), where the con- 
ditions are mentioned, one condition is, 
has a share capital the amount of 
which is expressed in the MemoL’andiim 
of Association in rupees That condi- 
tion is not mentioned here '? — No; but 
those are the conditions we have in mind. 

15.661. Therefore they are not ex- 
haustive as mentioned there. Tlmt is the 
only thing I wanted to know. You have 
similar conditions to those which are 
mentioned in thiS' Report" f—Y^es. '.You 
mean thej^ are not exhaustive in our 
Memorandum f 

15.662. Yms ?— -Yes. 

15.663. For instance, as Sir Phiroze 
Sethna put it to jmu, a condition like this, 
that a certain proportion of capital should 
he made available for siibserii)tio:ii in 
India 'would be a condition of this 
character f— Yes. The eonditious- we 
have in mind are the conditions of the 
External Capital Committee. 

15.664. And similar eonditions, because 
they do not exhaust the conditions. I 
do not -want any answmr “which '.vili un- 
necessarity create confusion, but wniat I 
wmnt to know is this. You have men- 
tioned only two conditions here, Sir 
Samuel : composition of the Directors and 
facilities — reasona])le facilities, as Sir 
Austen Chamberlain pointed out — to bo 
given for the training of Indians ; there 
are only two, and I want to know whether 
you restrict yourself only to two or 
whether they are merely illustrative of 
the conditions you have in vhnv No- 
I did not read the whole of the l^eport of 
the External Capital Committee. It is 
the text book upon which we are work- 
ing, 

Mr. A. M. JoshL 

15.665. May I ask one question ? Are 
the conditions given in the External 
Capital Committee’s Report the lust word, 
or could thev^ be added to ! — I think sub- 
stantially this is the basis of what we 
intend. 

15.666. I tell 3 ’ou, Secretary of vState, 
why I am asking this question. When 
this question was discussed in the Legis- 
lature I raised the question whether w'e 
could not make a condition as regards 
the employment of a certain number of 
Indians in these industries. Some indus- 
tries may be started and foreign labour 
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may be imported. I am not niiggesting 
that it is pro])abIe to-day, but it may 
happen that foreign labour may be im- 
poj’ted. I therefore suggested tliat one of 
the conditions should be that not more 
than a certain percentage shall consist 
of foreign labour. Would such a condi- 
tion be inconsistent with what you are 
proposing (o do ? — I do not think it 
would be inconsistent wdth these condi- 
tions, but I do not want it to be thought 
that ^ve wish to go oulside the general 
scheme of the Heport of the External 
Capital Committee. 1 should have 
iniagined myself that tlie real safeguard 
against any fear of that kind in tli(i case 
that Mr. Joshi has just suggested is the 
universal feeling in India. I cannot con- 
ceive myself of any Government here or 
anywvhere else giving a subsidy to a Com- 
pany for the encouragement of ih in- 
ternal (]evelop>ment and allowdng the work 
of the Com}>any to he carried out im- 
ported labour. 1 shouhl have tluaight 
myself tliat public opinion would iiave 
been so strong as to make the immigra- 
tion of that kind of labour quite im- 
possible. 

Mr. 21, B. Jayalcer, 

15/)6T. Xo\v take a condition like this. 
Sir Samuel : that a certain proportion of 
the capital should he offered for sub- 
scription in India. You would not re- 
gard that condition as inconsistent wntii 
the scheme of the Report, would you ? — ► 
I w-ould not like to commit myself to an 
answer Yes or No, but I will take account 
of what Mr. Jayaker has said. 

Sir Hubert Can\ 

15.668. May I ask one question with 
regard to that I Speaking from memory, 
does not that- Committee report very 
definitely against a special allotment of 
capital to any special body of people, 
Indians or otherwise — I shoiiLi like to 
look up the Report before I gave an 
answer upon that point. 

Mr. 21. R, Jayaker. 

15.669. Then you are aware that at 
the present moment the Indian Legisla- 
ture has the right and has exercised the 
right to attach such conditions whenever 
bounties are given to any Company, 
whether that Company is existing . or 
future Yes. * . 


,.15,670. I a,m asking you this : In your 
scheme.' you, ..limit the, right to attach these, 
condition^ 'only to those Companies., which 
are incorporated after the Subsidy Act t 
—Yes. 

15.671. Now supposing there is an old 
Company which is a Company which was 
existing at the date of the Subsidy . A..et 
and it refuses to change 'with the nature, ' 
of the times, for instance it refuses to* 
■allow Tndia.iis to become .Directors;; it, 
refuses to allows Indians to beeo.iiie share- 
holders ; it refuses to change with the 
spirit of the times, and it applies for a 
bounty out of the national funds : wdiat 
equity is there that under your scheme 
it should be entitled to receive this 
bounty and support from national funds, 
wbiie ail the time it keeps the nationals 
out by refusing to allow them to become 
Directors or sliareliolders f What equity 
is there that it should receive money 
from the Indian taxpayers and jret re- 
fuse to ailov: the Iiidians to come in at 
any door I-— The equity is really found- 
ed upon w'hat I said yesterday, that I do 
not think it would he fair to impose new 
conditions. The eonditions would be new 
conditions owing to the change of gov- 
ernment. I Avonld say that the altera- 
tion in the form of government did 
mateiialiy alter the position. That being 
so, we felt it v-as fairest to leave exist- 
ing Companies untrammelled by restric- 
tions of this kind. 

15.672. I quite agree with the prin- 
ciple so far as they exist and the rights 
of these Companies are coneerned. I 
can see the principle although I may 
difier froin it : hut if the CompaJiy 
applies for funds or applies for money, 
do you mean to say that the man who 
pa^^s the money has no right to say and 
the Legislature wliieh pays the money 
has no right to say, If you want help 
from Indian funds you must take in In- 
dians ? — Mr. Jayaker will remember 
that the object of bounties and subsidies 
is the eneoximgement of Indian trade 
and industry. Can you really draw the 
distinction between one Company and 
another as a result of the particular kind 
of Board of Directors which they have 
got or their shareholders, when each of 

„ , them is equally encouraging Indian trade 
and Industry f 
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.15,673. Perfectly tnie, but is not the- 
tax,payer who pays ' the money entitled' to- 
say ^ that as between Jwo ' Brkish Com- 
panies one of ' whoin is changing with, the 
times, allowing , Indians to come in -and 
SO; oh,', and, another 'British. Company, 
both existing at the date of the Subsidy, 
Act I will assume — one British Company 
changing with the times ; it has allowed 
Indians to come in ; Indians are getting 
experience of trading and management. 
and another British Company which bolts 
its, door and ..says/ ^^ ISTo., hands oii‘.’^~why - 
should not the Legislature say as between 
the two Companies, think Indian 

industry is more eiieoiiraged by the Com- 
pany which has changed with the times 
and is not encouraged by the Company 
whicli refuses to change with the times, 
and therefore wc shall give, our money 
to the Company which is helping Indian 
Directors ? What is there wrong in 
such an attitude f— To say what is right 
or what is wrong is a practical question, 
and I cannot see myself how, when the 
object of the bounty or the subsidy is 
the encouragement of Indian trade, you 
can draw distinctions between one Com- 
pany and anotlier. 

Sir Joi^eplt NalL] Ought not some 
consideration to lie given to the Company 
which is already established and is em- 
ploying Indian labour f Would it be 
fair to prejudice the further emplo^mieiit 
of that labour merely to get another 
Director nominated to the Board ? 

Mr. M. B. Jm/aher. 

15.674. It %vould certainly get a long 
way in favour of a Company which is 
taking in Indians and training them, but 
it comes to this, Sir Samuel, that the 
Indian taxpayer, although he pays the 
money, has no light to attach conditions 
that his countrymen will be taken in and 
taught the industry or anything of that 
kind f”~Por future Companies and not 
existing Companies. May I remind Mr. 
Jayaker that this is again, as far as I 
remember, the explicit proposal of the 
Report of the Exteimal Capital Com- 
mittee ? 

15.675. T know ; it is also the specific 
proposal of the Round Table Conferences, 
but we all differed from that, you know, 
Sir Samuel f — T would not say all. 


15.676. At least I did. I am merely 
painting it out on grounds of equity. 
Why cannot the Indian Legislature say 
this : “ We will give you money provided 
you help the Indians to become trained,^' 
or anything of that sort !-~Let Mi\ 
Jayaker again, just as I asked Sir 
Phiroze Sethna a rniimte or two ago, look 
to the alternative, the alternative in whicli 
restrictions of this kind could be 
generally imposed. The effect of , that 
might be eommereial discrimination of 
the most extreme form against Biitisli 
Companies. 

15.677. How f — In the form of grant- 
ing subsidies. Take the ease that Sir 
Austen Chambeiiain mentioned yesterday; 
take the ease of shipping. The procedure 
suggested by Mr. Jayakei* might be used 
for destroying the 'British Shipping Com- 
panies altogether. 

15.678. It is one discrimination as 
against another discrimination. Dis- 
crimination meets discrimination. The 
Company discriminates against Indians, 
the Legislature discriminates against that 
Company. Discrimination often cures 
discrimination f — There again I do not 
agree. I put the discrimination he has 
mentioned, namely, the insistence upon 
a particular kind of Board, upon a very 
different level from the kind of dis- 
crimination which is going to desti’oy the 
whole of a great shipping industry. 

15,67,9. I do not wish to canw the point 
any further, hut I am taking the^ case 
of a Company which discriminates 
against Indians and vdiieli continues to 
discriminate* against Indians. I ask you 
why should not discrimination of this 
kind be met by another kind^ of dis- 
crimination by the Legislature in order 
that that discriinination might he cured f 
I think Mr. Jayaker has made his point 
perfectly clear to me at any rate, and 
we must take it into account, I also 
have made my point clear, whether they 
agi*ee with it or whether they do not. 

Mr. Hubert Carr,] Might I suggest 
to the Secretary of State that this ques- 
tion of the employment of Indians really 
seems more theoretical than practical . I 
do not know of any concerns out tliere 
who ai’e importing English labour ^ at 
hi,g}i cost when they have got Indian 
employees possil^le on the spot. 



Mr* Jf. Fi. Jayaher.'] I did not take 
tlie iiistaneo of labour. That \vas Mr. 
JosIiFs point. I took the point of the 
refusal to take in Indian Directors. 

Sir Kari Singh Gour.] And appren- 
tices. 

Sir Austen Chamberlain. 

15.680. Secretary of State, in the 
.argument you have been conducting with 
Mr. Ja.yaker you have defended the pre- 
vention of this, discrimination against an 
existing Ctbmpany. Am I right in under- 
standing from your answers to me yester- 
day that any such diseriminatioii would 
be permissible in regard to a future Com- 
pany non-existent at the moment when 
the Subsidy or Bounty Act was passed 
— lYithin the limits of “these Clauses, yes. 

Mr. M. B. Jayaher. 

15.681. One of the last questoiis I wish 
to put to you is this, Mr. Secretary of 
State : Yoin* att<^ntion was drawn by 
Sir Plnroze Sethna to eases of unfair 
competition. They are rare, ])ut still 
they are there f — Yes. 

15.682. Generally what happens is that 
•■a strong Company, strong in its public 
support, strong in its capital and strong 
in its Directors, makes it impossible for 
a new Company — I am not saying neces- 
sarily Indian, it may be British and 
Indian— to come into existence or to 
prosper. The way they geneially do it 
is by offering veiy" favourable terms and 
by having rates which cut the throat of 
the other Company. I can give you a 
case Trhieli I am sure you must be aware 
of, of a Company which took its passen- 
gers free and in addition to that it gave 
them clothes or ^ a pair of dhoties 
to wear ? — I Ijelieve it was an Indian 
Company, . 

Mr. JIf. B. Jayaher.] I will not say 
whether it was Indian or British, but the 
Company was there. 

Sir Rari Singh (ronr.] And handker- 
chiefs. 

Sir Phko,ee Sethna.] And packets of 
■sweetmeats. 

Mr. If. B.. Jayaher. 

15.683. I -want to know whether you. 
^0 not think that in a case, of this kind, 


there ought to be some legislation by 
which the Legislature w-oiilcl bring 
pressure W bear upon such a Company 
which made it possible that terms of 
equality and equal competition may be 
established between the strong Company 
and the weak Company which is just 
struggling into existence, apart from 
racial questions ? — I should have thought 
that if there are cases of that kind they 
would be dealt mth by local legislation, 
legislation against trusts and so on. I 
do not see how they come into this cate- 
gory of eases. 

Sir John jrardlaic-HIilne. 

15.684. I would ask the Secretary of 
State whether, in giving that answer, he 
is aware that exactly the same conditions 
applied in this country in living memory 
in which not only were fares free between 
this country and Ireland, but presents 
were given to x)eople going on board f — 
It does seem to me very difiieult to re- 
strict competition by this kind of Con- 
stitution Act. 

Mr. ill. B. Jayaher. 

15.685. The most effective way for the 
Legislature would be by using some kind 
of discrimination to prevent this unfair 
competition. If we are agreed that it is 
necessary tliat such unfair competition 
should he prevented, then the question 
is how to do it, and the easiest way 
would be to leave the Legislature free- 
dom in this exceptional case to pass a 
measure which may look like diserimiiia- 
tion. That is what I am suggesting to 
you, but what discrimination is there to 
prevent such unfair competition as you 
have submitted for our consideration f — 
I think the great safeguard really judg- 
ing fVorn the experience of most countries 
in the world is that that kind of rate- 
cutting competition in the end is un- 
economic. Cei4ainly from my own 
knowledge, I can think of many eases in 
the last few years in particular in which 
companies have tried that kind of policy, 
and within my own knowledge it has time 
after time failed, 

15.686. The company I have in view 
is very prosperous. Sir Samuel. It has 
not failed at all ? — I was also thinking 
‘of /an-'' Indian Company. Mr, Jayaker^ 
and if . my information * is correct, that 
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kind of policy has not answered and 
there is now a change taking place. 

. ** 

Archbishop of Ganterhury, 

15,687. May I ask a' question, Secretary 
of State : 'Supposing? the Legislature 
brought in . some , Bill to deal .with this 
kiiid^ of abuses which Mr. Jayaker has 
iiieiitioned, it would be _ open to the 
Gcvernor-G-eneral to decide that they 
were not disciiniinations of the kind con- 
templated in these proposals f— That is 
so. ,, ■ , 

' , Mr. i¥. B. Jayaker, 

15,688. But that does not meet my 
point because j^our proposal, Secretary’ 
of State, is to make the act automatically 
invalid. The Grovernor-General ’s inter- 
ference comes under his special responsi- 
bilities under paragraph 18. That only 
applies to non-legislative discrimination. 
Legislative discrimination, according to 
your proposals, is declared to be void. 
The Governor does not come in there. 
Sir Samuel. The Act itself .is void, (.Bra 
vires • the Indian Legislature ? — But, 
surely, the position is this, Mr. Jayaker, 
that in these clauses we are attempting 
to deal with commercial discrimination 
and nothing else. The kind of cases that 
you have mentioned fall into another 
category of ease and they would have To 
be dealt with, say, in the way in which 
the American Federal Government has 
attempted to deal with rates, trusts, and 
so on. In the second alternative, as His 
Grace has just said, the Legislation 
might well go through as not ti^enching 
upon the field of eommereial discrimina- 
tion. 

151)89. But that will not depend upon 
the Govern or-GeneraPs decision ; that is 
what I am pointing out ; it will be a 
c|iiestion for the Federal Court to decide. 
Supposing somebody challenges this 
legislation as being idtra^ vires the Legis- 
lature, the Governor-General will not 
come in ; it will be a question for the 
Federal Court ? — ^Yes. 

15,690. That is what I am pointing 
out in reply to His Grace’s question : 
That the Governor-GeneraPs special re- 
sponsibility eom.es in when questions of 
non-legislative discrimination are conr 
cerned ; questions of legislative dis- 
crimination go to the Court. They ;dd 
not come to the Governor at all. That 


is ■ the position' here. Either it is a valid 
^aet or. a .void Act. In either case.' it 
must go to the only body competent to 
decide the question, winch is the Federal 
Court. The Governor does not come in f 
--Yes. ■ 

■15,691. Then, the last question .1 want 
to ask you is with regard to siib-para- 
graph (viii) : There are, moreover, cer- 
tain points which are definitely not 
covered by the general provisions oui- 
liiied above, e.g., there is no provision 
safeguarding ships registered in United 
Kingdom ports. It is also desirable to 
secure the right of IJiiited Kingdom shi})- 
owners to employ in Indian trades officers 
holding United Kingdom certificates of 
eompeteney.” I follow that principle, 
but what ^ will be the position of British 
ships which take part in the coastal 
trade of India which diseriminate 
against Indian qualifications f Would 
that be equally prevented f Ships which 
carry ^ on the coastal trade of India, and 
therefore which benefit by Indian custom 
and by Indian support, but which dis- 
criminate in the sense that they refuse to 
employ pilots or officers, medical or other- 
wise,^ witli Indian qualifications ; they dis- 
criminate against Indian qualifications ; 
how will that case he met ? I see you 
have the case of disenminating 

against British qualifications f— But that, 

surely, is a case of private rather than 
or Goverrmient discrimination. I am 
not in any way making an argument for 
companies which do not employ British 

^ very 

ddheuit to restrict the right of contract 
of a company to employ the people it 
wishes to employ. After all, the safe- 
guard IS that it is reciprocal, Mr, 
Jayaker. 

15,692. Yes, I see that ; but I see onlv 
one part of it is met by your proposal 
liie other part is not met by the pro- 
posal, and I want to know, In such a 
ease, whether the Legislature would have 
some right f Take the ease of shipping : 
it would be difficult to say that a 
shipping company should employ such 
and such ^ a number of Britisli or 
Indians ; it would be difficult for a 
Bxitish^ company to be forced into an 
obligation of that kind. I imagine it 
would be equally difficult for an Indian 
company to be forced into it. 


Sir John Wardlaw-Milne* 

15,693. May I ask the Secretary of 
State on that, before he tin ally replies, 
is not it open under this danse for an 
Indian-owned shipping company to em- 
ploy nothing but Indian qualified officers 
if they chose, just as a British company 
could ? — It is so, and it is with that fact 
in mind that I just gave the answer to 
Mr. Jayaker : tliat our aiTangement was 
a govei*nmenlal arrangement founded 
upon reciprocity, and we are not 
attempting to interfere with the private 
right of contract either in the case of 
the British or of the Indians. 

Earl Winterton.] Might I venture to 
bring out another point in eonnection 
with this f I venture to suggest that by 
the proposal Mr. Jayaker makes, the 
aims that he seeks will not be reached, 
because if you were to make it a matter 
of governmental action in the ease of 
these ships the Government might also 
take action in this country ; it might 
take such action as not to allow Lascars 
to be employed in P. & 0, ships. There 
was very strong prossiir<‘ of that kind 
at one time. TT]> to now it has been re- 
sisted by successive British Governments. 

Mr. M. B. Ja/jaker. 

15,694. Then the sum total of 'your pro- 
posal, Sir Samuel, is this, very briefly : 
that the Indian Legislature will have no 
right to see that certain important key 
industries, which, by i*eason of the ini- 
portanee of the manufactured article, or 
the^ importance of the times through 
whidi they are i.mssing, should be left 
entirely in the" hands of Indian nation- 
als ? — I am always rather nervous in 
answering cjuestions about kev indus- 
tries — 

- 15,095. Vita] industries ? — ^because I ' 
never know exactly what is in the mind 
of the questioner. Here we understand 
by key industries a fe-w industries de- 
voted to producing particular commodi- 
ties that are necessary for defence ; we 
do not go further than that. I am not 
quite sure whether Mr. Javaker means 
that 

15,696. r am taking, the expression 
from your Kej Industries Act, ' Sir 
Samuel. You have got ,.an expression in 
that Act which is on your Statute Book ? 


--h^he, '' Industries ^ Act^ is reslrlihed 

to. a very few . necessities'' of 'war, if 1 
remember *^'it— nothing else. 

15.697. Tt might be. optical .glass in 
India ; it '.may be something e.l..se but I 
take the deftnitioii , from Ao'u'.: : articles 
which 'may have, an. importance owing to 
'the emergency through . wdiicli The; coun- 
try 'is passing'!— The contingency, is 
war in this case. ■ ' 

15.698. The selieme leaves, no powmrin 
the hands of ' the Indian Legislature . so 
asv ^ to ^arrange matters .that industries 
which it regards for the purpose of de- 
fence or for self-protection as necessary 
and vital should be left entirely in the 
hands of Indians f—Mr. Jayaker, , J 
understand, accepts the deiihition that 
w'e have here of Key Industries, namely, 
a very restrieted definition. I should 
have thought in that case wdiat is really 
important is that these particular things 
that are necessary for Indian defence 
should be made in the country. That is 
the wffiole basis of our Ivey Industries 
Act. If they are made in the country 
it does not seem to me to matter whether 
they are made by a British Company 
or an Indian Company. lYliat does 
matter to India is that these goods 
should readily he avaiia])le there and 
that India is quite certain of having 
them at the moment of emergency. 

Lieut.-Colonel Sir TI. Gidunj, 

15.699. My Lord Chairman, my qii6'- 
tions wdil only refer to paragrapli 6 of 
the Memoi’andum regarding the profes- 
sional qualifications, and the Secretary 
of^ State said that he wamld have sonie- 
thing to say upon that subject in tlie 
course of his eridence !— Yes. 

15.700. Would it be appropriate to ask 
you that now^ ? — ^Yes, I do not mind, Sir 
Henry. 

15.701. Continuing what Mr Javaker 
has referred to, vSeeretary of State, re- 
garding the discrimination of employ- 
ment, we will take, for instance, British 
^ips. It ^ is a w^ell-known fact that 
Hntigi shipping refuses to employ any 
but British labour in eerta..in of its de- 
pariments, the ^ reason being that they 
insist upon certain standards of examina-- 
eons which ., are ■ obtainable only in 
England L to quote one case ; the Board 
ox Trade. To my mind, it seems that 
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tliis' places the ■ Indian .and .these 'who 
are trained in India at a diftm^ s 
advantage, espeeially m 
companies who have a hig coastal tia 
in India. Would the Secretary of State 
agree with me that one of the ways ^ ox 

countering this disadvantage isj^y having 

examinations equal in India ^ as ^ m 
England— -in other words, following that 
..henevolent' act of reciprocity! In that- 
case we would have an exainination 
equivalent to the Board of Trade in India 
as we have in England, so as to allow 
British or Indian companies to select 
their employees as they want f It is 
difficult for me to give a general answer 
dealing wuth a lot of rather teehnieai 
features like the qualifications of the pro- 
fessions, but, speahnig quite generally, I 
should be in favour of that line of ad- 
vance. Sir Henry will remember that^ it 
is actually what is happening now wuth 
some of the pilots of India. I under-, 
stand the Hooglie pilots are mainly being 
trained in India. 

15 702. The apprentice pilots are to-day 
being taken from the “ Duffryn,” _ winch 
was never done before, and that is cei- 
tainly, as the Secretary of State states, a 
line "of advance, hnt that only touches 
the fringe of the subject. I am talking 
about the ships which trade along the 
.coasts of India and Burma. I know that 
some companies do employ eortain statii- 
torv Indians and Indian Indians, hut i 
is a hard and fast law that any shipping 
coming from India to England gets HQ 
of its Indian nationals and re-employs 
Europeans ; in other words, there seems 
to be a distinct racial diserimmation in 
even the passage of these officers to 
India ? — ^But would not there he the s^e 
discrimination in the Indian lines against 
British employees ? 

15 703. I do not think it is there 
because the few Indian lines that do e^st 
to-dav have both British and Indian 
officeis. I think they take the ^eapest 
and the best Here again the difficulty 
is that it is not a Governmental arrange- 
ment. This is really a question of pnvate 
coutract. 

15,704. I quite agree ?— That does not 
mean that I am in favour of any ra^ 
discrimination ; I am not ; hut ^hat 
saying is that it is very difficult to deal 


with - a situation .of ' that .kincl by Icgisla- 

tioii. 

;■ 15,705. I stress this point to implement 
what Mr. Jayaker said. There;, is the-, 
practice of racial discrimination by Ship- 
ping Companies in England, and that 
will he allowed to continue, and India 
will have no way by which she can force 
her voice and have that eheeiked and 
stopped. It will mniiime^ad infinitwyn 
because, as I say, of this inequality of 
examination and qualification f— I 'should 
like to know more of the detailed facts 
of the position, both in the British and 
the Indian lines, before I accepted a 
very general statement of that kind. 

Lieut.-Colonel Sir H. GUlney.] I think 
it is quite right. Would it he right if 
I asked the Secretary of State whether I 
can refer either briefly or in full to some 
points as regards the medical profession ! 

Sir Phiroze Beilina. 


15.706. That is reserved to a hiter date, 
is it not, Secretary of State f — No ; I did 
not make any suggestion one way or the 
other about the medical question, did I ! 

Lieut. -Colonel Sir H, Gidney. 

15.707. Secretary of State, will we have 
another opportunity of talcing this as a 
whole ? It is no use taking it piecemeal ! 

I do not mind whether "we take it now 
or later’. 

Sir Austen Chamherlain. 

15.708. Did not you ask that we should 
not now discuss the medical profession 
because negotiations are going on ! — Yes, 
hut I am now ready at the proper time. 

I do not suggest that this is the proper 
time to make a statement, but I think, 
perhaps it might be best if, before I 
made a statement or answered questions, 

I should circulate a memorandum ; but I 
am in the hands of the Committee. If 
they like to go on with the examination 
now, I am ready. 

Lt,-Colonei Sir H. Gidney.] I would 
rather defer my question's. 

Mr. N. M. JosliL 

15,709. May I ask the Secretary of 
State-' the exact meaning of the words 

British subjects domiciled in „ the 
United Kangdom ! ' What do you mean 
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by ‘^domiciled in tbe United I^ng 
dom — a resident of tbe United King- 
dom — The lawyers tell me that there is 
no sixeli thing as United Kingdom 
citizenship or United Kingdom nation- 
ality. Yon therefore have to make 
it clear that the Bntish nationals about 
whom we are talking are British nationals 
whose domicile is here. That is the rea- 
son why the addition of domicile ” is 
put in, 

Mr. Y. M, Jcu^lL] In reply to Mr. 
Jayaker, you said that there is the difh- 
culty of excluding the Colonials. This 
right does not apply only to ^Companies. 
Paragraph 3 (ii) applies to British sub- 
jects domiciled in the United Kingdom. 
This refers to much more than Com- 
panies. My fear is that if you use the 
words British; subjects domiciled in tl.e 
United Kingdom '’ wdthoutl any defini- 
tion, the Colonial British subjects will 
be included. 

Marquess of Beading.] Only those domi- 
ciled in the United Kingdom. 

Earl Winterton.] In view of the fact 
that, as great exception is taken in the 
Dominions to the term Colomal ” a^s 
is taken in India to the term Native ”, 
could not we refer to these people by 
their proper name, namely, Dominion 
British subjects ” i That is the technical 
term. 

Mr. Y, M. Joshi. 

15.710. What is the exact meaning of 

domiciled ” ? Does it mean born in 

Great Britain '? — Sir Malcolm Hailey is 
more of a lawyer that I am. He will 
tell you about domicile. (Sir Malcolm 
Hailey.) There are various ingredients 
in the legal composition of domicile ”, 
but I think for the present purpose Mr. 
Joshi might take it that it means resi- 
dence, very broadly. 

Sir Hari Singh Gour. 

15.711. Permanent residence ? — Yes. 

Mr. Zaf -rnlla Khan. 

15.712. The difficulty is, is it not, that 
it depends upon intention. Therefore, 
when the question arises it has to he 
judged whether a person is or is not 
domiciled in a particular place ? — There 
are so many ingredients in it, but for 
Mr. JoshPs purpose I thought ^^resi- 


dence'” or permanent residence ”, would 

be the best test. 

' ' r- 

Mr. Y. M. losM. , 

■ 15,713. In regard To . paragraph 3,. sub- 
paragraph (ii) (h), i want to ask you, 
Secretary of State, to give me some con-' 
Crete ' instances ' of disabilities based ' \ipon, 
say, duration of ' revSidenee; or ' language.^ 
What s'ort of disability 'WiM: : be,:, imposed 
which is based upon duration of residence’ 
'or language — ( Sir . Samuel Hoare. } Sup- 
posing, to take ,a very simple case, there 
■was tli.e intention in India, to say that 
nobody could carry on business wlio had 
not an intimate knowledge of the 260 
Indian languages or who had not lived 
there for 50 years. 

15.714. I wmiilcl draw your attention^ 
Secretary of State, to the holding of 
property and the hoiding of public office, 
especially the holding of public office. If 

’ the Legislature makes a rule that, in 
order to be a member of a local district 
board, a man must be a resident in that 
district for one year, will that be a dis- 
ability imposed upon anyone based upon 
duration of residence ? — I should have 
thought a question of that kind is really 
a question of franchise. This does not 
affect electoral qualihcations or qualifica- 
tions for sitting in a public body. 

15.715. “ Holding a public office ” ; that 
is what you say ? — Surely what is meant 
is this, that supposing' two people are 
qualified, the one an Indian and the one 
a British citizen, living in India, pro- 
vided their electoral qualiricatioii is 
correct, no distinction should be drawn 
between them. 

15.716. What you really? mean is that 
there should be no discrimination, but 
the , paragraph, as it is wrorded, means 
that you will give protection against dis- 
abilities based upon duration of resi- 
dence ? — (Sir Malcolm Hailey.) Which 
paragraph ? 

15.717. 3 (ii) (5) ?---That is not only 
referring to the holding of office ; it 
refers also to other disabilities. 

15.718. It refers to a special form of 
protection for British subjects domiciled 
in the United Kingdom, in respect of 
the following matters (in British India) : 
Taxation, travel and residence, the hold- 
ing of property, the holding of public 



office, the carrying on , of , any , trade or ■ 
business,''’,, My position is this, ^ that, in 
certain matters, it,„wilij}e jusfifia,bie to 
lay down ' certain, , conditions ,as regards 
dilation . of , residence and even of lan- 
guage. , If 110 , disability .(3aii be imposed 
oil these two „gToiinds , a certain amount 
of justifiable,, legislation , Arill 'be 
prevented.,,,' (Sir, Samuel Hoare.) 'Mr.- 
Jo? hi, there is no intention, under ,■ this 
paragraph of preventing a local body 
having its own qiialificatioiis for voting 
.or for being 'a member. That must, be 
really a question of franeidse. 

M-n 'N, M,'Jo$h'L] M,ay ,I therefore, 
suggest a change' in ,, the wordir^ f,. 
Yon say : against statutory disabi- 

lities based upon domicile. ’ What you 
really mean is: In the matter of 
domicile ; in the matter of duration of 
residence that is, there is to be no 
diserimination, and one period laid 
down for Europeans and another period 
laid floAvn for Indians. That is your 
meaning f 

Mr, Zafndla Kharh] There is no ques- 
tion of any pciiud for an Indian. An 
Indian who ivas born there would be 
presumed to have an Indian domicile. 
He does not need to accpiire an Indian 
domicile by re.sidenee in addition to 
having been born there. 

Mr, N, M, JoshL 

15,719. Is the condition of residence 
in a particular district or Province an 
nnjusfifialde one f — If it is a matter 
of di’ufting I will look into it. Our in- 
tention, I think, is clear, and vie do not 
want to go further than our intention. 

Mr. N, M.'Joshi,] I wanted to ask 
you a question wTiicli I have raised 
formerly in examining one of tlm lyit- 
iKisses. In India by a , rule of the 
Foreign Department, Indians cannot be 
arqiointed to certain posts. The posts 
which I had in mind at that time v/ere 
posts of those people who deeyqiher 
Oovernment codes. 

Sir Mari Singh Gour.] The Cypher 
Bureau. 

Mr. A. M. / 0 . 5 M. 

' ; 15,720. That has been done by a rule 
of the Pore'gn Department. ; The 
Foreign Department has tht. power, 
l^erliaps, under certain iegislationr ’ to 

hw&m 


. make such , rules. , This , rule, discrimi- ■ 
nates ,. a,gainst Indians ' in favour . of 
British subjects. I want to know 
■whether the constitution which you are 
providing will prevent such kiiul ‘of 
disci* Lmination not against Britishers 
but against Indians. I am speakhig of 
the Cypher Bureau in India. My qmis- 
tion is that there is definite discrimi- 
liation agaiiist Indians by rule in 
India ?— -Let me say at once that I do 
not know about these rules at all. I 
do not know whether there is such a 
rule or is not. In any ease it 'v/ould be 
an! administrative arrangement v:ithin 
tlie Department. 

Mr. Jayaker, 

15,721. With all this talk of equality 
there are occasions when a country 
desires, on a very tieklisii question, 
that certain parts of the adnijiisti'a- 
tion or of industry should be in the 
hands of its own nationals. That is 
the point I am putting to Sir Samuel — 

It is the point which Mr. Jayalcer was 
putting to me, but another point that 
is worth remembering is that the point 
which Mr. Joshi has raised now does 
not really come into this provision at 
all, because here we are dealing vylth 
statutory disability. There is no ques- 
tion of statutory disabilities here. 

Mr. N. M. Joshi 

15.722. Disabilities which are im- 
posed by statute or regulations made 
under a power given by statute. I am 
coming to that point now ; I shall tell 
you how. In paragraph 3, sub-para- 
graph (vii) (c), you are giving power 
to the Governors and the Govenior- 
Generai to discriminate when there is 
^ a grave menace to the maintenance of 
peace and tranquillity. 'Under that 
clause a Governor-General may make a 
rule that to certain posts Indians shall 
not be appointed, but that only British- 
born subjects shall be appointed, so 
this would be a statutory disability f— - 
It might equally be the other way 
round. 

15.723. It may be the other way 
round ; it is quite possible ; but you 
are giving powers to the Governor- 
General to discriminate ' not merely 
against any community but even in 
favour of ' certain comm'nnities, and 
perhaps the point ‘whieli I have raised 
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"£{borit the Foreign Department rule may- 
be brought in under this eiauso. In 
spite ot your constitution^ the Gov- 
ern oi 'General may say that in employ- 
ing Indians in the Foreign and Politi- 
cal Deipartment there 'will be a grave 
menace to the puiXGe and tranquillity, 
and, therefore, certain posts in the 
Foreign and Political Department can- 
not be held by Indians f — In any ease, 
I do not see how you can deal with it 
by statute. Anyhow, v/e do not pro- 
pose to deal with it by statute. Thing's, 
of this kind must be a matter of oifiee 
administration. 

Mr. Zafmlkh Khan. 

15.724. If a provision of t.hat kind 
were made by administrative rules, you 
Avould have no objection to that f--! 
cannot give an answer Yes or No to a 
question like that, because it must 
dcjHmd upon the ea,.se itself. 

15.725. Supposing the Federal Gov- 
ernment made it a rule that certain 
posts for certain reasons of secrecy <a’ 
reasons of a political kind, should be 
held only by Indian-born Indians and 
that nobody should be reei’uited to those 
posts, would that be a jdnd of thing 
which you would think was discrimina- 
tion and should not be permitted, or 
would you think that was the kind of 
thing which was clone in the Foreign 
Department for certain reasons, and 
therefore should be permitted to the 
Federal Government, too f should 
say the case must be judged on its 
merits. 

^ 15,72b. Would not the general provi- 
sion rule it out altogether *? Where is 
the discretion left to any authority, 
the Federal Government or the Gov- 
m*nor-(4eneral, oj* anybody, to say that 
in certain cases and for certain reasons 
an exception may be made ? — Surely a 
discretion must always reside in "the 
head of any Department to say hovr 
his office shall be nm. You do not deal 
with that by statute, either here or 
anywhere else. If it v'ere found that 
the klinister or the head of a Depart- 
ment was making discrimination in the 
administration of his Department, . tbeu 
the case -would come within the field of 
the Goyernor-GeneraFs special respon- 
•slhilities,, and he .woifid. have toVil<? 0 klf. ' 


15,727. I am afraid there is some con- 
■■ fusion ,, between the, two kiadi Sup- 
posing a' Minister, in passing his orders 
or making any appoinimeiits which may 
be ill his gift, actually makes disciimi- 
. nation, no . doubt the Governor-General 
would' intervene and say: Yoa. are 
discriminating and' it is my, ■ "special 
resnoiisibiiity to" see that that., is not 
done,-’^ and he can intervene f-”-Yes. 

_ 15,728, What I, .am' saying, is „ w,ouM 
it be^ possible to have rules , pej’initting 
discrimination for - certain ,good, ■ and 
valid reasons, and would' not this rule 
be ■ ptom.at,icaily involved under ' the 
provisions you are putting in your 
M<imorandum, wFereas, on' tie other 
side, There is the discretion that wdiere 
diserimination may be desirable it 
would be permissible either with or 
-without the permission of the Govornor- 
General ? Would not the effect of the 
provisions you want to put into the 
tonstitution^ Act be that such things 
are automatically involved, even if the 
Governor-General has agreed that they 
aie valid and there are good reasons 
tor will look into the posi- 

tion again with my advisers, but my 
own view is very definitely that vou 
cannne deal with matters of this kind 
by Statute. 

15,/ 20. True ; there-fore, all we are 
pressing for is that your Statute should 
be^ so flamed that this kind of dis- 

desirable 

siioiikl not be ruled out automatieallv 
by your Statute ?~I see. Twil! take 
note of tills point, and I will look into 
it njain with my advisers. 

Sir Austen Chamberlain. 

_ 15,730. Secretary of State, could it 
in your opinion, be held that thj eseiu- 
sion of a particular class from a parti- 
eu.iir office on the ground of the security 
ot the State was disoriniinat'on w’th^n 
the- meaning of your Paper ,- -No ; it 
could not. ’ 

Sir Austen 01iamherlain.'\ As I under- 
stand^ the questions, they relate *-o some 
occasions in which the security of the 

country is involved, and, in that case, 

1 should have thought that the neces- 
sary course could not be held to be dls- 
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, ■ . . Mr. N,.M, JosM. ■ 

’ 15,731. We were not dealing in- 
dividuals. We are dealing with class- 
es f—'Sir Austen’s, point,, Vvdiidi I ac- 
cept, is covered by sub-clause (viij (c). 

15.732. I want to know exactly what 
is the kind of scope of disciiminatory 
legislation which the Governors luui the 
Govei'nor-General will p.ass ; what kind ' 
of legislation do you envisage where 
the Governors and Govern or- General 
Will have the power to discrbiinate 
between various classes of' Britisli' sub- 
jects I do not think we contemplate 
any legislation of that kind. 

15.733. Then why do you give power 
to Governors and the Governor-Gene- 
ral to discriminate between various 
chisses of His Majesty’s subjects f— 
The object of this is to deal with quite 
exceptional cases, Police cases, and so 
on. 

15.734. I wanted to ask you one qaes- 
tion about shipping. You are providing 
that there will be no Indian logislaticn 
invisfing upon the employment of any 
people belonging to any race. You may 
be perhaps aware that Indian crews are 
not allowed under some kind of rule or 
regnlation of the Board of the Trade here 
to be employed beyond a certain degree 
of latitude. I want to know whether 
that kind of discrimination against 
Indian crews will be prohibited under 
the kind of provisions which you are 
making ? — The particular ease that Mr. 
Joshi mentioned, I think, deals with 
Lascars, and it is a regulation made in 
the interests of the health of the Lascars. 

15.735. Secretary of State, your 
advisers tell you that it is a regulation 
made in the interests of the health of 
the Lascars, but I have knowledge that 
neither the shipping companies in India, 
nor the Lascars in India want that regu- 
lation. On the contrary they have been 
agitating for some years to see that that 
regulation is terminated. It does not 
serve any useful purpose because, if 
Indians are not employed Malays and 
Chinese are employed in their place ? — 
It is very difficult to go into a detailed 
case of this kind. I would have said that 
it does not corqe within the question of 
discrimination at ail. This was simply^ 
rightly or wron^y, a health - regulation. 


15,736. You ^ arey providing that .'there, 
shall ■he ' no^ iegislatioii passed diserimmat-. 
ing, and, 'if there is any discrimination,', '. 
it will be reciprocal. The Indian Legis- 
lature cannot pass any regulation saying 
that British sailors should not be em- 
ployed in the Indian costal traffic. 
Similarly if Indian Lascars also desire 
that there should be no restriction on 
their employment, why should not such 
restriction be prohibited f— -Mr. Joshi 
really is raising a ease that I do not 
think comes into these categories of dis- 
crimination cases at all. I am informed, 
and I**^ will coiihrm my information, that 
it is a provision, first of all, in the in- 
terests of health. We have no intention 
whatever of making it impossible that 
either the British Government or the 
Indian Government should issue health 
regulations, and, secondly, it is a ease 
of private contract in which this eon-: 
dition, I am told, appears in the papers 
that are signed. 

15.737. My information is that it is not 
private contract ; it is a regulation of 
the Board of Trade here ? — They are 
under the Indian Articles of Agreement. 

I should have used that phrase rather 
than the phrase private contract.’’ 

15.738. They are based upon the 
statute, the Indian Marine Shipping Act. 

I do not wish to raise the particular 
question. I want to raise the Constitu- 
tional question, whether any discrimina- 
tion can be imposed . against Indians. 
That was the point. I want to ask you 
now one question about these restrictions 
against British subjects following certain 
prohibitions. The point which I want to 
put to jou is this, that by putting down 
safeguards for the benefit of a few in- 
dividuals as, for instance, Indians who 
will go to India as barristers, you are 
overloading the Constitution with safe- 
guards. On that point I want to draw 
your attention to this fact, that there 
are many Indians who come to England 
and acquire those qualifications. My sug- 
gestion to you is this, that this very 
fact is a great safeguard, tliat there 
will be no legislation in India prohibit- 
ing* them from following those profes- 
sions, and if that is a safeguard, why 
should, you overload the Constitution 

. with more ^ safeguards^ to facilitate the 
British ' subje^xts ■ -following ■ wme ' of , 

yB 
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professions in India ? — The reciprocity 
is cortanly a safeguard. I fully admit 
that fact, but you do want this insurance 
against the m^isuse of powers in the 
future. I hope they will not be misused. 

Mr. M. R. Jayciker. 

15.739. I thought you were not asking 
for any safeguard in your Memorandum 
against professional qualihcations — ^We 
are not, Mr. Jayaker is quite right. 

Mr. l\\ M. JoshL 

15.740. In your paragrapli 6, sub-para- 
graph (ii) you say : -‘'preferably that the 
Constitution should provide that no law 
or regulations made in India for the 
purpose of ] 3 reserihing the qualiiications 
for any given profession shall have the 
effect of disabling- from practice in India 
on the strength of his British qualifica- 
tion any holder of a British qualifica- 
tion^^ '? — (Sir Malcolm Hailey.) We say 
it has been proposed. There is no eon- 
clnsion put forward in this Memorandum. 

Mr. Zafmlla Khan.] The Secretary of 
State has not supported you. 

Mr. N. M. JosM,'] I am not suggest- 
ing that you have adopted it. I wanted 
to ask you whether the adoption is not 
really necessary at all, because there are 
many Indians who have acquired those 
qualifications, and the fact that Indians 
would like to follow’ those professions in 
India is a safeguard in itself. 

Br. B, E. Amhedlcar. 

15.741. Just one question, Secretary 
of State, dealing with the exceptions in 
(c), Special Powers” as I understand, 
the position is this : Generally speaking, 
the I.egislature cannot pass a discrimi- 
natory Act. I am speaking quite gen- 
erally f — ^Yes. 

15.742. Administratively the Govern- 
ment of the day cannot discriminate un- 
less it satisfies the Governor that there 
is no discrimination in fact f— -Ko. 

Mr, x¥. R, Jayaker.] The Governor- 
General. 

Dr. B. R, Amhedhar, 

15.743. The Governor-General or the 
Governor, because the proviso refers to 
both. That is theoretically and generally 
the position, is it not ?— -Yes. ' ' ■ . 

15.744. N'ow under sub-ekuse fc) the 
GoyerjiiqrTGen^rd^ 


pass a legislative enactment making a 
discrimination if it came -within the terms 
of , this proviso. .1 mean, this power ycm 
give to the ' Governor not , only ^ for ad- 
ministrative . purposes, but also for jegis- 
lative purposes f — It is the geiierai power 
under Proposal 18 of the White Paper. 

15.745. ; Governing both ; so that the 
Governor may diseriininate although the 
Government ' may not 7— For the preven- 
tion of any grave menace to peace and 
tranquillity. 

15.746. Yes.' Now I, want , to ask wliat' 
is the import of this., I' 'will . .put .one 
or two , specific illustrations , to see if that 
is Avhat you mean, I suppose ' under this 

. clause it, , wmuld be possible for . .the 
' Governor-General, by way of prevention 
of any . grave ■ menace, ' to 'say ' that eer- 
tain persons shall not be employed in 
the Army. Would it be open to the 
Governor to do so, under this 'f~— I sup- 
pose theoretically it would be, ljut the 
case would be very remote in eonnec- 
tion with a grave menace to peace and 
tranquillity. I cannot, for instance, 
imagine putting the concrete C'ase which 
is perhaps in Dr. Ambedkar^s mind, a 
Governor-General saying that a proposal 
to start a unit endangered the peace 
and tranquillity of India. 

15.747. I am glad to hear that. That 
is what rather disturbed me ? — I am not 
saying wdiether from a military point of 
view it would be a good or a bad plan 
})ut I cannot see that this -would come 
within the scope of this safeguard. 

15.748. Nor would it come -within the 
special powers of the Governor in ibis 
clause to say that the De])ressed Classes 
shall not be employed in liie Police ? — 
No. 

Mr, M. R. Jayaker. 

15.749. I suppose it is quite clear from 
what you say in paragraph (%di) sub- 
paragraph (c) that this power of passing 
discriminating laws which the Governor- 
General employs will not be extended to 
Clauses (6), (c), (d), {e) and (/) of his 
special responsibilities under Proposal 
18. It is only confined to Clause (a). 
Have I made my point clear I — Certainly, 

. 15,750. It is not extended -It is only 
eonfixied to {a) here. Otf-hand, I cannot 
..t^ype . legisMion ' ftitt 
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inigiit be necessary. I, have not got any- 
tliiiig in , mind. I would iia.ve said you 
ivoiiicl have to take ..tli.e powei*, both for 
legaslation and adiniiiist ration. .can- 

not conceive off-iiand of the kind of legis- 
lation , that ' might .even , be remotely ' 
^needed. 

.Sir Iliihert Carr, . ' 

15j751. Secretary of State,. I would like 
to get clear in my mind one or two 
points 'with reference to' paragTaph 3 ' of 
your Memoraild.um. . It is 'proposed that 
the Constitution Act should contain a 
ge.iier.ai dee.l:aratio 2 i, etc. That will not 
be so narrow as not to embody the general 
proteetioii given in Proposal 122, will it ? 
Proposal 122' gives protection against dis- 
crimination and enables generally civil 
rights to be liekl, but paragraph 3 seems 
to foe much narrower — the general declara- 
tion which you have mentioned in para- 
graph 3 f — Sir Hubert Carr must read 
the whole of the Memorandum, together. 

I think then he will find tliat, instead of 
Clause 122 we have soinething more speei- 
heally defined in cur Memorandum, 
namely, paragraph 3 (i), and then, in- 
stead 01 123, again, we make our inten- 
tions more precise. We have done that 
for this reason, that as long as our in- 
tentions were in the general form in 
which they are in paragraphs 122 and 
123, Indians were very suspicious of 
them because they felt that we were in- 
definitely restricting the power of the 
Indian Cxovernment, but I understood 
that also British traders were suspicious 
of theiPi because t.hey felt that they were 
not x>reeise enough. The main object of 
our amended proposals is to meet those 
two anxieties, namely, by making our 
]>roposals more precise, to remove these 
sus]>icions both in India and amongst the 
trading community here. 

Sir Hubert Carr.] Thank you. That 
was what I wanted to get clear. It is 
only making it more precise. It is not 
narrowing it in any way. 

Mr. ZafriiUa Khan, 

15,752. I do not know whether 8ir 
Hubert put a question to the Secretary 
of State or made a comment, or if be 
did niUke a comment, whether It was ae-, 
cepted by the Seex^etary of State. Sir 
Hubert Carr said : I am glad to'.learU'-. 

. it is not for the sake.af 


does not narrow the scope of Proposal 
122.’^ It definitely narrows the scope of 
Proposal 122 f— it narrows the form, lut 
let me put it in the form of a concrete 
case, and Sir Hubert will see liow neces- 
sary this narrowing was. A man wh<> 
becomes a bankrupt should cease to be 
the director of a company : that is the 
kind of case. It was necessary, tiiere- 
fore, to restrict the provisions iu such a 
way as to avoid preventing the Indiiin 
Co veimment taking action. Tliat .1 think 
we should all agree was quite necjs- 
sary. 

Sir Austen Chamberlain, 

15.753. I understand, Secretary of 
State, you have not changed your pur- 
pose, but 3 mu thought your original words 
were not apt for the purpose f — Certainly, 
the purpose remains just the same. 

Mr. B, Jayaher. 

15.754. But in certain matters it does 
go beyond Proposals 122 to 124. For in- 
shm.ee, iu that mueli disputed clause fiv), 
tile ipso faeto clause, I find th.ero is no 
])rovisioii between Proposals 122 and 124 
which has the same effect as this pro- 
posed danse will have f — It is assumed 
to 1)0 in Proposal 122. 

15.755. It is assumed, I say, but it is 
not dear whether Proposals 122 to 124 
go the length (.>f saying what you say in 
the proposed clause (iv) ? — Ho, it is just 
a case of that kind that shows tiie neces- 
sity of being more precise. 

Sir Hubert Carr. 

15,750. Then the commercial discrimi- 
nation, wliich is a special responsibility 
of the Viceroy, vdll include such items as 
arc scft forth in your paragraphs 3 (i) 
and (ii) f — Yes. 

15,757, The next point I wisli to ask 
you about is with reference to langnage. 
I fully recognise that the English lan- 
guage alone will not be sufficient to quali-' 
fy anyone domiciled in the United King- 
dom for all posts in India, Imt is it 
intended that, English, as the official 
language of the Federation, shall be 
sufficient, and that any other language 
test that may be required for a certam 
post shall be recommended })y the Gov- 
ernor-General ; any legislation ailmving 
for an extra language shall be with the 
.. . prior o'onsent, of the GpvernorrGenerakt-^' 
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By Clause 3 {h) we mean a man's natural 
language. We cannot discriminate be- 
tween him and another man on the 
ground of bis own language. 'VVhen it 
comes to a question of changing ' the 
official language — is that Sir Iiubert 
Carr’s point 1 

Sir Hilbert Carr,] May I iliustiate it 
by what is in my mind : Supposing there 
is a post in Madras : a man with know^- 
ledge of the English language applies for 
it, and tiie Cxovernment passes legislation 
to the eiiect that nobody who does not 
know TeJiigu and Tamil, in addition to 
Eugiisli, shall be eligible for that posL 
My suggestioji is that such legislation 
should be with the prior assent of the 
Governor-General, so that it may avoid 
any easy method of discrimination. 

Dr. Shafa^at Ahmad Khan,] He must 
have a knowledge of English in any 
ease. 

Sir Hubert Carr, 

15.758. Yes ; that is the official lan- 
guage ? — Sir Hubert Carr will see that 
it' is a difficult question to deal with, 
by legislation. ; he '\v(:)uld, I think, agree 
Avith me that a kmtwiedge of certain 
Indian languages Avould be necessary in 
(certain eases. I think tve are all agreed 
about that. 

15.759. Absoiulely i — That being hO, I 
should' have thought the Avisest Avay to 
deal with it Avas to deal AAUth it in the 
general categoiy of discriminatory cases- 
Take the ease upon its merits AAotli tiie 
Governor-GeneraFs poAver and the Gover- 
nor’s pOAA^er to interA'Cne in a case of 
(ieimite discrimination. I think it is very 
difficult to deal with a case of that kind 
other than on its merits. 

Mr. Zafrulla Khan.] Surely in the 
ease that Sir Hubert put it could not be 
said that it was discriminatory. That 
would keep yon out and keep me out, 
and it Avoiild necessitate if you and I 
AA’anted to apply for that post that we 
must learn Telugu. Where is the dis- 
crimination ? 

Mr. i¥. B, Jayaher, 

15.760. It is discrimination against the, 
whole of India except Madras ? — Does not 
that all go to shoAA^ tliat you had better 
deal Avith eases, of that kind on. their 

merits f "■ ./ 


Sir Hubert Carr, 

15.761. I, quite agree ; but in ausAver to 
Mr. Zafnilla Khan, that is exjmtly the 
Idiid of legislation vrhieli I gather 
referred to in Clause 3 (vi). It might 
be diseriminatory although not on the face 
of it discriminatory — Paragraph (vi) 
dpis AAuth legislation. A case of this 
kind I think almost inevitable’ will be 
administrative. 

Dr. B. E, Amihedkar.] Take, for in- 
stance, the ease of a .-choul teacher ap- 
pointed ill a training school to train 
teachers avIio are to teach hi A’e ’macular 
schools ; siicli a man must know tiie 
A’crnaeular ui order that lie may be in a 
position t<,) train the teachers aaIio come 
there. 

Sir llari Chigh Goar.] And also in the 
case of I'm iiiterpreler ; he eaiiiiot be an 
intm'preter unless he knoAA’s the language. 

Sir liubt^rt Carr. 

15.762. In putting tiie questio.ti i fuiiy 
realised the difficulties, atid that is Avhy 
I asked AAdietlier it Avas intended that the 
GoA^ernor-Geuerai should gi A’e his prior 
assent rather than 'try to^ make a statu- 
tory rule Avhieh I thinl: would be im- 
possible I do not think you can dea? 
by prior assent, Sir Hubert. I think in 
nine hundred and ninetj^-nine eases out 
of a thousand it Aviii not be a case of 
legisiiition at all ; in fact, I am not sure 
that in a thousand cases it AviU .mit be 
administration. That being so, I think 
you must depend upon the (-a-'e being 
dealt Avitii on its merits by the Oovemor- 
GenmM and the Governor under theii* 
specia 1 responsi b i 1 it ies . 

Sir Harl Singh Goar. 

15o 63. iiut are they not sneeiai < ases 
of^ diserimiiiation ?~I think they are, I 
thmk they ahA-ays should be ; but sup- 
posing unscrupulous people used tliein as 
a leA’er for making political discrimina- 
tion;, then ii Avould be a case f;> 7 - tlj,^ 
GoA’ernor to interA’ene. 

lh\ Shafa'at Ahmad Khan. 

15JG4, -These -cases. are purely admirik- 
native acts, and you cannot expect the 
Governor-General to intervene in thi‘se 


Sir Hubert Carr: 

15,765. The next point I wighecito ask 
was, when an aggrieved party, Indian or 
Engiisii, g(>es to die Ijovernor-Generai, it 
was -•nggcstt‘d by die Associate cl Cham- 
liers of Comineree that that aggrieved 
party s ho aid liave the right to demand 
an Inquiry, and the evidence rather went, 
ii. I may remind you, to the eifeet that 
jierhaps it was not wise to allow them to 
demand an Inquiry. But would the pro- 
posals im visage some reference to the 
possibility of an Inquiry being ordered as 
1 would suggest, that if, as we hope, 
matters run smoothly, and perhaps for 
two or three years there will be no cases 
brought to the notice of the Governor- 
General, then when a complaint is made 
unless some reference to his power to 
direct an Inquiry is made* in the Act such 
a niethod of procedure might be over- 
looked f — I am not myself very much 
attracted by the idea of putting the pos- 
sibility of an Inquiry into the Consti- 
tution Act. The Governor-General is free 
to have an Inquiry when he thinks dt ; 
his hands are untied, and I would have 
thought myself from the point of view of 
British traders they would he unwise to 
insist upon one particular kind of In- 
quiry. The mere fact of mentioning it 
in the Constitution Act might make it 
appear to he the normal course to be 
taken, and I should have thought that 
from their point of view the normal 
course had much better he something of 
a more expeditious character. 'When you 
talk about an Imiuiry in an Act of Par- 
liament it means rather a formidable 
affair ; a numlier of people are appointed, 
taking weeks, it may be months, to come 
to a decision and so so. I should have 
thought myself (I do not want to dogma- 
tise upon a point of this kind) that 
elasticity and freedom in the hands of 
the Governor-General were really the 
better course. 

15,766. Tily point in asking the Secre- 
tary of State whether he would consider 
that is because the complaint, for in- 
stance, might he against a Minister, and 
it is obvious that no inquiry could, be 
brought about except by appointing 
probably a High Court Judge or some- 
body of that kind in an independent 
position, and it is just to indicate the 
po,S5dMMty' of an Inquiry. 


one is a little ■ inclined to fear , that after 
two or three years, of plain .sailing , and,, , 

.a complaint is made,, the Go.vernor, would 
very naturaly ask his. Minister ' if there- 
was any reason, for the eompiaint,. and if . 
he told him, No he might, be satisfied I-- . 
We can certainly take the point into 
nccoimt. As I say,, I am not. .much 
attracted by it, but we can. discuss , it 
later on. 

Ml*. 31, B. Ja/yaker,] I want to ask 
Sir Hubert Carr in the interests of the 
British trader which he thinks is better : 
that the Governor should decide this 
question after maldiig a secret investi- 
gation or that there should be an open 
public Inquiry wliere evidence should be 
given on both sides, and agitation will 
grow up on both sides ? 

Sir Rnhert Carr. 

15.767. In answer to that, I w'ould say 
tbe class of Inquiry I had in mind was 
the Governor appointing one man in 
whom he had confidence to go and in- 
vestigate the cause of the complaint, 
which might lie three or four hundred 
miles away from the Governor’s seat ? — 
He can do that. I would say that would 
he a much more expeditious way than 
having .-something in the nature of a 
R.oyal Commission or even n Joint Select 
Committe(\ 

15.768. Now may I refer to the posi- 
tion of Dominion subjects in India. As 
I understand it, India will have the 
right to make agreenumts with the 
Dominions with reference to the entry of 
their subjects, but I am referring to those 
Dominion subjects who are already in 
India holding positions. T imagine tliat 
those men when they go on leave, for in- 
stance, vrill have the right of re-entrv 
irrespective of any arrangements which 
may be made between India and the 
Dominio3i thereafter ? — think in eases 
of that kind there must he an agree- 
ment. I have made enquiries, and what 
I understand happens in Australia is 
that the return of people from leave, is 
not regarded as a new entrv. Thev have 
a system of passes that admit of that, 
and I imagine that- that is what would 
happen in the . Indian ease as well. 

15,769, Then ' there is no reference in 
the Memorandum to the question of con- 
‘isea.tion which is reifefFred to-bi- 
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graph 75 of the Introcliictioni. 1 take: it,, 
that that mil be a. itrpeeiai Part of the 
Ac-t, blit it does not eome tinder this pro- 
])osal ? — We have ahvays assumed that 
somewhere in the Act there sbovild be a 
Clause prohibiting eonfiscaiion, espro- 
priatiouj and also dealing with compen- 
sation. 

Br. Shuf€i^at Ahmad Khan^ 

15.770. That will ]>e in tlie Aet I— I 
think so, probably. 

Sir Hari Sinf^h Gom\} One of the fun- 
damental rights, perhaps. 

Dr. Shafcvat Ahmad Khan,] "7es. 

Sir Hubert Carr. 

15.771. Then may 1 refer to a question 
which I was allowed to ask as a supple- 
mentary question yesterday regarding 
the position of the professions. The 
British community in India do feel that 
this is really a very important^ matte, 
and while recognising the difficulties 
which you pointed out yesterday,^ I 
w'ould suggest that it might he possible 
to arrange that qualifications received in 
.England for the identical purposes for 
which future Indian Legislatures might 
demand qualifications should eariw in 
India f — Sir Hubert means, does he not, 
that the basic quaiiiieations should he 
accepted on both sides ‘'■r 

15.772. On both sides, yes I — Yes. 
Then that there should be a latitude for 
imposing reasonable local conditions over 
and above that f 

15.773. Yes. We f(H‘l that there could 
be no objection to that. It must be 
necessary that there may be certain 
overriding quaiiiieations required by 
Indian Legislatures, but what the British 
community particularly wish to avoid is 
that having gained qualifications for a 
specific object here, when they go to 
India to practise, to put into action that 
object, they should not have occasion to 
qtialify, under Indian imles ? — That would 
appear to me to be a very reasonable 
request. The difficulty is to* put ih into 
a precise fonn without undiilv tyfeg the 
bteds. either of the British Gov|imiineiit 
or of the Indian Governmeiti Sir 
Hubert has been kind enough to '^ve me 

, a form of words. I will look intd'that 
form 'of words. ^ Off-hand, I da ‘rii think'' 

. ■' (The ‘■'&re 

g ■ ‘ -W 


it' .quite meets Ms point, but I think it 
■ is ■ the general desire oi everyone that it 
should "noji be necessary either for an 
Indian coming ro lireat Britsdn or an 
. .Eiigiisiimaxi going to India tO: have ^to 
do-all his basic examinations over again, 
'taking an extreme case, Lnit tiu-it there 
. should be this latitude for local eondi- 
.tions.. ■ 

Mr. JL A. Jaj/aker. 

,15,774. I ho]>e the Secretary oL' Stale 
' will xiiake .it clear at some stage that he " 
does not regard eumlirimis like ihat as 
. d.iscrimination. Take, foi* iiislaiiee, rlie 
case in this country ; yon make it neces- 
sary that any person who comes lo ])rac- 
tise here as a medical man should kirov 
English. That would not he 3‘egarded 
in India as a discrimination because it is 
a necessary ef)nditioii whieli makes for 
his living heiv*. Thereiort* I do hope the 
Secretary of Stnie will make it clear 
that wi'ien he uses the word (liseriiniiia- 
tio)M’ he has not in view gjiidiiloiis of 
this (diaracter. For instance, a police 
officer should know Mahratta if he is 
working in the Mahratta country, or the 
language of that district ? — Yes ; I agree 
v'itli Mr. da Taker that somehow or other 
we have to iuakt^ a di.sfinction between 
ffiscriminalion nnr] necessary qualifica- 
tions- 

Sir Hubert Carr, 

15.775. There are many points of very 
dee\) interest, of course, to the 
commuriity in India in connection with 
this fjuestioii, Imt from t^eclion 20 of the 
y^hite Paper I undi'rsland that it is the 
intention (y[ Government to lav tlown in 
the ^ Act tlmt British subjects trading in 
India shall in no case he in a le-s favour- 
able position than Indians, That is the 
]}iancip]e for vliich we sfi-ive, ami I 
should like to know whelher it is mweT)!- 
ed in the Mliite P;q>er ?~~-The principle 
of parag]‘aph 20 of the Introduction f 

15.776. Yes is eertainlv so, 

and our proposals are based imuv is 
theory and practice of reciproC.., 

Sir JSnhfrt C(m\] That is 
to. ask, ray Lord Cimirman. . 

Chairman.], Thank you very “''‘'mucli. 
Secretary of State : tlmt c«|«!iiiles mur 
evidence, ^ 

vky *• 
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